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REPORT OF THE INTERNATIONAL CONFERENCE
“THE EU, THE US AND THE REFORM OF THE UNITED NATIONS CHARTER:
CHALLENGES AND PERSPECTIVES' !

Rapporteurs: Raffagllo Matarazzo and Emanuele Rebasti?

Introduction

In the aftermath of the UN world Summit held in New York on September 14 —
16, 2005, the Idituto Affari Internaziondi (IAl) of Rome together with the European
Commisson (Rome Office), the European Universty Inditute (EUI) in Horence and
the United Nations Interregiond Crime and Justice Research Ingitute (UNICRI),
organised an international conference in Forence. The conference, supported by the
Compagnia di San Peolo of Turin, the US Embassy in Rome and the Idituto Itao
Latino Americano (IILA), was attended by experts, scholars, and officids from around
the world and provided an assessment of the UN New York Summit and of the
Summit's Outcome Document (A/60/L.1). The conference outlined, in particular, the
role played by the EU and the US a the Summit, and more generdly the transatlantic
gpproach to the UN reform process. Moreover, the participants tried to draw the future
perspectives of the UN reform, the main problems in the fidd, and the strategic sectors
where the efforts of the international community are providing results.

1. The EU contribution to the UN Reform

The high profile role played by the EU at the Summit. The participants shared the
view that the New York Summit was one of the most important occasions in which the
EU has shown its emerging externd voice. With the exception of the UN Security
Council (UNSC) reform, the EU’'s high profile action emerged in the cohesion and in
the leadership shown on the main issues of the agenda More than exhibiting their
cohesion during the Summit, the EU member States succeeded in putting their politica
weight to the sarvice of a proactive atitude dl through the process, in the pursuit of
some clear objectives. If the Summit reached also positive outcomes, some participants
dresd, it is mainly due to the persgtent initiative of the EU deegation in supporting
the UN Secretary Generd (UNSG), in being open to the developing countries
instances, in trying to persuade the other like minded countries.

The "hedtating” profile of the US action in New York. Some participants
emphaszed tha while asking for a mgor overhaul of the multilatera indtitutions the

! The Conference was organized with the support of the Compagniadi San Paolo (Turin), the I stituto
Italo Latino Americano (IILA), the United Nations Interregional Crime and Justice Research Institute
(UNICRI), and the US Embassy in Italy.

2 Raffaello Matarazzo, Research Fellow at the Istituto Affari Internazionali (IAl), drafted paragraphs 1
to 3. Emanuel e Rebasti, Phd candidate at the European University Institute (EUI), drafted paragraphs 4
to 6. Paragrafph 7 is part of the report of the fifth Session of the Florence Conference: “International
Terrorism and Governmental Structures’, UNICRI, Turin, December 2005.
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US exhibited coolness about the Summit during dl the preparatory phase. This
faclitated the EU being a the front line of the negotiation. In the find months before
the Summit, someone dressed, the US findly sought to get some results out of the
summit in areas other than its origind priority of UN management reform. With the US
intervening late in the multilateral process, the EU  attempted to facilitate the dialogue
and compromises of the US with the developing countries on a wide range of issues.

The EU successfull strategic line. Facing the US gpproach a the Summit, a
participant underlined that the EU was postioned as the bridge building player. On the
most important issues, the EU occupied the middle of the negotiating ground, and
tacticaly succeeded with its podtive initigtives on deveopment and trade, with its
emphass on the better use of dvilian means of conflict management, its firm sand on
human rights (HR) and its proactive atitude on the inditutiond reforms. The EU
pogtioning was the rexult of the continuous joint-efforts both in Brussds and in New
York. A crucid eement was the intense effort to persuade other countries of the need
for cooperating with the EU to achieve reaults a the Summit. Neverthdess the
participants agreed that the EU good peformance contrasts with the criticd internd
European environment, paticularly concerning foregn dffars, after the negative
referenda on the Condtitution.

The EU contribution in the different reform areas. The paticipants in the
symposum showed a generd appreciation for the the Summit outcomes in the
development area, dthough it was conddered that they are not as ambitious in al
aspects as the EU would have wanted. The resffirmation and the aknowledgement of
the Millenium Devdopment Goas as a gdvanisng framework for development efforts
will dlow the EU to move forwad in implementing these important targets. A
participant, in paticular, underlined that the EU is the leading actor in the fidd of
development assstance. During the Summit preparations, the EU led the efforts to push
for the longstanding target of 0.7% of GNP to be provided in development assstance
by 2015. The EU have dso st an intermediate god of 0.56% by 2010, and it provide
some 43 hillion per year in ODA. This will increase the European contribution by
another 20 hillion per year over the next five years. At least 50% of this contribution
goes to Africa Strictly linked with the development issues, has been the Summit's
debate on the internationad trade. As a participant stressed, the EU worked for an
ambitious outcome on trade a the New York Summit, especidly with respect to
immediate duty free and quota free market access for al exports of the least developed
countries. Being the world's biggest provider of trade related assstance to help
developing countries fully exploit market access opportunities, during the negotiation
the EU tried to endorse more efforts on trade capacity building. The participants,
moreover, emphasized that the endorsement by the Summit of the principle of the
responsbility to protect populations from atrocities is clealy a mgor success,
redefining sovereignty as a pogtive concept putting human beings & the core of
security concerns. The definition of this new principle, strongly supported by the EU,
should enhance the credibility of the internationd community and the UN’s means to
act in the face of genocide, war crimes, ethnic cleansng and crimes againg humanity.
The EU, was consdered at least, played an important role dso in reaching the decison
to establish a Peacebuilding Commission for post-conflict reconstruction by 2005, and
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in fogtering the promotion of a HR Council replacing the discredited HR Commisson
by 2006, in line with the traditiona European commitment to HR.

As a participant pointed out, UN policies and indtitutions are dowly acquiring a
new profile, and the EU is a the heart of this process. But the UN system does not ook
well equipped to ded with the new Millennium’s chdlenges. Probably, in the changing
world politicad environment, the reform will keep unfolding for quite a long period of
time in complex negotiations. The outcome will be somewhere in between a decisvey
improved system of multilaerd world governance and a continuing obsolete and
ineffective one. At this crossoad, a participant stressed, the EU can make the
difference. Because of its transnationa origin, its recent role, the postive acceptance of
its pogtion both by the developing countries and its traditiond partners, the EU isin a
position to shape the next steps of the reform process and dability. The successful
implementation of this process will depend on developments on the internationa power
scene, but dso on the EU’ s willingness and ability to take on the challenge.

The higtorical reasons for the EU’s commitment to UN reform. Most participants
agreed that be New York Summit confirmed the EU’'s commitment to the UN and to
the multilateral indtitutions. In fact, snce the end of the Second World War, European
action in the international scene is based on the principle — not aways honoured - that
collective inditutions and actions achieve better results in terms of peace, democracy
and prosperity rather than nationd inditutions and actions. A number of participants
dressed that multilaterdism is the digtinctive feature of the EU presence in the world,
and the UN, as the mgor multilatera organization, is a the core of the EU's externd
action. Today the EU is the UN's biggest financid supporter, providing 38% of the
UN's regular budget, and with the additiond voluntary contribution of the Brussds
inditutions, the EU accounts for around 50% of the financing of the UN funds and
programmes. Therefore the EU has a drong interest in improving the UN's
performance, such asin reforming its policies and indtitutiona bodies.

The New York Summit: a step in a process. According to a participant, the key word
to evduate the New York UN Summit is adaptation. The Summit, in fact, must be
considered as a chain n a process, and not as a one-time opportunity. The Summit's
conclusions are the result of a two year diplomatic build up which reached its “pesk” in
New York, and that opens the gate to further negotiations. In this sense, a participant
stressed, to rule out the Summit as a falure or as a “non event” would be a mistake,
because it was arelevant step in the UN reforming process.

The conference's debate underlined that the World Summit Outcome, more than
a politicad platform for an overdl reform of the UN, is an ‘action plan’ that the member
dates should follow in the future. The mgority of the reform proposals advanced in the
Outcome could enter into force via an internd procedure (like, for example, Generd
Assembly resolutions) and do not need a formd revison of the UN Charter and
subsequent rétification by the member Sates.

The transatlantic aspect of the main Summit’s achievements. A participant pointed
out that the New York Summit did not seize the opportunity set out by the UNSG to
agree upon an ovedl reform of the UN. Neverthdess, the Summit atained important
achievements paticularly on the issues of transalantic agreement, such as the
decison to edablish a Peace Building Commisson for pos-conflict reconstruction by
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2005; the decison to dtat to work on the creation of a HR Council replacing the
discredited HR Commisson by 2006; the decison to share the responsbility for
protecting populations from genocide and other serious internationd crimes, enshrining
the right of the internationd community to bresk nationd sovereignty (the so caled
“respongbility to protect”). Neverthdess, the Summit did not reach an agreement on
enlargement of the UNSC, on disssmament and non proliferation, or on the definition
of internationd terrorism. Findly, in areas like development, trade and environment,
the achievements have been meagre but nonethdess aufficient to give impetus to the
reform on the bass of new agreed principles. The judgement of “fallure’ expressed
with respect to the Summit, must condgder the public opinion expectation of some
highly visble Summit decidgons in specific aess. Stronger reforming dgnds in the
sector of “security”  or in “power sharing in the UN” - through the enlargement of the
Security Council - would have partiadly satisfied such kinds of expectations. However,
this does not mean that agreements in less vighle areas are less rdevant in the UN
reform balance shest.

2. The New York Summit —The European Union and the New Global Gover nance

Looking for a new conceptual framework. A participant pointed out that the
extended reform process of the United Nations consolidated the concept that the central
role of the Organization must be reeffirmed as the essentid condition for the fulfillment
of its functions in the maintenance of international peace and security, the promotion of
economic and socid development and the eradication of hunger and poverty. At the
same time, it was dressed that the UN should continue to adapt to the current
internationadl context in order to face new chalenges efficiently. From this point of
view, a focd point is that the result of the process of reform reflects and responds to the
diverse perspectives, concerns and interest of dl Member States.

A spesker underlined that the report presented by UNSG Kofi Annan in March
2005, In Larger Freedom, proposed a reform of the internationad conditutiona
framework that links together development, human rights and security. In addition, it
proposed far reaching reforms of the UN as he cudtodian organization of internationa
peace and security. The document attempted to establish a coherent and comprehensive
proposad for the difficult practicd and doctrina issues the organization had to face
throughout the 1990s in the context of complex peacekesping operations, humanitarian
interventions, pro-democracy and development initiatives.

The UN facing the new threats. Sameone recalled that he world scenario presents
threats of a diverse nature that demand that the UN sat an agenda of priorities that
contemplates the necessties and interests of them dl. For this purpose, a participant
underlined, it is necessary that the UN focus its efforts on the promotion of universa
and effective disarmament, the fight againg terrorism, the proliferation of wesgpons of
mass dedtruction, hunger, extreme poverty and the inequdity of nations, as wel as the
avoidance of the sporead of endemic or contagious diseases and environmenta
degradation. This new agenda should contain the diverse approaches of Member States
regarding the man internationd problems and the exising reationship between
conflicts and their underlying causes. Following the end of the bipolar order the UN has
been increesngly cdled upon to intevene in intradtate conflicts, as pat of
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peacekeeping and peacebuilding missons, to engage in the reform of date inditutions,
and even in reform of trandtiond administrations.

Beyond the traditional understandings. According to one participant, however, this
new role was not uncontroversa, because it required both new organizationd
cgpecities as wdl as modification of traditiond undergtandings of the internaiona
order and of the tasks with which the world organization could be legitimately charged.
He recdled that the gap between the actud practice and the traditiond understanding of
the UN misson was bound to engender an intense debate — indde and outside of the
world organization. In the 1990's, this debate focused on democracy, its connections
with development and peace and the organization's role in bringing them about. It was
nurtured by contributions produced in think tanks, academia, and other internationd
inditutions. In the post-Cold War era, doctrines regarding democratization, security and
development converged, and discourses on ways of achieving prosperity and peace
shifted ther focus from economic factors to the qudity of dae inditutions and ther
compatibility with the existing internationa regimes.

New guiding concepts. “Good governance’. A participant recdled that the World
Bank played a centrd role in daborating the new “post Washington consensus’,
focused on “good governance’ and the new role the internationa indtitutions had to
play. “Good governance’ comprised efficiency in public sarvice, rule of law, an
effective judiciary, respect for human rights, freedom of the press and the existence of
plurdigic inditutions. In 1997, UNSG Kofi Annan had adopted “good governance’ as
the framework within which the United Nations organized and operaiondised its
activities in the fidd of democracy, development and peace. The same participant
underlined that the “Good governance’ was quickly becoming the guiding concept for
UN initiatives and was conddered both as the redization of democracy in actud
practice and as a universdly vadid method of government, amed a optimisng the
performance of date inditutions. To that extent, public management techniques are
held to be useful and gpplicable to al countries, regardless of locd differences, as they
offer standardized technicd solutions to an aray of different problems, spanning from
development to human rights and the preservation of internationa peace.

“Shared responsbility”. The participants shared the view that the Millennium
Declaration adopted by the General Assembly in the year 2000, condtituted a new
context for discussng the UN role in the future. According to a speaker, here one could
dready find some of the fundamentad dements set forth in the later Annan report In
Larger Freedom, as the notion of “shared respongbility” and a people centered
approach to internationa politics. The Millennium Declaration garnered consensus on a
st of guiding principles for daies and international organizations action, such as
freedom, equdity, solidarity, tolerance, respect for nature and shared respongbility.
The latter, in particular, was identified as a very important concept, which became, one
year later, the centrd organizing idea or the new internationa regime and collective
security system used by the UNSG. A participant pointed out that by the time of the
2002 Conference on Financing Development the themes of dta€'s responshility and
good governance had converged in what has become known as the “Monterrey
congensus’. In this framework, “respongbility” was gpecificdly identified as the
decigve factor for development. On this point, a number of participants agreed that the
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primary responghility for economic and socid development deds with, therefore, each
deate government. Like international peace and democracy, development results from
the implementation of good governance practices. Developing countries are expected to
mobilize domedtic financid resources and to dtract internationd busness by
edablishing a dable ad predictable invesment climate. In addition, a participant
underlined that they have to fight corruption, enhance respect for property rights,
pursue sound macro-economic  policies, secure  fiscd  sudanability,  strengthen
domedtic financid sector. Two years later, the document prepared by the High Levd
Panel on Threats, Chdlenges and Change — A More Secure World: our shared
responsibility - charged by the UNSG to devise proposas for a new security order,
reinforced the people-centered approach of the Millenium Dedaration. It dso extended
the notion of “respongbility” to make it not only a key factor for development but aso
the centrd organizing concept for the new century’s collective security sysem. The
report broadened dgnificantly the notion of what has to be consdered as an
internationa threat and included both threats to states and threats to populations.

The linkage between the notion of “sovereignty” and “responsbility”. A participant
dressed that the most ggnificant conceptud shift occurred through the linking of the
notions of sovereignty with that of respongbility. Responghbility is not only a virtue to
be promoted to achieve international security; it is dso a condition necessary to
exercise full sovereignty. For the High Level Pand States are means, not ends per se.
The “responsbility to protect” populatiions from arocities and gross human rights
violations shared between daies and internationdl  inditutions, becomes the new
organizing concept for the new internationd security system. A number of participants
shared the view that when dtates are unable or unwilling to perform these functions, the
international community mugt intervene, even with the use of force when necessary.

Kofi Annan’s organizing concept of “larger freedom”. A participant emphaszed
that in the proposa put before the Summit in In Larger Freedom, the UNSG harks back
to the notion of “the peoples’ of the UN Charter Preamble. He elaborates and develops
the notion of “larger freedom” making it the organzing concept for his holigic
conception of the reform of the international regime and the UN. Thus, while the UN
remans an organization of sovereign States, the UN's main god is to “make people
everywhere more secure, more prosperous and better able to enjoy thar fundamentd
human rights’ . According to the same participant, the concept of “larger freedom” has,
for Kofi Annan, three pillars. “freedom from want, freedom from fear, and freedom to
live in dignity”. These aspects are insgparably linked and must be addressed together.
In order to reflect at the executive levd the interlinked nature of the three aspects of
“larger freedom”, and to enhance system coherence, the UNSG proposed the creation
of a Human Rights Council designed, as noted, to replace the Commisson on Human
Rights.

3. Thereform of the UN Security Council
The paticipants in the symposum shared the view that the rdlevance of the

UNSC will depend increasingly on its capacity to give effective responses to new
security threats, such as those that derive from the massve and flagrant violations of
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human rights and of humanitarian law, interndiond terrorism, the proliferation of
wegpons of mass dedtruction, as well as the traditional cases of aggresson and the use
of force between States or interna conflicts that affect peace and security. Some
paticipants underlined that the enhanced intendty of the current tasks performed by
this body has required an equa adaptation to the nature of new conflicts, chalenges
and threats that have characterized the international scene since the early 1990's. This
process of adjusment to the new world context is ill unfinished and, with the
paticipation and contribution of al member States, should result in an even more
effective UNSC.

A haligic approach. Most participants agreed that the question of UNSC reform is
grictly linked with the whole reform of the UN, induding renovetion of the
Organization, drengthening the collective security sysem and  multilaterdism,
revitdization of the Generd Assembly, enhancing the efficiency of the UNSC, and
ensuring further coordination between the man bodies. In order to respond to the
changes in the global scenario, the objective of the reform of the UNSC should be a
Council more trangparent in its working methods, more equitably representetive in its
composition, more democratic in its decison making process and more accountable to
the rest of the membership. Therefore, a number of participants pointed out, the reform
of the UNSC should not be reduced to the mere increase in its compostion.

September’s Summit debate. A number of participants underlined that a the New
York Summit there was no breskthrough on UNSC reform, despite the flurry of
activities in the previous months, paticulaly after the presentation of the G4 draft
resolution in May 2005°. The G4 was unable to reach an agreement on a compromise
text with the African Unior", so they decided not to put their draft resolution to a vote.
During the first part of 2005, the debate on UNSC reform was quite difficult. The
proposd to edtablish new permanent members and the decison to impose tight
deadlines on the UN membership were very controversad, deepened tensons in dl
regiona groups and risked diverting atention away from the other dossiers of the more
comprehensive UN reform. A participant, in particular, stressed that no red negotiaion
was ever undertaken between the G4 and the Uniting for Consensus movement®.
Moreover, a number of participants agreed that the Millennium Summit limited itsdf to
advocating an “early” reform and a review of the date of play a the end of the year. In
the meantime the competing draft resolutions outlining different formats for an
enlarged UNSC have expired. A participant stressed that much as it is too early to tell,
the subgtantia lack of interest in the reform on the US sde, coupled with the bitter
divisons affecting each and every regiond grouping over who and how should
represent it on a 24/25 Council, seem to conjuring up to a “no — contest” verdict over
the possble new configuration of the UNSC. Within this framework, a participant
pointed out that if the overdl outcome of the Millennium Summit was — in the words of

% See: “UN General Assembly. Fifty-ninth session, Agenda item 53. Question of equitable representation
on and increase in the membership of the Security Council and related matters.” A/59/L.64, July 6, 2005

4 See: African Union , “ Draft Sirte Declaration on the Reform of the United Nations”, General
Assembly/AU/Draft Decl 2 (V). duly 5, 2005

® See: Uniting for Consensus, “Draft Resolution on Security Council Reform”, attached to the letter of
the Permanent Representative of Italy to the United Nations, n. 2698, New Y ork, July 8, 2005
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the US Senator George Mitchdl — a “hdting gat” for the UN reform, a no-win
Stuation at the Generd Assembly could be a* starting halt” for the UNSC.

According to most participants, the lesson to be drawn from the events of the
months before the Summit, is that a UNSC reform of this magnitude and politica
rdevance cannot be imposad agangt the will of gSgnificant sectors of the Generd
Asmbly. Looking a the statements of the leaders & the Summit it seems that that
lesson has been wel understood. A number of participants underlined that to redly
enhance the credibility and legitimacy, and thereby the effectiveness, of the UNSC, a
broad consensus is needed, since its reform has a *quasi-conditutiona” nature and will
be crucid for the future of the UN. On the contrary, decisons taken by narrow
mgorities would saverdly  undermine the Council, negatively affect its decisons and
thelr implementation, and ultimately endanger the UN.

More permanent members in the Security Council? A participant stressed that the
increase of permanent members of the UNSC is divisve by definition, as it establishes
different categories of member States. The presence of the current five permanent
member States (P5) — which could be conddered the Founding Fathers of the
organizetion - was edablished at the end of a very destructive war, when just a few
countries were indeed in full control of the internationd system. If the UN were to be
founded today, a different arrangement would probably be decided. This is not a reason
to cal into question the dtatus of the P5, but, a he same time it could be a mistake to
replicate this outdated approach, which fractures the UN membership, today in a
completely different and much more complex scenario. In this context, widening the
permanent circle to the few who seek gpecid datus, no matter how worthy their
candidacies, would make the UNSC less accountable for its conduct, more remote from
the membership and |ess representative of the UN congtituencies.

The veto power. A number of participants recdled that after more than ten years of
deliberations, subgtantive progress has not been achieved with respect to questions
concerning the veto and the increase in membership. This was dso reflected by the
prevaling difficulties that could not be overcome to reach a decison in time before the
2005 World Summit. By this point of view, a participant pointed out that the creation of
new permanent seets enjoining the privilege of veto, following the modd of 1945,
would perpetuate inequdities of the past. The increase of permanent members woud
deepen the present imbalance in the composition of the UNSC, would erode the system
of collective security endhrined in the UN Charter and would limit the right of every
member State to elect and be eected to participate in that system. Proposals to increase
the category of permanent members were conddered notwithsanding that this
conditutes a refutation of the principle of sovereign equdity of adl Members of the
United Nations.

The regional balances. Mogt participants shared the view that the increase in the
category of nornpermanent members would respond effectively to the need to maintain
regiona baances. Nonpermanent members should continue to be eected according to
the criteria set out in at. 23 paragraph 1 of the Charter: their contribution to the
maintenance of internationd peace and security and the principle of equitable
geographica digtribution. It would be for the regiond groups to decide the alocation of
the new nonpermanent seats created as a consequence of the Council reform. The
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reform of the UNSC is a “package ded” and should be achieved through a “generd
agreement” on al aspects of the question and other related matters, including
increasing in the membership, decison-making, periodic review, working methods and
transparency. Increesng membership and the veto ae closdy linked, a participant
suggested, Since it is clear that it is not possible to make a decison on the enlargement
of an organ of the political importance of the UNSC without a previous agreement on
the decison-making process of this bodly.

Toward a step-by-step approach. Most participants agreed that the 2005 Summit
clearly exposed that transferring the discussons to a politicd and higher leve, without
previous consensus on the fundamentd matters (enlargement and veto) could
potentidly create divisons and devastate the efforts and progress so far reached by the
members States within the framework of the Assembly. It is dso evident, according to
a number of participants, that the best way to move forward is not by deviaing from
the norma course of the consensus mechanism, but seeking a comprehensve and
interlinked agreement through a gradua and dSep-by-step approach. Within  this
framework, it cannot be denied that a vote on a draft not resulting from a red consensus
or a “bottom up’ process may divide and consequently weeken the UN. Some
participants pointed out that al options should be discussed on the basis of equdity.
UNSC reform entails cregtive thinking and a negotiation process that formadly has not
yet been finished. However, advances had been achieved by the Assembly in the
discussons of the different clusters of the reform, where different sats of proposds
have been identified with the shared god of reaching a more efficient, legitimate and
trangparent Council. Efforts should be made to achieve a genera agreement on this key
Issue, taking into account the need to avoid voting and pressures. The process of tabling
resolutions that took place this year, someone Stressed, created a very negative
aimosphere and affected the whole process of reform. A new approach, including a new
forma for negotiations, could be envisaged and agreed by dl, including the man
member States and the regiona groups.

A European seat in the Security Council. According to one speaker, in order to give
a fresh dart to the debate on UNSC reform, it is essentid that the EU members
acknowledge two points: that a more representative UNSC need not be larger, and that
“more Europe’ in the UNSC need not ental more European (semi permanent
members). A 15 strong UNSC is dready a sub-optima set-up: if EU members want
more effective multilateralism, they should be conssent and demand that the UNSC
not grow in members. They should in fact know by now, tha moving from 15 to 25 is
no recipe for effective decison making. Furthermore, someone sugested that the EU
members should take a bold unilatera move. Currently, European membership on the
UNSC amounts to 1/3 of the entire body: 2 permanent and 3 eected. How credible and
conggtent is this, for a bloc of 500-odd million people in a world of more than 6 billion
people? On top of that, the 3 eected members are chosen from 2 “regiona caucuses’:
Western Europe (2 members), and Eastern Europe, (1 member), that hardly reflect the
redities of post-cold war Europe. The enlarged EU dready encompasses most of what
once was “Eastern” European countries, either as full members or as candidates. In the
OSCE, for ingtance, such a digtinction has disgppeared. So why not, a participant
pointed out, come forward with a common position proposing that “Europe’ take only
one seat, dongsde those of France and Britain. Such a seat could be occupied on a
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rotationd bass every two yeas a dngle European “caucus’ would “nominate’ its
representative. The two resdual seats could well be redistributed across the other
continental  “caucuses’. This, another participant convened, would not only hep
rebalance globa representation on the UNSC. It would dso demondrate that the EU is
serious about effective multilateralism and legitimacy, so much o thet it is aso ready
to “sacrificg’ the potentid mgority that it essentidly shares in the college with the
Americas. This could hep dso to dispd the mistrugt that especidly African countries
fed visavis a Western dominated UNSC, and arguably make adso other reforms
possble. A number of participants consdered that such an opening could have
beneficid effects dso on the EU prospect. On the one hand, someone stressed, it would
not in fact threasten the status of France or the UK. On the other, it would put some
much needed pressure on them: if al European countries agreed on a single country
representing them, with a seat of informa politicad mandate, and reporting back to them
(in New York and, posshly, in Brussds too), it would become increasingly difficult for
the two European permanent members to diverge from postions whose formulation
they have been involved in. A less numerous but more cohesive European presence on
the UNSC would, according to a number of participants, be a postive sum-game for
al. 1t would not require any change in the UN Chater nor in the EU tredties It,
moreover, could happen with, or without the EU Conditution. It could srengthen the
UN reform process, and could be effective dso in terms of European “public

diplomacy”.

A would be shared approach to the UNSC reform. In the lagt part of the sesson the
common view was expressed that the recent 2005 World Summit and the preparatory
works and consultations offered a specia opportunity to make an objective andyss of
the functioning of the UN &fter 60 years, and to exchange views on innovative and
brave measures — both a the normative and a the inditutiond levels — that are needed
to adapt the UN to the chdlenges that the new Millennium brings. The Outcome
Document adopted by the High Level Plenary Sesson, a participant stressed, includes
commitments to further works, reviews, andysis and implementation.

The assembled participants agreed on the need of a reform that is on target and
perdureble, and that leads to a revitdized, modern and effective multilateralisn serving
common goa of promoting the rule of law, the respect for HR, peace and development.
To that end, consultations should be cortinued and intendfied in order to arive a a
compromise and a legitimate solution for dl members of the Organization, including
the congderation of dternative reform projects that might be more innovative, lasting
and democratic.

As it is recognized n the Outcome Document, the member States have to keep
on working towards a security consensus on mgor threats and challenges based on the
recognition that many threats are interlinked, that development, peace, security and HR
ae mutudly reinforcing, and that no State can bext protect itsdf by acting entirdy
aone.

In concluson, a paticipant conddered that the international security
conceptudly has to be gpproached from a multidimensona perspective and one needs
to keep in mind the needs of States in terms of their security, dtability, development,
socid progress and regiona baance. Moreover, this approach has to embrace
democratic values, respect, promotion of HR, sovereign equality of States, and respect
for nationd sovereignty. These vaues and the cooperation among States to put them
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into practice must therefore be conddered in a new system of collective security, giving
appropriate answers to current and future security risks.

4. Human Rights

The need to reform the UN system of HR protection. Although the UN has played a
fundamentd role in providing the internaiond community with a universd human
rights framework, it has increesngly shown itsdf to be incgpable of guaranteaing an
effective implementation of HR sandards a the globd level. The reasons for such a
falure were addressed in the first part of the sesson. In particular, a participant took
the experience of the successful European modd of HR protection as a touchstone to
highlight the flaws which affect the current UN system of safeguards.

7? Institutional fragmentation. While in Europe the modd of the European
Convention of Human Rights is that of a unitary legad insrument, of a sngle court and
of the progressve incluson of new rights and freedom by way of additional protocoals,
the UN has followed the path of a multitude of human rights regimes, each endowed
with its own implementing mechanism. Seven mgor supevisory bodies work in
isolation from each other in order to examine periodic reports by State parties on he
implementation of the seven mgor UN conventions on HR.® This insitutiond
proliferetion has not resulted in more effective human rights protection. On the one
hand, implementation by way of periodic reporting has not proved effective: reports are
adways lae, there is no time for their adequate consderation and above dl there are no
sanctions for States which do not abide by obligation of periodic reporting. On the
other hand, the fragmentation of the monitoring sysems produces an atificid
segregation of the implementing procedures despite the proclamed indivishility and
universdity of HR in the 1993 Vienna Declaration.

7? SHf-contained character of UN human right policy. The UN system of
HR protection works only ex post facto: it is conceived to assess whether or not a
violation of human rights has occurred. There is no ex ante consderation of HR aspects
in the development of other policies of the organisation, and specificdly in the fieds of
trade, investment or finance. Admittedly, the Office of the High Commissoner of
Human Rights has promoted an anticipatory approach to human rights protection by
undertaking a series of studies to assess the impact on human rights of, inter alia, the
increesing use of intelectud property rights the activities of transnational corporations
and biotechnology’. However, this experience remains limited and confined to the
cognitive leved. Here again the European experience could provide a useful example. In

® The International Covenant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights, the Convention on the Elimination of Racial Discrimination, the Convention
on the Elimination of Discrimination against Women, the Convention Against Torture and the
Convention on the Right of the Child, the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families.

" See “The impact of Agreement on Trade-Related Aspects of Intellectual Property Rights on Human
Rights. Report of the High Commissioner”, UN dc. E/CN.4/Sub.2/2001/13 of 27 June 2001; High
Commissioner’s Expert Group on Human Rights and Biotechnology, 2002, “Conclusions’, available at
http://www.unhchr.ch/biotech/conclusions.htm; “ The Responsibilities of Transnational Corporations and
Related Business Enterprises with regard to Human Rights. Report of the High Commissioner to the
Commission on Human Rights”
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the EU the maingreaming of human rights, that is the incduson of the HR dimengon in
al policies, has dready become aredlity.

7? Lack of a “ congtitutional” dimension in the UN HR discourse. Although
the protection of HR is one of the fundamenta purposes entrusted to the UN by the
Charter, the protection and promotion of HR have been so far concelved in terms of
obligations undertaken by States in their reciproca reations and not as an integrd part
of the “conditutiond mandate’ which shdl inform the action of UN organs and
Specidisad Agencies. In the UN no legd mechanisn exigs for ensuring that the
fundamenta principles of HR protection may trandate in precise conditiondity or as
the basis for review of acts of the organisation. As a consequence, the UNSC and the
UNSG do not adequately take human rights consderations into account when planning
or implementing peace keeping or pesce building operations, UN financid ingtitutions
are not subjected to a statutory mandate to respect and protect human rights and resort
to purdy voluntary commitments®; development policies are not planned nor conducted
within a precise framework of human rights. This Stuation contrests sharply with the
EU sysems where fundamentd rights, even in the absence of origind treaty provisions,
have been recognized as forming pat of the generd principles of the system, and as
such applicable to dtates, supranationa inditutions and private citizens dike. Thus the
EU could provide a good example of a grester and deeper infuson of human rights
congderations in the overdl action of the organisation.

7? Loss of credibility of the existing bodies. In line with what was
acknowledged by the UNSG and the High Levd Pand in ther reports — participants
emphasized that the structura weskness of the UN HR protection system (eg. the lack
of compulsory and binding means of HR enforcement) has been exacerbated by
politicd misbehaviour which compromised credibility and professondism of the
exiging HR bodies. The most dgriking example is provided by the Commisson on
Human Rights whose membership includes States with a record of HR abuses which
take advantage of their podtion to shidd themsdves from the criticiam addressed to
them by other members of the international community.

An occasion logt at the World Summit? The participants in the conference discussed
a length whether the World Summit provided convincing remedies to the obdacles
which have so far affected the functioning of the UN and treaty-based systems of HR
protection.

The common view was expressed that, despite the fact that the Outcome
Document contains some generad datements on the universd and indivisble character
of HR® and on the need to mainstream human rights throughout the UN system'®, very
few tangible commitments have been made in that direction. A paradigmatic example is
provided by the paragraph on the effectiveness of human rights treaty bodies where it
underlines the need to streamline the different reporting procedures. while according to
the August Draft the sreamlining of the reporting procedures should have amed at

8 See, for instance, the World Bank | nspection Panel, abody established in 1993 by the World Bank with
the purpose of offering an independent forum to private individuals who allege violations of their rights
or interests as a consequence of the implementation of a project financed by the Bank.

% See“2005 World Summit Outcome”, UN Doc. A/60/L.1 of 20 September 2005, para. 121, 122.

10 | bidem, para.126.
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enabling the treaty bodies to function as a unified system, in the Outcome Document
this objective was finaly dropped™*.

However two key issues particularly attracted the attention of the participants to
the symposum: the proposad to establish a new HR Council and the formd recognition
of the responshility to protect populations from genocide, war crimes, ethnic cleansng
and crimes againg humeanity.

The proposed HR Council. In the process which has led to the World Summit
different proposas were made to reform the exising and much discredited Commisson
on HR.

In its report, the UNSG expressed the view that the Commisson on HR should
be replaced with a smaler, standing and hierarchicdly superior HR Council, which
should directly interact with the other principa organs of the UN and in particular with
the UNSC!?. For the UNSG the creation of a Council would accord human rights a
more authoritative pogtion, corresponding to the primacy of HR in the UN Charter. In
addition, a restricted membership composed of States which undertake to abide to the
highest human right sandard would guarantee the effectiveness of the new body and
the coherence of the UN multilaerd sysem. As a participant pointed out, the
coherence of the sysem would require that any discusson on the criteria for
membership in the new HR Council should move from the basic principle according to
which those who are not ready to abide by the rules that a body is about to produce
should not be dlowed to serve in that body. Thus, it would be unacceptable to have as
HR Council members States that are not ready to welcome the Specid Rapporteurs or
to abide by the HR Conventions they have fredly accepted.

On the contrary the High Leved: Pand on Chalenges and Threats suggested that
the Commisson's membership should be extended to universd membership. At the
heart of the Pand’s proposal was the view that any attempt to restrict participation to
some caegory of States would inevitably lead to divisve and possbly sdf-defeating
discussons on membership criteria Moreover a very smdl body entirdly composed of
“squeaky-clean” States, fully observant of human rights, would not actudly be a very
effective or widely accepted body. In this regard, a participant stressed the danger of
“hijacking” the process of reform. It has dready happened in UN history that reforms
that are supposed to make indtitutions more effective, but not necessarily more popular
among the vast mgority of UN members, eventudly undermined the credibility of the
reformed bodies and faled their god. The paticipant maintained that a smilar danger
may thresten the current process of reform if some States will inggt in cregting a nice
western looking system of HR protection which may lack credibility in the UN in
generd.

The Outcome Document of the World Summit endorses the idea of establishing
a HR Councl but fals in providing any detal on the mandate, moddities functions,
Sze, compogtion, or membership of the new Council and its rdationship with the
exising organs 13; the definition of these dements is left to further negotiations in the
Generd Assembly. As many participants stressed, such a result does not dlow an
evauation of the new organ a the present stage but nonetheless raises concerns both as

| bidem para 125.

12 See “In Larger Freedom: Towards Development, Security and Human Rights for All. Report of the
Secretary General”. UN Doc. A/59/2005 of 21 march 2005, para. 181 and ff.

13 See 2005 World Summit Outcome”, UN Doc. A/60/L.1 of 20 September 2005, para. 160.
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to the difficulties to reach an agreement and as to the qudity of the possble find
politicad compromise. In particular, it was deemed disgppointing that no reference is
made to the powers of the new organ and specificaly to the posshility it should have to
address directly its recommendations to the UNSC. Moreover, the fact that nothing is
sad about the fate of the exigting Commisson on HR, nor about the relaionship
between the new HR Council and other existing organs which ded with HR protection,
has led some participants to express the concern that the suggested reform, rather than
dreamlining and entrenching HR in the UN’s action and smplifying the procedures for
ther implementation, ocould eventudly lead towads further fragmentation,
multiplication of inditutions and therefore affect the effectiveness of HR protection
even more.

Responsibility to protect. As dready underlined, the participants in the symposum
showed a generd gppreciation for the incluson of the much debated concept of
“respongbility to protect” in the Outcome Document. They conveyed however varying
degrees of enthusiasm about the content of the norm. Some participants expressed the
view that responghility to protect should be regarded as one of the mgor achievements
of the World Summit. The abisence of any enforcement mechaniam in the Genocide
Convention has s0 far represented one of the most serious flaws of the internationa
sysem of HR protection: the new concept could help in filling the gep by providing a
basis for action in case of violations of the Convention. Such a concluson was however
questioned by another participant, who recdled that genocide has, for severd years,
been considered by the UNSC as a threat to peace and member States have been
mandated to take enforcement action under chapter VII of the UN Charter. The same
poesker underlined that the content and the implementing procedures of responsbility
to protect have been watered down during the negotiations which led to the World
Summit. He recdled that in the find document the intervention of the UNSC is
subordinated to more srict requirements than those originaly proposed™, that nothing
is sad about the posshility of unilaterd intervention by States in case of pardyss or
unwillingness to intervene by the UNSC and that the proposed exhortation to the
permanent members to refrain from usng the veto power in cases of genocide, ethnic
cleensng, war crimes and crimes agang humanity was eventudly deeted. Thus,
beyond the rhetoric of the concept the outcome document would severely redtrict the
scope of the principle of “humanitarian intervention” to the case of collective action
taken through — and according to the discretion of — the Security Council. It was
maintained that such a limitation ends up producing contradictory results. If a State has
the respongbility to protect its own citizens on its territory, it should dso be dlowed to
intervene unilateraly to protect them when aoroad. Similaly, it is driking that the
references to the role of the International Criminal Court contained in the UNSG and
High Level Pand reports were findly dropped: the responsbility to protect should aso
include the duty to assure that those who are responsible for gross violations of HR are

14 Compare the wording of current para. 139 “we are prepared to take collective action, in a timely and
decisive manner, through the Security Council, in accordance with the Charter, including Chapter VII,
on a case-by-case basis (...) should peaceful means be inadequate and national authorities are
manifestly failing to protect their populations from genocide, war crimes, ethnic cleansing and crimes
against humanity” with the wording of the August Draft: “we recognize our shared responsibility to take
collective action through the Security Council under Chapter VII of the Charter (...) should peaceful
means be inadequate and individual States are unable or unwilling to protect their populations from
genocide, war crimes, ethnic cleansing and crimes against humanity”
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tried before an internationd tribund if the territorid State is not able or not willing to
prosecute them.

As another participant pointed out, a read progress in the field of responshility
to protect would have been a true reform of the UN which had tackled the problem of
the pardyss of the UNSC when the protection of fundamental and shared vaues is at
dake. The UN sysem is a paradoxical system which recognises the protection and
fulfilment of HR as fundamentd vaues, but whose inditutiond machinery dlows that
such fundamental vaues may be frustrated by the prohibition of force and respect for
sovereignty, without providing any other dterndive.

The role of the EU in the promotion of HR and democracy at the international
level represented a second mgor focus of interest. A participant provocatively raised
doubts as to the competence of the EU to ded with human rights and democracy. He
dressed that despite the growing recognition of the role HR play in the EU internd
legd order, Opinion 2/94 of the Court of Justice of the European Communities which
excludes a Community competence in human rights protection 4ill holds good. As a
matter of fact, it is one thing to apply HR in the fidd of competence; quite another to
have competence for HR. The legd point leads to a politicd one what could be the
credibility of an Organisation which urges third States to ratify HR treety and has
ratified none? Moreover, even if the EU were competent, it can be questioned whether
it would redly represent a factor of democracy and whether it could improve the
protection of HR & the internationd level. The transfer of competence from democratic
Sates to an organisation which admittedly suffers from a “democratic deficit”, cannot
be consdered a factor of regiond democracy. Smilaly, the interpogtion of an
autonomous subject of internationd law to which member States have transferred
competence, may indeed reduce the remedies avalable to individuds which have
auffered violaions of ther HR from the exercise of those competence (see, in
particular, the ECHR case law).

This opinion was firmly criticized by dl the audience. On the one hand it was
dressed that if the Union's action in the HR fidd is interndly limited, especidly when
it comes to the set of legd tools the EC can use towards its member States, externdly
there are no such limitations. As a consequence, human rights can be, and indeed are,
legitimately maingreamed in the whole range of EC/EU externd policies. On the other
hand a number of participants stressed that the existence and effectiveness of EU HR
external policy is a matter of evidence and cannot be questioned by forma arguments
of a legd nature. The EUs enlargement policy has been very effective in securing better
human rights in a huge range of Countries al the way through centrd and esstern
Europe and now Turkey.

The EU HR policy and the UN. The red question to be addressed is how important
the UN is as a forum for the European HR externd policy. Practice seems to suggest
that it is not very important. A participant argued tha the substance of EU HR policy
largely heppens outsde the UN system, through unilaterd/bilaterd action. In particular
he referred to hilaterd or regiond arrangements (eg. Cotonou Convention with ACP
Countries) where the EU has reserved the very well known right to impose sanctions on
its patners for gross HR violations (so caled “negative conditiondity”) and to its
leading role as a sponsor of HR projects dl over the world. It was submitted that these
tools are conddered more suitable to meet the main needs of the EU HR policy, namey
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the effectiveness of funding policy, intrapillar coherence, maingreaming of HR in the
various aspects of external action and setting of HR policy priorities

But it would be a misgtake to think of the EU and UN HR policies in terms of
complete separation. Resolutions of UN HR Commisson or Reports of HR Specid
Rapporteurs are often used by the EU in its bilateral or regional dedings with other
Countries to set the standard of HR protection. However, the EU uses pat of its
political and economic power to promote the diffuson of and the compliance with UN
HR sandards. As a paticipant pointed out, there is no contradiction in the fact that the
EU and its member states often use the norm-setting ability of the UN and then proceed
on their own to goply them. This is exactly what every member of the UN is meant to
do: it would be redly much more contradictory if the EU imposed its own criteria and
standards of HR protection around the world.

Divergent enthusasm on democracy promotion at the global level. An American
participant was struck by the fact that in a debate on HR, only one spesker out of four
mentioned the word “democracy”. Clearly much divergence exids in terms of
enthusasm if not policy between the EU and the US on the question of promotion of
democracy a the globa level. Democracy promotion was one of the core ams of the
US Adminidration during the pre-summit negotigions and the endorsement of a
Democracy Fund in the Outcome Document was perceived as a success of American
diplomacy™. On the contrary, the European position on the point has been much more
detached. The reasons for such a different attitude are certainly complex. Some
speakers dressed that the difference is partly due to a certain distrust of American
“good intentions’, sometimes perceived as a vel to extend American politicd
influence. But it is dso undoubtable that the notion of “democracy” is ill paliticaly
and legaly problematic. A participant pointed out that while there is a large agreement
on the content of badc HR, there are 4ill difficulties in defining a generdly accepted
notion of democracy. This is dso reflected in the Outcome Document. As amatter of
fact while paa 121 clealy characterizes HR as universd and equdly applicable
irrespective of cultura and regiond differences, para. 135 makes clear that there is no a
sngle modd of democracy but a plurdity of democracies exis tha, while sharing
common features, present also sgnificant regiona differences.

A paticipant recdled that in this fidd, just like in the debate on the membership
requirements for the new HR Council, the risk of edablishing a western-looking
inditution is red. But such a consderation, and the caution it implies, should not lead
us to put into question values which are dready universaly recognized and whose
promotion is mandated by the international community as awhole.

5. The EU, Global Economic Gover nance and Development

The Global Economic Governance: structure and challenges. In the present system
of globa economic governance (GEG) the UN and its economic inditutions are only

15 See for instance “US Priorities for a Stronger, More Effective United Nations”, US Secretary of State
informative material available at www.state.gov. See also the Verbatim of the Press Release by N. Burns,
Under Secretary of State for Political Affairs and K. Silverberger, Assistant Secretary of State for
International Organizations on the UN Summit Declaration, September the 13", 2005, equally available

at www.state.gov.
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one — and likely not the most important — of the decison making fora where economic
and development issues are dedt with. Globd trade is now ruled within the framework
of the World Trade Organization (WTO), which has acquired a quas universd
membership. Globa frameworks coexit with more than 230 regiond free trade
agreement and with the growing role played by private governance. It is important to
dress that al of these different levels of economic governance are very dynamicdly
interrelated. For ingtance, the WTO refers to the IMF agreement and incorporates to
some extent the WIPO agreements. Similarly, there is a very dynamic interrdation
between regiond and bilaterd agreements and the WTO — eg. the failure of the 2003
WTO Cancun conference led to the concluson of dozens of bilaterd free trade
agreements and, conversdy, a number of bilateral agreements incorporate and
strengthen WTO obligations.

The multilayered character of economic governance raises the problem of the
possble conflicts among the different decisonr-making levels and prompts us to
consder whether there is a need for a more centrdized form of economic government.
The paticipants to the symposum unanimoudy contested the idea tha economic
governance by a sngle inditution (such as a hypotheticd Economic and Socid
Security Council) would be something necessary or even dedirable. On the one hand,
the feared juxtaposition between the WTO and UN has today ceased to have much
ggnificance, precisdy because the WTO has become the UN of World Trade and the
two organizations have dmost the same compostion. On the other hand it seems
unlikely that the WTO will ever become part of the UN system™®. Even though “globd
economic governanceg’ in the WTO remans one-sidedly producer-driven and its
democratic legitimacy is drongly contested, its role in rue-meking and disoute
settlement continues to be supported by most trading countries as a more effective
“governance mechanism” if compared with UN inditutions.

Of course this does not mean that the current system of GEG does not have to
face mgor chdlenges. As someone recdled, a fundamentd problem of GEG remains
the appropristeness of “policy-linkages’ between economic governance and other
rlevant policy objectives such as human rights and environmenta protection.
Economists contest the effectiveness of linking polices aming a different gods and
underlines that if there are two objectives, then generdly two distinct policies will help
governments to attain them both to the best advantages. But in politica terms, the lack
of palicy linkages between economic and socid and environmental themes is a the
core of the criticism directed at internationd economic governance by civil society; it
remains therefore debated to wha extent economic inditutions should seek the
indugon in ther policies of nontrade issues and whether such incluson should teke
the form of an inditutiona linkage with the rdevant UN Agencies. In the case of the
WTO, a paticipant undelined tha normative devices dready exits to let
environmenta, human and socid rights enter the system. He recdled that the WTO
agreements includes very broad exceptions for unilaterd action to protect public order
and that the concept of “public order” comprises — a least in European jurisprudence —
adso the reference to core human rights, including labour rights. He further underlined
that a more effective incduson of socd and environmentad themes in WTO
negotiations is harshly conteted by developing countries themsdves which fear that
these themes could hide the protectionsts interests of economic powers (see the

16 See “The Future of the WTO. Report by the Consultative Board to the Director-Genera”, 2004, at 79:
“The WTO isnot part of the United Nations, nor should it be so”.
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reaction of developing countries to the proposd that the US advanced a the WTO
Sngapore  minigerid  conference to include labour issues in the Doha Round
negotiations).

China as a global opportunity. A participant recdled that getting China in the WTO
was a fundamental step towards effective multilateral economic governance. China and
its huge margin of economic growth has now entered a sysem of commonly agreed
rules informed by the principle of the rule of bw. Of course there are some trangtiond

problems. But the trangtiond problems on textiles largely arose from the protectionism
imposed so far by the US and the EU which led to enormous digtortions in the world

textile market. For ingance Mauritius became a mgor exporter of textiles because it
was an ACP country and was able to build on the duty free and free access quota to the
Europeen common market a very effective textile industry which is now facing a
dramatic crigs. With the disgppearance of the multi-fibre agreement, these digtortions
will findly be removed. In the short and medium term some safeguard need to be taken

to mitigate the unavoidable trangtiona cods but in the long term the process will lead

to a better world trading system for everyone.

Lessons to be learnt from multilateral trade governance. Impefect as it is the
current sysem of multilatera trade governance has proved to be rather effective. The
reasons for this success were identified by one spesker in two key dements. 1) the role
played by the rule of lawv and judicid settlement of disputes in multilaterd trade
indtitutions and 2) a drategic transatlantic leadership.

Rule of law and judicid sdttlement of digputes ae a disinguishing feature of
only few inditutions at the globd levd, starting exactly from the WTO. The rule of law
and judicid settlement provide the security and the predictability that traders and other
market participants need in order to operate and assure the evolution and adaptation of
the multilatera system. In Mercosur, NAFTA, the EU and the WTO the judicid branch
has gained — not dways without resstance by member states — an increasing influence
on the politicd branch. The jurisorudence of resdent jurisdictions progressvey
develops the exiging conventiond rules and may influence the agenda and direction of
intergovernmental negotiations.

Cooperation between Europe and US has been the second important factor of
success of the WTO. According to a spesker, the question should be raised why there is
not the same drategic transatlantic leadership in the UN and whether such a tool could
help to make the UN a more effective inditution. However, this view was not shared by
al the audience. A participant found that the EU and US influence over the WTO was
overestimated. Indeed, there used to be a period in which EU and US leadership could
fix everything in the WTO but this time is definitively over. Nowadays, countries like
Brazil and India are playing a full role and the G20 is a very powerful body. Thus the
EU-US leadership should be replaced by a didogue between the man deveoping
countries with trade interests and the main industridized countries.

The need for EU formal membership in international fora. These consderations led
the conference to reflect on the role that the EU can play in the current process of
reform.

A participant stressed that the most important achievement of the EC integration
process has not been economic growth but 50 years of democratic peace and rule of law
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in Europe. This is a higtoricd lesson that the WTO is dready trying to put into practice.
For ingtance, the protocol for the accesson of China to the Organization contains far-
reeching obligations to introduce comprehengve legidative reforms to grant individud
rights to trade, to establish independent Courts. here the WTO has promoted open
market, the rule of law, and individua freedoms.

The same cannot be said for the UN. The date-centered UN agencies have
proven incapable of supplying globd public goods like democratic peace, rule of law
and respect of HR.

According to a spesker, a formal EU membership would help the UN to build
on the European experience an individud-oriented system, informed by the rule of law
and by the respect of HR. He further underlined tha not only is EU membership
politically and legdly possble in internationd law (reference was made to the other
cases of EC membership in an international organization) but it is aso mandated under
EU law gnce many treaty objectives of the Community cannot be integradly redized
without full membership in worldwide organizations.

This podtion was questioned by several participants. To dart with, someone
criticized the assumption that EC peforms much better than UN on human rights
protection. It was recdled that one of the worst periods for HR in Europe was the time
of the Bosnian war. In that context the UN faled miserably, but somebody ese faled
miserably too, that is the EU. In fact the two faled for the same reason: they faled
because the Europeans were divided among themsdves, the European were collectively
divided from the Americans and it was impossible to agree on effective action for a
long time.

This led others to reflect on the reationship between inditutiond reform and
policies reform. It was stressed thet it is dangerous to focus the attention on ingtitutional
meatters to the detriment of any congderations of policy. As a discussant observed, it is
true that the forma pogtion of the EU within the WTO is absolutely crucid, but if the
EU manages to disagree fundamentdly within itsdf about what to do on specific trade
issue (eg. current internal debate on the reform of agriculturd policy), the sngle seet is
completdly worthless and indeed it can be an impedimet to the Doha Round
stlement. Thus the idea that an inditutiond provison for EU paticipation will solve
any problemisillusory.

Other commentators warned againgt any attempt to underestimeate the politica
and legd obgacles to EU membership in the UN. The smpler route — which is in the
terms of the existing Charter — would entail abolishing the 25 member States of the EU
and edablisning a sovereign Union... but it is dear tha this solution is merey
hypotheticd. Any other dternative would require a reform of the provisons of the
Chater which ded with membership in the organization. Such a reform, however,
would require a politicd bargaining whose results cannot be predicted. In particular,
there would be the risk of opening the door to a number of other intergovernmenta
entities whose effectiveness and commitment to multilaterdism can be heavily
questioned.

The World Summit and the Environment: the starting point ... The last part of the
sesson was devoted to assessng the outcomes of the World Summit in the fidd of
environmenta protection. A participant pointed out that in this doman negotiations did
not sart on the right foot smply because the gtarting point — the exising commitments
and policy tools — was quite disgppointing. For instance Millennium Deveopment
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Gods number 7, the millennium development god (MDG) which focuses specificaly
on environmental sustainability, was weekly drafted as opposed to other MDG in terms
of measurable indicators on which progress can be effectively assessed. Also on the
ground of implementation, progress on MDG 7 targets has been mixed if not very
difficult. This dready points to the fact tha the urgency of the problems of
environmenta protection was not fully reflected in the framework of the MDGs which,
as is wdl-known, has guided the work of the UN for the last decade and will continue
to do so for the next ten years. Moreover the environmental community has stressed
that environmental protection is crucid for the achievement of any development god
and could not just be conddered as an autonomous objective. Thus the issue of
maindreaming the environment beyond MDG 7 was one of the quedions awating a
reply from the World Summit.

However, in the two Reports of the High Levd Pand and of the UNSG
environmentd issues were for the firg time injected into the security didogue and the
question of environmental degradetion was directly taken into account when discussing
the drategies to reduce poverty and to fight infectious diseases. Particuar attention was
then paid to specific themes such as climate change, biodiverdty and desertification but
both the report il lacked a comprehensive gpproach on environmentd issues.

This is where another report was actudly key in broadening the perception of
environmenta issues in the Summit Process: the Millennium Ecosysem Assessment
(MES). The MES, which came out a the same time as the UNSG Report, made it clear
for the firg time on the grounds of globa scientific evidence that none of our effortsin
reducing poverty, eradicating hunger and in pursuing dl the other deveopment
objectives could redly be achieved without dopping and reversng environmenta
degradation. The MES addressed the environmental concerns with an individud-
centered approach: it introduced the concept of “ecosystem services’, that is the
benefits people obtain from ecosystems for ther human welbeing. As a participant
pointed out, the new concept admittedly helps in understanding the economic and
deveopment vaue of ecosysems and therefore in maingtreaming environmenta issues
in other policies but it dso rases problems of “pricing” and “priveization” of
environmenta goods.

. and the outcomes of the World Summit. In the light of the starting point and of
the pre-summit negotiations, the outcomes of the Summit in the fidd of environment
was positively evaluated.

In subgtantive terms, the Outcome Document does not introduce new
commitments nor reinforce exiging ones. the find text is manly a retaement of
principles dready dffirmed esewhere. However dgnificant progress is made in
recognisng environmenta priorities with respect to the pre-summit negotiations. For
indance, the number of environmenta issues which are taken into condderdtion in the
Outcome Document is more than doubled with respect to the June Draft and the term
“sudainable development” is more widdy used. Moreover, it is draegicaly important
that dl the exiging commitments have been resffirmed as pat of the development
agendawhich will likdly lead the multilaterd efforts in the next decade.

In the fidd of international environmental governance, mild progress has to be
acknowledged. The proposds advanced by some states and by the EC to thoroughly
reform the UN framework for environmental governance were not endorsed in the
Outcome Document which dmply refered to the commitment to “explore the
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posshility of a more coherent inditutional framework ..., including a more integrated
sructure, building on existing ingtitutions and internationaly agreed instruments™’. As
mild as it may be, such a saement shows that the indtitutiond reform of environmenta
governance is no longer a theme debated in the community of environmentdists only
but it israther an item on the agenda of UN reform.

Findly, para 22 (8) of the Outcome Document introduces the commitment to
adopt by 2006 comprehensve nationd development drategies to achieve the
internationdly agreed devdopment gods, incduding the Millennium Deveopment
Gods Although it is not specified that environment protection should be integrated in
such naiond development drategies, the text as a whole implies that environmenta
concerns ae indivisble from generd development policies. Thus each Country should
learn from the lessons of the Millennium Ecosystem Assessment, and pursue actively
the maingtreaming of environmental issuesin their development policies.

A find word was spent on the role of the EU. A participant stressed that the
Union has dready been a forerunner in many environmenta fora and the hope is thet it
will keep doing it for dl the issues that did not reach the expected outcome at the
Summit, like climate change. Moreover, the EU should ensure an effective integration
of environmentd isues in its externd rdations according to internationdly agreed
standards and in a more coherent way than the one followed so far.

6. Unilateralism, Multilateralism and New | ngtitutions

While the previous sessons of the symposum were devoted to assessng
whether the current process of UN reform is satisfactorily responding to the new
chalenges of the international community, the last sesson amed a introducing a new
perspective. As a matter of fact the question was raised whether the flaws of the UN
system were s0 serious and the posshbility of success of the reform so scarce as to
require other avenues to be taken into consderation. Thus the participants were invited
to discuss posshle dternatives to the United Nations, adternative ways of enhancing
multilaterdism or aso possble ways of providing globd governance through unilaterd
inditutions.

The debae began by andysng the new context in which multilaterd
inditutions and in paticular the UN have to operate and moved on from that to
assesing whether the new thrests, the new participants and the promotion of common
vaues a the internationd level could be effectivdly accommodated in the exisiing
multilatera  framework or rather require the desgning of new inditutions Findly the
role of unilaterdismin the present system was discussed.

The challenges for the UN multilateral system: new threats... It was recognized by
dl the participants that today’s most sgnificant internationa threats were not present or
not so relevant in the days of the cregtion of the UN. This is for instance the case of the
so-cdled “non passport” issues, issues without nationdity such as globd warming,
internationa terrorism or poverty. As a paticipant pointed out, in these cases there is
no addressee to send a message or a resolution to cal for action, Smply because the
territorid States have no or only limited control over what is hgppening. Thus to be

17 See “2005 World Summit Outcome”, UN Doc. A/60/L.1 of 20 September 2005, para. 169.
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effectively addressed they require a fundamenta change in the dructure and in the
working methods of the Organization. Again, while the UN was designed and equipped
— a least according to the text of the Charter — to cope with powerful and potentialy
aggressve States, today the opposite problem arises, that is the need to face the failure
or the weskening of sovereign States which are no more able to secure the basic rights
and satisfy the primary needs of their populations.

...System coherence in promoting common values... A number of paticipants dso
underlined that the current UN system suffers from a severe problem of system
coherence, especialy when it comes to the protection of universdly recognized vaues
such as HR. As some participants stressed, the fact that a notorious HR violator may St
in a body which is entrusted to promote the respect of HR is contradictory and
undermines not only the effectiveness of the body at stake but dso the legitimacy of the
inditution as a whole. However, the reactions to the proposd to qudify the
membership in the newly edablished HR Council (see supra) casts doubt on the
possibility to promote a better and more coherent protection of HR in the UN system. A
participant observed that States often perceive the posshility to put forward ther
candidature for membership in HR bodies as an indienable right, no matter how bad
their HR records or how unified the internationd community is in thinking that a State
is an irrepongble player. Thus, it can be legitimatedy quedtioned if a universa
inditution in which a number of undemocratic countries with an darming HR record
dill hold a disproportionate influence is redly the most effective tool to promote
democracy and HR at the globd leve.

...new actors. A participant pointed out that States are no longer the only reevant
players a the internationd level. New actors have emerged which influence the
functioning of the internationd multilatera system. In particular, the spesker declared
himsdf to be surprised by the few references made during the symposum to civil
society. Still, civil society has played and ill plays a centra role in most of the UN
success dories, garting from the very incluson of the HR dimenson in San Francisco
60 years ago to the recent establishment of the International Crimina Court. What's
more, a number of UN initiatives and inditutions smply would not work without the
conggent and continuous support of civil society. And civil society participation has
steadily increased in the last decade.

It is therefore surprisng that the rdationship with cvil society has been
basicaly neglected in the current process of reform. On the plan of the substance of the
proposals endorsed in the Outcome Document, the paragraph devoted to civil society'®
is driking more for what it does not say than for what it does. In particular it does not
recadl the role civil society plays in peace-building and in security métters (in this sense
it is far behind the exiging informa practices of civil society/UN relationship) and it
fdls in dressing the specific prominent role played in the HR and environmentd
domain where sets of new participatory devices have been introduced formaly and
informaly and have made the traditional participatory mechanisms redundant (art.71 of
the Charter). The gap is dl the more surpriang if we recdl that a litle more than an
year ago a Substantive report was delivered by another “High Level Pand” agppointed
by the UNSG with the mandate to suggest reforms of the UN-civil society rdaionship

18 See 2005 World Summit Outcome”, UN Doc. A/60/L.1 of 20 September 2005, para. 172.
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and that the pand put forward a number of concrete proposas’®. The participant
therefore concluded that a concrete danger exists that the non-governmental acquis will
be jeopardized — not strengthened - by the on-going negotiations.

On the plan of the method adopted during the process of reform, it was recaled
that civil society had been actively engaged in the negotiations which led to the World
Summit; in paticular, two days of informa interactive mestings were scheduled in the
summe works of the Generd Assembly for didogue with civil society and the
Presdent of the Generd Assembly underlined the importance to continue the didogue
with NGOs as actors “which could bring the redities of the fidd into the discussons’
dso in the afteemath of the summit. While these developments have to be welcomed,
the spesker adso wondered whether another negotiating modd would have been
possble. In paticular he referred to the system of prep-coms/open intergovernmenta
conference which was followed in the great summits of the early ningties and in the
process leading to the edablishment of the Internationd Crimind Court and he
underlined that transparent and inclusve negotiation techniques have often provided
more far-reaching results than the traditiondl close intergovernmental bargaining.

Some participants expressed concerns about the possibility for NGOs to play a
greater role in the UN decison making processes. They stressed that since civil society
generdly lacks trangparency and democratic representation it is doubtful whether its
increased participation could redly enhance UN legitimacy. However, it was observed
that to neglect the issue of civil society participation means to neglect an emerging
paameter of internationa governmentad organizations accountability and a new
dimengon of multilateralism & the internationd leve.

New ingtitutions for new challenges? Given the difficulty that the UN experiences in
facing the chdlenges of the post-modern internationa society and in reforming itsdf,
the participants wondered whether other and more effective avenues could be taken
into condderaion to provide multilaterd globd governance. In paticular, the atention
was focussed on the role that can be played by coditions of well-committed States
which share and activdly promote a common set of vaues such as the US-led
Community of Democracies. The paticipants shared the view that such groupings of
State can prove useful to advance with grester drength the promotion of common
vaues in multilatera fora or to achieve objectives which are beyond the reach of the
UN. However they dso unanimoudy rgected the idea that these coditions should
develop dternative policies and thereby should am a replacing the centrd role of the
UN. The choice of universalisn has rdevant cods in tems of effectiveness,
promptness and coherence of action but it is nonetheless mandated by the awareness
tha globd problems require globd solutions and that in the Sructure of the current
internationa society there is no room for sdlf-contained groups of “virtuous’ States. As
one participant recaled, would it be possble to organize the governance of the world in
such a way that China cannot be accommodated? Others underlined that an effective
promotion of HR necessarily requires the involvement of those States which ae
consdered to be HR violaors. Findly someone dressed that any vaue-oriented
codition of States would not be qudified to ded with the whole array of issues which
have internationd relevance (eg. trade, environment, peace and security have little to
do with democracy).

19 See “We the People: civil society, the United Nations and global governance — Report of the Panel of
Eminent Persons on United Nations-Civil Society Relations’, UN Doc. A/58/817
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In concluson, the importance of inter-sate cooperation through universa
multilatera inditutions, and notably the UN, was dressed as the only way for sovereign
Sates to regan efficiency and control over the issues that globdization has moved out
of their reach.

The US postion on the point was discussed by paticipants. The current US
Adminidration has often underlined that the proposed Community of Democracies is
not meant to subgtitute the UN but to supplement the UN action by advancing
proposals with the force of the legitimacy that comes with democratic Countries.

However the US commitment to multilaterdism through the UN is qudified by
the need to undertake some mgor changes in the policy of the Organization so as to
meet the challenges of the contemporary world. To start with, the UN should promote a
“trandformationad  diplomacy” focussed on building the inditutions and conditions
which are necessary for democracy and the rule of law to flourish. This is the reason of
the strong support that the US demonsirated for the establishment of a UN Democracy
Fund which will finance governments and NGOs engaged in projects of “civil society
building’®. Secondly, regiona organizations should be strengthened and empowered
with the capacity they need to ded autonomoudy with regiond threats. Findly,
communities of interests like the Community of Democracies should be encouraged for
the leading role they can play in orienting the policy of the UN and baancing the
disproportionate influence which undemocratic Countries have so far exerted in the
Organization.

In commenting on the US postion, a participant stressed that al the measures
proposed to strengthen the UN did not provide for an increased role of the organization
on the international scene but were in fact amed a empowering other entities (loca
government and civil society; regiond organizations, communities of interests). This
puts in question the red commitment of the Super Power towards the enhancement of
multilaterdism through the UN.

The unilateral alternative. The debate moved on to consider unilaterdism as a way to
provide globd governance. From the very beginning, the need for a pragmatic
goproach to multilateralism was invoked by a number of participants. Multilateralism
and unilaerdism are methods of transacting internationd busness, they ae not
religions. The supporters of multilaterdism should not rdy exclusvey on ideologica
and a priori judifications to further their cause but they should spesk the language of
power politics and nationa interest. As a paticipant pointed out, if the UN is
portrayed as a sort of “Gulliver scenario” for the US, in which the powerful giant is
tied down by endless samdl treads, it amply will not work. Like Gulliver, the US will
bresk the treads. The only way in which the US can be accommodated within the UN
sysem is the way it was accommodated in 1945, that is by convincing it that its
interests can be better served by what is done in the UN.

The Darfur criss is a good example of how a pragmatic approach can prove
useful to multilateralism. In that case the need to react to a tremendoudy serious
dtuation led the United States to accept the deferra of the Dafur case to the
International  Crimind  Court irrespective of the srong oppogtion that they had until
then expressed to any formal endorsement of the jurisdiction of the Court.

20 5ee“2005 World Summit Outcome”, UN Doc. A/60/L.1 of 20 September 2005, para. 136
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The trade off of unilateralism: the Irag case. A pragmatic gpproach to
multilateralism does not exclude a priori the recourse to unilaterd action but requires
that the consequences of the unilatera behaviour are carefully taken into consideration
when assessing the best way to pursue nationd interest.

A participant questioned whether such an approach was followed in the case of
the Irag war. The decison of the Bush Adminigration to ignore the oppostion of the
UNSC had and is dill having a rdevant impact firs and foremost on American nationa
interests, American domestic society and indeed on the qudity of American
democracy.

The spesker pointed out that the system of dliances and internationd
indtitutions, which the US contributed to build up, represents in many respects an
organic pat of the American conditutiona sysem. When during the Second World
War and the Cold War the system of checks and baances provided for in the American
Condtitution was eroded by the natura accumulation of powers in the executive, the set
of US internationd engagements represented an important form of externd control.
This is not to say that the US has aways deferred to internationd inditutions but that in
no case has it shown the current ideologicd commitment to ignore their role. In the
case of the lrag war, the US adminidration supported the view that, as a matter of
principle, the UN was illegitimate and had no right to pass a judgment on what
America was doing. This approach contributed in loosening the redraints on the
executive power and, in concluson, in opening the door to abuses. As a commentator
has observed, in the past few years the United States has gone from being a Country
that officialy does not abuse prisonersin its custody to one that officidly does.

More generdly, another participant pointed out that there is a swinging 30% of
American public opinion that views militay force used oversees as legitimate if
endorsed by the UN, maybe by other multilateral bodies. Even in the run up to the Irag
War, the poll showed that if the UNSC had endorsed the war, than the public support
for the military intervention would have been close to 90% as opposed to the 55 — 60%
support which was actualy registered. Thus the unilateral choice seems a coglly one,
even from the point of view of interna politics.

An easy objection to this line of reasoning is amply that the world has become
too dangerous. It would be naive to accept multilatera restrant or to dwel on
democrdtic niceties when facing an unredtrained terroris enemy with a genocidd
ideology who has been actively seeking nucler and chemica wegpons to kill on a
mass scde. Even if we were to admit that that this was the case of Irag in 2003, it is
difficult to maintain that the war was the only effective solution to the Iragi threats and
in paticular that it was more effective than the UN ingpection processes would have
been. The US is now in a quagmire; the war is having damaging consegquences on thar
internationa reputation, on their soft and hard power and in short on the posshility to
pursue effectively ther internationa gods.

Thus, the spesker maintained that even from a redist perspective, it would have
been better for the US to have deferred to the UN on Irag. The speaker supported the
view that in the case a hand a mix of an exceptiona US military pressure within the
framework of multilaterd redtraints in the UNSC could have worked. There were
inspectors in Irag who were accepted by the Iragi regime only because US troops were
massing at the Iragi borders. Clearly some degree of unilaterd impulse — we could call
it leadership — was hdpful. But if the US default postion had then been to defer to the
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UNSC, those ingpectors could have discovered what we have now discovered a a
much higher cod.

Unilateralism as a way to enhance the multilateral system. The remarks on the role
of US unilaterd action in providing impulse to internationd inditutions in the early
phases of the Irag case led the conference to reflect on the complex relationship
between unilaerdism and multilaterdism. It was undelined that under specific
cdrcumgances unilaerdiam can enhance the functioning of the multilaerd sysem
rather than jeopardizing it.

To dat with, unilaterd initigtives may prove useful to overcome the deadlocks
of multilaterd inditutions. For indance, the US decison to unilaedly define as
“genocide’” what was happening in Dafur had the effect of shifting the focus from the
endless legdidtic debate over the definition of Sudanese conduct to the measures which
could be taken at the internationd level to promote peace and security in the region. Of
course, the gtuation was findly deferred by the UNSC to the Internationd Crimind
Court: the case of Dafur is therefore a good example of how unilaterdism and
multilateradisn can be ussfully combined in promoting a superior interest of the
internationa community.

Secondly, some speskers underlined that unilateral behaviour is a mgor factor
of change of the internationd legd order. Many reforms of internationd law, even
radica reforms, had occurred by way of unilaterd action. Unilaterd behaviour in the
form of breach of an exiding rule of internationa law may represent the first step in the
process which leads to the establishment of a new norm. From a politica perspective, it
may be used to set the agenda of reform of amultilaterd ingtitution.

The problem however is to define the conditions under which unilateralism may
be an effective and legitimaie policy for improving multilaerdian. A paticipant
referred to the creation of the WTO as a success sory to be taken as an example. He
recdled that the dissatisfaction with the power-oriented GATT mechaniam of dispute
stlement led the United States to introduce an interna  procedure administered by
independent adminigtration Courts to assess the violation of internationa trade rules by
third countries (section 301 of the US Trade Act). The internationd response to this
unilateral threst was the establishment of the WTO and the reform of the exigting
mechanism of disoute settlement according to the principles of the rule of law. In short,
the participant underlined that it is possble to overcome unilateraism only through
multilatera rules which have more legitimacy. In the case & hand, more legitimecy was
provided by the edtablishment of a compulsory dispute settlement system with two
level of independent judgment.

Another paticipant dressed that for unilaterd action to make an important
contribution to the reform of the multilaterd system it is necessary that the acting State
(or States) acts in the framework of a coherent drategy leading to ingtitutiond reforms.
Unfortunately, this is not dways the case. For ingance in the case of Kosovo, NATO
Countries undertook unilateral action but failed to represent it as a part of a necessary
reform process amed a vindicating and achieving the UN principles in case of
pardyss of the UNSC; rather they stressed the specificity of the circumstances and —in
the aftemah of the intervention — resffirmed therr dlegiances to the exising
inditutions.

The paticipants concduded by saying that if the inditutions are not able to
reform themsdves, someone ese — namely the group of States the most committed to
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an dfective multilaerd sysdem — will do it. If we look a unilaedism in this
perspective, there is a lot of room for democracy and well-intended activisgts to bring
about true reform.

Concluson. The debate among the assembled participants led to the concluson that
the time has not yet come to think of aternatives to the UN. No matter how determined
and powerful, a angle State or group of squesky-clean States cannot face the threats
and chdlenges of a globad world done. Multilaterdism is mandated by the need for an
effective globd governance but dso — as a paticipant agued — by the (dill
rudimentary) system of checks and balances it provides againgt the abuses of nationd
executive powers.

For many, respect — and maybe with the exception of the fidd of globa
economic governance — the UN remains a viable and irreplacegble inditution. In this
regard, the firg and foremost achievement of the World Summit is precisdy the fact
that dl the members of the UN have restated the centra role of the Organizetion in
providing globa governance and have committed themsdves to drengthening its
effectiveness. In paticular the US has described the UN as “essentid” and reaffirmed
its commitment to continue to support the Organisation.

Of course reforms are necessary. And of course problems arise when it comes to
gather consensus on the merits of the proposds. The different sessons of the
symposium have shown how far we are from reeching a satisfactory agreement on a lot
of issues despite the urgency of the threats which have to be faced. Thus the success of
the amhbitious plan of reform outlined by the Outcome Document (inter alia reform of
the UNSC, egtablishment of a HR Council whose festures reman to be defined,
edablishment of a Peace-Buildng Commisson, implementation of the new
“respongibility to protect”, etc.) remains far from being granted.

However, the UN has dready proved to be an extremdy adaptable inditution.
The use made by the UNSC of Chepter VII of the Charter, the jurisorudence of the
Internationd Court of Justice on the vaue of the abstention of permanent members™,
the resolution “Uniting for Peace’ adopted by the Generd Assembly in 19507, are
clear examples of how the Organization is able to use its exising norméative resources
to respond to new circumstances in the absence of agreed reform. In such a case — as
we have seen — unilaterd action by individua member dates, or by a group of qudified
member dtaes, amed a furthering the basc vaues ensrined in the UN Charter may
play arole in advancing the judtifications for effective multilaterdism.

As a matter of concluson, we should not be too severe when pointing at the
falures of the UN and at its unredlized promises. As a paticipant wisdy pointed out
we should dways recdl that the UN Charter is not only a treaty but first and foremost a
project for perpetud peace that can be fulfilled only in the long term.

7. International Terrorism and Governamental Structures (Coordinated by the
UNICRI)

21 seelnternational Court of Justice, “Legal Consequences for States of the Continued Presence of South
Africain Namibia notwithstanding Security Council Resolution n°276(1970)” Advisory Opinion of 21
June 1971

22 See UN Doc. A/RES/377 (V) adopted on the 3rd of November 1950
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History, root causes and perspectives. A recurring sentiment expressed throughout
the course of the discusson was the need to make a clear andyss of the higtory of
today’s type of terrorism, to discern the diverse factors that have caused the
phenomenon to surface and spread throughout the globe and to understand the
divergent perspectives in dl globd quaters In sum, a mgority of participants
expressed the view that an understanding of these factors is indispensble to the
internationa  community’s process of formulating an effective response to internationa
terrorism.

The word terrorism was origindly invented in 1795, in connection with the
French revolutionaries who executed their enemies - and suppressed opposition - with
the guillotine. However, the concept of terrorism took greater hold during the 1870s in
Russa, when revolutionaries began to practice it. It was a means for wesker or smdler
forces, without the kind of funds or numbers at the disposa of larger countries, to wage
war - an eader option for those unable to fight an orthodox struggle. Today through the
globdisation of trade and communications the terrorism has become veritably
interngtiona in terms of potentid harm, loss of life and dedtruction of property. A
paticipant very cdealy made the digtinction between the ‘tacticd’ terrorism of the
I.RA., Hezbollah and ET.A. witnessed manly in the 1960's, 70's and 80's and the
new type of ‘drategic’ terrorism witnessed over the past ten years or so. This drategic
terrorism is being waged on a globa levd threastening internationd peace and the
security of dl nations. Thus, participants noted, in terms of a State's responshbility to
protect its citizens, the effort agangt terrorism needs to be coordinated and
internationaly orientated.

Participants pointed out that extremist terrorist groups like Al-Qaeda have an
ideology loaded with religious overtones and a dtated cosmic objective of forming a
world-governing Idamic Cdiphate, however materid (socid, political, economic)
factors creste the conditions that spawn potentid supporters of extremism. The
collgpse of the Soviet Union and globdisation has led to a highly competitive
integrated globa economy, some of the dde effects of which are increasng globa
economic inequdity (the proportions of which were described in the 2003 UN Human
Development Programme Report as “grotesque’) and the wide margindisation of many
people around the world?® It was noted on a number of occasions throughout the
discusson that margindisation, poverty and a lack of hope for the future are some of
the root causes behind the extremiam and the terrorism we are witnessing today. It was
dated by a number of discusson members that without a preventive gpproach that deals
with the culture of extremism and xenophobia, without effectively engaging in socid,
political and economic issues, internationa terrorism will continue.

The reasons behind, and the consequences of, the linkage made in the West
between Idam and internationd terrorism were andysed. Al-Qaeda welcomes this
linkage as it feeds into an “Idam versus the West” dichotomy. Participants noted that
with this in mind, Al-Qaeda and other extremist terrorit groups have continudly
attempted to raly margindized Mudims to their radical agenda by playing off politica
tensons that exist between the Mudim world and the West over long-standing political
debates such as Pdegtine and Isragl or more recent issues like the war in Irag. Though
extremist terrorist groups have been unsuccessful in ther am of ‘risng up Mudim
mases againg Wedern States and their dlies, many in the Mudim world fed that the

23 www.undp.org/hdr2003
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mgority of dtizens in Western countries continue to link internationd terrorism with
Idam indead of explicitly making the digtinction between extremist groups and the vast
magority of peaceful Idamic peoples. The observation was made that such a linkage is
counterproductive and prevents an open and coordinated Idamic-Western response to
the common threat of internationd terrorism. Furthermore it was noted that this linkage
is perceved by many Mudims in Europe to be the man cause of a rise in prgudice
agang them since the inception of the “war on terror”. Some members returned to the
point that a legitimacy deficit before and since the Iraq invason of 2003, violations of
Iragis HR in prisons there, reports of smilar violations in Afghanigan, in Camp X-Ray
in Guantanamo, reports in the world media of the US policy of extraordinary rendition
to countries violating human rights in the name of the “war on teror’, feed into
internationd terrorism.

The discussion noted the very red need for cooperation between Mudim and
Wegern nations with respect to taking a preventive approach toward the roots of
terrorism. In Arab countries it was stated that there needs to be more political, socid
and economic programmes implemented to combat extremism and the causes of
terorism dong with the necessry implementation of security measures. Some
members made the point that access to nationd democratic political forums reduces
margindization and its associated negetive tendencies toward extremism and violence
However, in the case of paliticisation of terrorit extremist groups, a number of
participants expressed thelr pessmiam regarding the probability in the near future of
such groups adopting a politicd wing dgndling a willingness to engage paliticaly
(like Hezbollah, the I.RA. or ET.A.). Even if they did adopt any such political wing,
this should only be accepted as an act of trandtion some commentators noted. The
amed eement would have to disgppear. The I.R.A trangtion into politics has seen its
infradructure trandformed to serve as the hub of a crimind organisaion, dbeit
locdised. In the case of internationa ‘drategic’ terroridts, it is not just the eimination
of these groups but dismantling their infrastructure that are key security objectives.

The view was expressed that today’'s type of terrorism has internationa
parameters and yet the international response thus far has been characterised by a lack
of multilateraism. One expert remarked tha purdy from an economic point of view,
thus far the “war on terror” does not seem be cost effective and that, because of a
reluctance to look serioudy at the causes of terrorism, precious time has been logt in the
long-term am of eradicating internationd terrorism and support for it.

The lack of a definition of “terrorism”. French, Czech and Polish Resstance
movements during World War Il - dl of which were backed by Britain's Specid
Operations Executive - were dubbed ‘terrorists by the Germans, because of ther
activities - ambushing, dedroying bridges and ralway tracks and killing German
officids. This raises one of the problems of how to define terrorism. To the Germans,
these acts were experienced as 'terrorism’, but to the British, and to those carrying out
the acts, they were judtifiable tactics of war. Since then acts that some countries
experience as terrorism are not consdered terrorism by the groups responsible for
them.

It was noted repeatedly that a prerequisite to providing a legd framework for
prosecuting terrorist acts is a common definition of terrorism.  An internaiondly
accepted  definition of terrorism is urgently needed. It is a complicated issue that
presents red politicd chdlenges but the absence of such a definition has had an
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undermining effect on internationd efforts to tackle this threat to humanity. Since
2001, the UNSC has adopted genera legidative measures againgt terrorism — with
serious legal consequences — without defining it, giving rise to assartions of universd
jurisdiction over terrorisn.?* A nonbinding UNSC definition of late 2004%° fals to
remedy the serious difficulties caused by the lack of an operative definition in UNSC
practice. Some issues regarding such a definition are recognition of the right to sdf-
determination (including armed druggle), the role of amed forces and legitimae
druggle againgt foreign occupation. There was generd agreement between discussion
members that the delay in producing an internationdly acceptable definition of
terrorism is due more to politicd causes and was more of a politica problem rather
than aresult of technica legal issues between States.

More than one member made the point that there seems to be a red reluctance
by some States to define violence for politica reasons. The falure of States to agree on
the definition of terrorism is a symptom of such reluctance, one member pointed out. A
cdl was made by a few participants for the convocation of a UN conference to ded
with the current politicadl dday in defining internationa terrorism. It was accepted by
the mgority of those involved in the discusson that a subjective imagination is hdpful
when trying to underdand the causes of terrorism but there is a danger of this
ubjective imagnation muddying the waters when it comes to defining internationd
terrorism. Certainly there is a need to be honest about history but there is also a need to
be objective about the crime of terrorism. Some members highlighted the point that the
most important part of the negotiation of a Comprehensve Convention on Terrorism is
the question of a definition. It was clearly expressed by dl tha any definition of
terrorism, in order to be credible and legdly effective in international law, had to be
agreed upon within the framework of the UN, despite the fallure of member countries
to do so thusfar.

Approaches to combating terrorism and the role of regional organisations.
Terrorism does not happen in a vacuum, but rather occurs for reasons of economic
degradation, as well as socid and political dienation. Many participants stressed the
importance of a preventive approach to tackling internationd terrorism. The 7" of duly
2005 in London bombings beg many profound questions over and above security
breaches on the London Bus or Underground. The fact that second generation British
citizens, fully integrated into society, chose to explode themselves a rush hour, in order
to inflicc maximum casudties among their fdlow dtizens, is Sgnificant and worrying.
Thisterrorist crime, therefore, deserves seriousintellectuad scrutiny.

In order to formulate an effective long-term response to today’s internationa
(suicide) terrorism we need to fully understand the phenomenon, its root causes and the
reasons that motivate young people to support such violence and extremism. The need
to define terrorism as a crime and avoid udng imprecise labes such as “ldamic
terrorist” or saisfy oursdves with expressons like 'one man's terrorit is another's
freedom fighter' was expressed as an important step in forming an effective long-term

24 On September 28, 2001, the UNSC unanimously adopted resolution 1373 under Chapter V11 of the UN
Charter. This resolution established a body of legally binding obligations on all UN member States. It
defined the common core of the new international campaign to deal with international terrorists, their
organi zations, and those who support them, but problematically in the absence of a specific definition of
the crime of terrorism.

25 UNSCR 1540. Adopted at 4956 meeting, 28 April 2004.
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goproach to combating a crime that indiscriminately threastens al people. Of course
States and the international community as a whole need to fight terroriam; aitacks like
those that occurred in London cannot be tolerated, but security measures done cannot
contain terrorism - a comprehensve drategy deding with the causes tha feed into
extremism is the key to solving the problem in the long-term.

Terrorism is transnaiond because it cannot be satisfactorily addressed by any
Sae acting done. The admission that counter-terrorism policy requires the cooperation
of other States is a reflection of the changing nature of terrorism itsdf as wel as the
consequences of globdisaion. Yet governments continue to vigoroudy defend areas of
sovereignty that are disgppearing. In areass like globd finance, globd competition,
technologicd innovation (including the absence of globd regulation of the Internet,
gendtic engineering, food safety etc.), illict trafficking of CBRN (chemicd, biologicd,
radiologica, nuclear) wegpons and materids, the threst of high-tech internationa
terrorism and the use of weagpons of mass dedruction, climate change, ec. the
sovereignty of nationd governments done cannot ded with the plethora of red and
hypothetica challenges.

It was generdly agreed that the UN, with its globa membership, is the ided
fooum and that the UN Charter provides the most legitimate framework for the
international  community to formulate a collective counter-terrorist policy. However,
some made the point that State reluctance to sacrifice jedoudy guarded eements of
sovereignty to the UN dructure precludes full cooperation of Sates in fighting
terrorism on any comprehensve multilateral bass. According to many members this
unwillingness of States to fully cooperate remains the main obstacle to the formulation
of a coherent, normative and operationd international response to internationd
terrorism at the United Nations.

Due to the shortcomings of the international community it was indicated that a
course of future action regarding security might be more effectively undertaken a a
regiond level. The point was made by many participants that closer atention should be
pad to the posshiliies of an increesng role for regiond organizaions in the fight
againd internationd terrorism.

Many paticipants emphaszed the point that regiond organisstions may offer
States a more attractive and effective operational forum than the United Nations owing
to the fact that the issues discussed in such organisations are “closer to home” and more
States have more of a say in the decison-making process of these organisations. There
now exis many forms of inditutiondised regiond cooperdion and organization
dructures in Europe, the Americas, Ada, Africa, and the Pecific, some of which are
supposed to interact with the UN in one way or another, as envisaged in Article 52 of
the Chater. Some participants dated that national governments are naturdly more
inclined to these organisaions. Thus, for example, because legidaion providing for
greater information sharing between Member States within a regiond organisation like
the EU, Commonwedlth of Independent States (CIS), Organization of American States
(OAS), Organization of African Union (OAU) or the Association of South East Asan
Nations (ASEAN) would have more regionspecific interests and more regondly-
based input involved in the drafting process, it would be likely to meet less nationd
resstance, speeding up the process of adopting important new counter-terrorist
legidation, thereby saving time and perhaps lives.

Paticipants widey agreed that building a politicd consensus toward an
internationdly acceptable common definition of terrorism may be easer to initiate in a
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regiona context. Following the September 11, 2001 attacks on the United States, the
European Council concluded a an extraordinary meeting on 21 September 2001 that a
European definition of terrorism was necessty. The European Jugice and Home
Affars Council medting hdd in Brussas on 6-7 December, 2001, reached a politica
agreement on a definition that was formally adopted by the European Council on 13
June, 2002. Though this definition was a politicad tool - leaving as it did sufficent
diplomatic room for disagreements - it has come to form the bads of a ‘solidarity
clausg in the European Conditution. According to this clause the EU and Member
States shdl act jointly in a %oirit of solidarity in the case of a Member State being the
subject of a terrorist attack.“® The UNSC has encouraged States to unilateraly define
terorism in naiond laws, while permitting wide and divergent definitions. In the
absence of an internationaly agreed definition on terrorism, regiona cooperation such
as this should be utilized as an interim model for other regiond organizations to find
regiond consensus until internationa consensus on the matter is settled.

Regiond organizations offer a forum where States can forge a common counter-
terrorist policy and produce an operative definition of terorism in a multilaera
amosphere, thereby increasing levels of support and legitimacy. Obvioudy a UN
Convention on Terrorism that includes a definition is the ided but a present in the
absence of such a definition experts asserted that a regiona-based approach is most
advisable. One expert commented that the UN needed to be more of a normative body
and less of an operdiond one suggesting that regiona organizations could ‘manage
the terrorism threat in their areas of interest under the overal normative guidance of the
UNSC.

Current lack of cooperative legidative instruments and tools. Stepped up
intelligence  sharing, improved lega conventions and increesed law  enforcement
cooperation between States were issues that were returned to throughout the course of
the discusson. Many paticipants questioned whether the exiging inter State
cooperdive legad indruments are adequate to fight globa terrorism. The genera view
taken by those present was that the exiding legd conventions and instruments
pertaining to cooperative tools between States necessary to effectively fight terrorism
remain insufficient.

Though we have seen great increases in the levels of inteligence sharing and
law enforcement cooperation within the EU over the past four years, Members of the
EU have dgnificant naiond legd redrants on their adility to share information.
Different levels of optimiam and pessmism about the prospects for ‘red’ inteligence
sharing were expressed. It was noted by some experts that even among dlies, jedousy
perdsts and States are reluctant to share vitd intdligence. Less pessmigtic participants
noted the surge in sharing of information between States since 11 September 2001 as
highly sgnificant. Notwithganding this however, some made the point that inditutiona
(UN) meetings will not produce a solution to solve the problem of State reluctance in
the area of dharing information/intelligence even though it was recognized by dl
participants that lav enforcement cooperation and sharing of inteligence are key to
fighting internationd terroriam

The issue of safeguarding HR while introducing necessry anti-terrorist
legidation was raised. By not upholding fundamentd HR, anti-terrorism legidation can

26 Chapter 11, Title V (“ Specific provisions relating to the common security and foreign policy”), Article
1-43 and 1-41 of The Treaty establishing a Constitution for Europe, signed in Rome 29 October 2004.
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sometimes lower the dandard of the rule of law - the cornerstone of democratic
societies and inditutions — and can downgrade individual freedoms, those freedoms
that States are fighting internationd terrorism to protect. The point was expressed that
the fight againg terrorism is not only reevant with regards to human life and property.
HR principles and international HR norms need to be upheld.

There have been podtive outcomes in cetan aeas of new anti-terrorism
legidation however. In the area of financing terrorism there have been important
successes. The legal measures that have been geated to ded with the financid support
of terorist activities are dso agpplicable to other areas of international crime such as
transnationa organized crime.

The observation and rdevance of the internal and externd linkage of aspects of
security was expressed by a number of experts. The fight againgt terrorism and
organized crime is a the heat of mantaning internationa peace and security both
outsgde and indde the EU. Promating the rule of law externdly is essentid to reinforce
the area of freedom, Sability, security and judtice interndly. The discusson closed with
the point being made that increased cooperation between independent and efficient
judiciaries and effective police forces functioning in patnership with ther regiond
colleagues are vitd to ensure terrorist and crimina suspects are not beyond the rule of
law.
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