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THE EUROPEAN NEIGHBOURHOOD POLICY: RESPONDING TO THE
EU'SPOST-ENLARGEMENT CHALLENGES?

Nathalie Tocci

Finding new ways to engage the southern and eastern neighbourhoods has become one
of the mgor chalenges facing the Union today. The chdlenge derives from the wish to
capitdise on the EU's mogst evident foreign policy success - enlargement and the
process democratic transformation and economic reform that came with it.! The EU dso
wishes to prevent the excluson effects that could emerge from new dividing lines in
Europe. If badly managed, these could deprive countries further to the south and to the
ead, dl of the peace, dtability and prosperity dividends of European integration. Findly
EU actors increasingly appreciate the globa nature of the threats facing Europe today,
which cannot be adequatdly tackled through insulation. Hence, the need to find
dternative ways of incluson, by separating the concept of the ‘EU’ from that of
‘Europe’ a large.?

The need to face this chdlenge has been made explicit both in the EU Conditutiond
Treaty and in the December 2003 Security Strategy. Article 1-56 of the Condtitutiond
Treaty reads ‘the Union shdl develop a specid rdationship with neighbouring States,
aming to edablish an area of prosperity and good neighbourliness, founded on the
vaues of the Union and characterised by close and peaceful reations based on
cooperation’. In its Security Strategy, the EU has declared that its objective would be to
‘promote a ring of well-governed countries to the East of the EU and on the borders of
the Mediterranean with whom we can enjoy close and cooperative reations.>
Pinpointing the neighbourhood as a priority area is the natura consequence of EU
proximity. Proximity entals that much of the indability, conflict, date falure,
represson and violence that besiege these regions could have negative spill-over effects
into the Union. Hence, it is in the EU’s interests to contribute to their democratic, ule-
bound and peaceful transformation. Focussng on the neighbourhood aso has a wider
rationde. Globa thrests such as wegpons of mass dedtruction, terrorism and the illegd
trafficking of drugs and people have been identified as ather semming from or
trangting through these countries.

In March 2003, the European Commisson published its firgt officid proposds for a
Wider Europe Neighbourhood Policy.* One year later, upon request of the Council, the
Commisson further revised its idess, giving birth to the European Neighbourhood

! See the joint letter by Chris Patten and Javier Solana (2002), ‘Wider Europe’ on 7 August 2002, on
WwWw.cec.eu.int

2 Judy Batt, Dov Lynch, Antonio Missiroli, Martin Ortega and Dimitrios Triantaphyllou (2003), ‘ Partners
and Neighbours: a CFSP for aWider Europe’, Chaillot Papers, No.64, September 2003, EUISS, Paris.

3 European Council (2003), A Secure Europe in a Better World. European Security Strategy, Brussels, 12
December 2003, http://ue.eu.int/pressdata/EN/reports/ 78367.pdf

4 Commission of the EC (2003), Wider Europe- Neighbourhood: A New Framework for Relations with
our Eastern and Southern Neighbours, (COM(2003) 104 final)
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Policy (ENP).> The European Security Strategy and the Neighbourhood Policy, having
been developed concurrently, seem intended to neatly dovetall each other. While the
former provides the generd objectives based on an assessment of the EU’s interests, the
latter provides the strategy and the means to address them.

Indeed, the ENP could provide an important part of the answer to chalenges facing the
enlarged EU. In a pogt-enlargement context, the question of the fina borders of the
Union has become a key drategic issue on the agenda. It has become increasingly clear
that despite the success of enlargement, the EU cannot indefinitely rely on the same
ingrument as a means to pogtively induce transformation beyond its borders. Doing S0
would end up making the Union unable to provide the very benefits that have inspired
its neighbours to join it® Future enlargements are likely to see the entry of Bulgaria,
Romania, Turkey and the Western Bakan countries. However, the Union's redions
with the remaning pod-Soviet dates (Ukraine, Moldova, Bearus, Georgia, Armenia
and Azebajan and Russa itsdf) as well as with the entire southern Mediterranean
basn and the Middle East may require dterndive policy insruments. Hence the
chalenge, undertaken by the ENP, of seeki ng new ways and means to act beyond the
traditional accession/non-accesson dichotomy.” Can and if so how can the EU operate a
successful neighbourhood policy without the ultimate prospect of membership?

This paper provides an assessment of the ENP, its promises and its potentia pitfals.
While gppreciating the potentia value of the initistive and in view of this very vaue, it
rases severad questions, concluding on a somber note. The current policy as it is being
developed on paper, does not appear to draw sufficiently from the lessons of past and
present externa policies, particularly when it comes to the Union's contractud ties with
third states. As such, it may well emulate the structural and practica defects inherent in
the EU's past experiences, without meeting the heightened expectaions it has been
generaing within its neighbourhood.

The Promise: Exporting Peace, Stability and Prosperity to the Neighbour hood

If followed through, the ENP is evertudly intended to give rise to a whole set of new
bilaterd contracts the European Neighbourhood Agreements. The ENP thus follows the
wdl-trodden path in EU foreign policy, i.e, that of conducting externd reations
through different forms of contractual ties. These agreements foresee varying degrees of
economic, socid and legd integration into the EU, ranging from the accesson process
itsdlf to weaker forms of association and partnership.

Other than degrees of integration per se, this form of EU foreign policy is intended to
foster long-run dructurd change in the economic, politica, legd and inditutiond

° Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 final)

® William Wallace (2003), Looking after the Neighbourhood: Responsibilities for EU-25, Policy Paper
No.4, July 2003, www.notre-europe.asso.fr

" Dov Lynch (2004), The European Neighbourhood Policy, Paper Presented at the Workshop “ENP:
Concepts and Instruments’, Prague, June 2004.
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spheres both within and between third states® The ENP Strategy document mentions
these gods explicitly. These indude supporting regional cooperation, good neighbourly
relations and conflict resolution; srengthening democracy, the rule of law, civil society,
and the respect of internationd law, human rights and fundamenta freedoms and
fighting corruption, organised crime, terrorism and wegpons proliferation. In  other
words, the ENP, like other EU externd policies, ams both to establish closer relations
with third dates as an end in itsef, and as a means to contribute to structurd change
within and between these countries. By doing so, the ENP document darifies that its
objectives are in line with the gods of the EU Security Strategy.

In principle the ENP dso has a clear geographicd scope and logic. The Policy is
intended for dl the neighbouring countries that have been excluded from current and
expected future rounds of EU enlargement, i.e, for al the neighbours of the enlarged
EU. As such, Bulgaria, Romania and Turkey, currently in the accesson process, have
been excluded. Also excluded are the five Western Balkan countries, currently in the
Stabilisation and Association Process, which dnce the June 2003 Thessdoniki
European Council, is expected to evolve into the full accession process.

Formdly included in the ENP are Moldova and the Ukraine and dl the countries of the
Euro-Mediterranean Partnership, gpart from the two new member dates (Mdta and
Cyprus) and candidate Turkey. The ENP is dso on offer to Russa, if Moscow wishes to
accept it, to Belarus, if progress is made towards democratisation, and to Libya, as the
EU embargo is lifted and Libya enters the Barcelona Process. In March 2004 in the light
of the ‘rose revolution’ in Georgia, the Commisson aso proposed to include the three
South Caucasus countries (Georgia, Armenia and Azerbajan). The South Caucasus
were included in the ENP in June 2004.° This leaves only Iraq and Iran, two of the
neighbours of candidate Turkey. Commisson officids explain that Iran and Iraq have
been excluded because Turkey's membership is expected in the long-term (in its
October 2004 recommendation, the Commisson dated that Turkey's entry could only
be expected after 2014). Furthermore, Turkey’s accesson would be preceded by a
thorough reconsideration of the EU’s externa borders and border policy.°

The ENP is not intended to supersede the bilaterd and multilaterd ties that the Union
currently enjoys with its neighbours. Its rationde is rather to provide vaue added to the
exiding panorama of relations by contributing new instruments and potential  benefits to
the neighbouring states. These could ultimaedy be enswrined in new contractud
arangements, of sgnificant symbolic as wel as subgantive vaue. All this could in turn
facilitate the Union's quest to meet its objectives in these regions. It could dso
contribute towards meeting the ams dready set out in multi-lateral forums such as the
Barcdona Process. Indeed, lessons from the first Stability Pact for Centra and Eagtern
Europe, as wdl as from the second Stability Pact for the Western Bakans, teach that the
EU is mogt successful in promoting sub-regional  cooperation once it commits itsdf to
enhanced bilaterd relations with third countries.

8 Stephan Keukeleire (2000), ‘The EU as a Diplomatic Actor’, University of Leicester, Discussion Paper
No.71.

® General Affairs Council (2004), Press Release, Meeting of the 14 June 2004, Brussels.

10 private interview, Brussels, October 2004.
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The new ingruments and benefits of the ENP have been summarised by Commission
officids as ‘dl but membership’ or ‘sharing everything but inditutions. In other words,
the Union would offer extremely degp forms of integration, but it would not offer
membership itsdf and thus voting rights and representation in EU indtitutions. 1deas of
this kind have been developing within the Commission since the 1999 Kosovo war, and
have been defined by Commission President Prodi, asforms of ‘virtud membership’.

The thinking behind the ENP both conceptudises the gains on offer as ‘membership-
minus, and foresees a policy process that emulates the method of forma accesson.
While common rules would guide the EU’s relaions with dl neighbours, the gpproach
would be hilaterd, and based on the neighbours specific capability and willingness to
move forwards. In the process of working towards European Neghbourhood
Agreements, dl neighbours would have an Action Plan with the EU. The Action Plans
would include a sdection of the different instruments and benefits on offer in the ENP.
The Plans would dso date the method and requirements necessary to achieve specific
degrees of EU integration.

By far the most gppetisng carots avalable in the ENP are trade liberdisation and
measures preparing countries to join the EU internd market. The Action Plans would
dso incdude renforced politicd didogue, paticipation in EU programmes, visa
facllitation, and cooperation in infrastructure, energy, information, environment,
research and socid policy. The ENP is dso expected to include a European
Neighbourhood and Partnership Insrument (ENPI). This financd indrument is
intended to become operationd by 2007 and supplement exising MEDA (for the
Mediterranean partners) and TACIS (for the post-Soviet states) funding. The ENM
would asss harmonisation with the EU acquis and support cross-border cooperation
between the enlarged EU and its new and old neighbours. The Instrument would
promote sustainable development, border security and people-to-people contact. The
assistance proposed by the Commission for 2007-2013, if gpproved by the Council and
Parliament, could aso represent an important step forward compared to present levels
of funding. It is expected that while in 2007 the ENPl would amount to the sum of
TACIS plus MEDA combined, by 2013 it would have risen progressvely to reach
double that amount.**

The Action Plans would include dso jointly agreed requirements that would facilitate
the neighbouring countries recelpt of these benefits These would cover politicd,
socid, economic, legd, inditutiond and adminidrative reform  priorities.  These
priorities would be darified and discussed through reinforced politicd didogue. They
would dso include the commitment by the neighbours to effective action to combat
crime and illegd migration.

Following the publication of the Strategy Papers and the Country Reports for al ENP
countries in March 2004, the Commission, together with the neighbours, has progressed
towards the publication of the Action Plans. The firg findised Action Plan has been that
for Moldova. Action Plans for Isadl, Jordan, Morocco, the Pdedtinian Authority,
Tunisa and Ukraine are expected to be concluded by the end of 2004. The next batch

1 Michael Emerson (2004), Beyond EU-25: Europe’s Existential Dilemma. Paper Presented at the
Conference of the Calouste Gulbenkian Foundation, Lisboa, 26-27 October 2004.
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will include countries that are due to ratify thar exiding associdion agreements, i.e,
Egypt and Lebanon, aswell as the three South Caucasus countries.

The Pitfalls: A Deeper Look at the ENP

The following sections dissect the various aspects of the ENP: its incentives, its offered
benefits and cogts, and its possble pitfals. In doing so, the remainder of this paper
rases questions and provides a criticd assessment of the initiative, drawing from the
lessons of previous EU externd policies towards accesson and neighbouring countries
and regions.

Conditionality or Partnership?

Drawing from the lessons of enlargement, the ENP aims to support long-term domestic
reform, regionad cooperation and peace-building in its proximity, by providing new
incentives to its neighbours. Underlying the language of incentives is the logic of
conditiondlity, i.e., a strategy whereby areward is granted or withheld depending on the
fuffilment or non-fulfilment of an atached condition.*? Yet when it came to the ENP,
the Union was faced with a dilemma

Imposing conditiondity within the accesson process was naurd  enough.
Conditiondity, despite its limits and its highly intrusve naure, had been a pivotd
eement in the successful transformation of the eastern European countries®® It was the
necessary and accepted meens to fulfil the god of full accesson.’* Reforms induced
through conditiondity were in the EU’s interests. They were in the perceived interests
of the candidates themsdlves only provided they shared the same vadues and causd
beliefs as those prevaent in the Union.® But irrespective of whether this was the case
during the accesson process, candidates were destined to join that very Union. If the
reforms were in the EU’s interests, they would aso become in the candidaies own
interests, in view of their future entry. Furthermore, given their desre to enter the EU, it
was understandable enough to be required to follow dl of its genera principles and
minute rules and procedures. The process dso retaned an dement of democratic
legitimacy. The hard choices made by domedtic dites within candidate sates would
ultimately need approva by the people in popular referenda Upon accesson, the new
members would be represented in the inditutions responsible for those very laws and
decisons which they themsdves were cdled upon to adopt unilateraly prior to
membership.

12 Karen Smith (1998), ‘The Use of Political Conditionality in the EU’s Relations with Third Countries:
How Effective? , European Foreign Affairs Review, Vol.3, pp.253-74.

13 Heather Grabbe (2001), ‘How does Europeanisation affect CEE governance? Conditionality, Diffusion
and Diversity’, Journal of European Public Policy, Vol.8, No.6, pp.1013-1031.

14 Judy Batt, Dov Lynch, Antonio Missiroli, Martin Ortega and Dimitrios Triantaphyllou (2003),
‘Partners and Neighbours; a CFSP for a Wider Europe’ Chaillot Papers, No.64, September 2003, EUISS,
Paris.

15 Marise Cremona (2004), The European Neighbourhood Policy: Legal and Institutional Issues, Paper
Presented at a Workshop on Democracy and Rule of Law Promotion organised by Stanford University, 4-
5 October 2004.
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In the case of ENP countries, hardly any of the above condderations apply. Reforms
induced or imposed by EU conditions would not have democratic accountability.
Nether would the people be caled upon to ratify the process given the absence of find
membership, nor would ther eected leaders be ultimady represented in EU
inditutions. Furthermore, paticularly in the politicad redm, many of the reforms tha
are cdled for by EU conditiondity are often viewed as exigentidly threstening to third
countries. This is not least because many do not share the same conception of nationa
security as that prevdent in most EU countries. Hence, why would third countries
implement reforms viewed as threstening to them, dbeit in the interests of EU dability,
when in any event they are destined to remain outside the Union?

Despite its specificities, the case of Turkey is paticularly indructive in this respect.
Over the 1990s, many of the reforms cdled upon by EU inditutions on human, cultura
and minority rights were viewed by many domestic actors in Turkey as too cosly and
threatening to enact for the ‘sake of’ the EU. For example, when the civil war between
the Turkish date and the separatis PKK was raging in the south-eadt, cdls for the
extenson of culturd rights in line with EU dandards largdy went unheard by
successve Turkish governments. It was only when Turkey’'s accesson process was
launched that Turkey dowly began to embark upon as a process of reform. While
underlying migrust of European attitudes and intentions has been dow to disappear,
Turkey’'s candidecy symbolicdly demonsrated a European readiness to contribute,
through inclusion, to Turkey’ s stability and security.*®

Aware of the limits of drict conditiondity agpplied beyond the accesson process, EU
rhetoric has emphassed other key principles in its externa reations, those of
interdependence, partnership and shared vaues. The discourse on partnership mantains
that the Union shares the same vdues as its patners, and as such it engages in
cooperative and mutudly beneficid relations with them.

Yet scratching benesth the surface, ideas about partnership and shared vaues are far
more nebulous. When it comes to the EU’'s rdations with neghbouring dates,
partnership and interdependence are rarely accurate descriptions of the dtate of affairs.
Forms of economic as well as palitical dependence and inequdity often characterise the
EU’'s rdations with severd neighbouring dates. In other words, the notions of
partnership and interdependence, rather than describing the EU’s relations with its
neighbours, seem to derive from an gppreciation tha drict forms of conditionaity
cannot or should not be applied to non-candidate countries.

The same lack of darity exiss when it comes to the notion of shared values. The idea of
shared vaues is mentioned in the EU Condtitutiond Treety. Article 111-193(1) dtates that
the Union would ‘seek to develop relaions and build partnerships with third countries
and internationd, regional and globd organisations which share (its) vaues. However,
the same Article adds that the EU’'s externd action would be ‘guided by, and designed
to advance in the wider world, the principles which have inspired its own cregtion,
development and enlargement’. As Cremona gptly points out, the Union is attempting to

16 See Nathalie Tocci (2004), ‘Europeanization in Turkey: Trigger or Anchor for Reform?, South East
European Politics and Society, forthcoming, Winter 2004.
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manage and reconcile two seemingly contradictory idess!’ If third countries aready
share the Union's values, what need would there be for the EU to attempt to promote
these very vaues within third countries?

These internd contradictions have hindered effective action. The ‘human rights clause,
included in al association agreements between the Community and the countries of the
Barcdlona Process, has been an clear example of this. The human rights clause contains
two components. The ‘essentid dements clause establishes the norms of the Universd
Declaration on Human Rights as essentid dements of the agreement. Within this firgt
cdause, no obligations are specified, hinting that the parties to the agreement dready
share and comply with these principles® The second component is the non-execution
cdause, cdling for ‘appropricte measures which ‘least disturb the functioning of the
agreement’, in the event of a materid breach of the essential dements®® In principle
the non-execution cdlause could judify the patid susgpenson of an agreement. But in
practice, no agreement, in whole or in part, has ever been suspended within the EMP.%°
In line with the notion of partnership and away from tha of conditiondity, the human
rights clause has been used as a judtificaion to raise human rights issues within politica
didogue. It has dso sarved to propose financid assstance to support political reform in
the partner countries®® The effectiveness of these instruments to foster democracy and
human rights within the southern Mediterranean countries has been wdl beow ther
potential .2

In its early dages, the ENP contained dements of a possble use of conditiondity. In
November 2002, the Council dated that: ‘the devdopment of rdations with the
countries concerned will, of course, depend on thar implementation of further reforms
and ther willingness to respect internationd commitments and common vaues on
democracy, the rule of law and human rights .23 In April 2003, the Council cdled for a
differentiated agpproach based on the bench-making and monitoring of the effective
fulfilment of reform prioriies®® The 2003 Wider Europe communication, explicitly
dated that : ‘in return for concrete progress demondrating shared values and effective
implementation of politicd, economic and inditutiond reforms, induding in digning

7 Marise Cremona (2004), The European Neighbourhood Policy: Legal and Institutional Issues, Paper
Presented at a Workshop on Democracy and Rule of Law Promotion organised by Stanford University, 4-
5 October 2004.

18 | orand Bartels (2004), A Legal Analysis of Human Rights Clauses in the EU’s Euro-Mediterranean
Association Agreements, Paper presented at the Robert Schuman Centre for Advanced Studies, Luncheon
Seminar, March 2004.

19 |n all association agreements, other than in those with Israel and Tunisia, grave violations of human
rights are considered a material breach of the agreement.

20" Barbara Brandter and Allan Rosas (1999), ‘Trade References and Human Rights', in Philip Alston
ged.), The EU and Human Rights, Oxford University Press, Oxford, pp.699-722.

! See Eibe Riedel and Martin Will (1999), ‘Human Rights Clauses in External Agreements of the EC’, in
Philip Alston (ed.), The EU and Human Rights, Oxford University Press, Oxford, pp.773-754 and
Commission of the EC (2003), Reinvigorating EU Actions on Human Rights and Democratisation with
Mediterranean Partners, COM(2003) 294, p.11; and Commission of the EC (2001), The EU’s Role in
Promoting Human Rights and Democratisation in Third Countries, COM(2001) 252, p.9.

%2 |ain Byrne and Charles Shamas (2002), ‘ The Human Rights Implications of the MEDA Programmes
Euro-Mediterranean Human Rights Network, Copenhagen.

23 General Affairs Council (2002), Presidency Conclusions, 18 November 2002, (my italics).

24 General Affairs Council (2003), Presidency Counclusions, 14 April 2003.
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legidation with the acquis, the EU’s neighbourhood should benefit from the prospect of
doser integration with the EU’.%°

However, by 2004, this gpproach had sgnificantly weakened. In its Strategy paper, the
Commisson continued to dae that the objective of the ENP would be that of
drengthening the commitment to democracy, human rights, the rule of law and good
neighbourly relations®®. It aso agued that the Action Plans would ‘take into account the
extent to which these vaues are effectivdy shared'?’ But the prevdent line of
reasoning tilted towards the notion of partnership. The explicit (and questionable)
premise of the ENP is the ‘mutua commitment to common vaues between the EU and
its neighbours in the fields of the good governance, the rule of law and the respect for
human and minority rights®® Although the Commission conceded that ‘the extent to
which neighbouring countries implement commitments in practice varies and there is
condderable scope for improvement’, it assumed that the neighbours indeed share, at
least in principle, the Union’s values?®

The ensuing method of the ENP followed this premise. The Action Plans have been
negotiated by the EU and the neighbours. Together, the two have defined a set of
priorities, whose fulfilment would bring the neighbours coser to the Union. These
priorities would build on the exiging reform ams identified by the neighbours. The
Commisson made its stance on conditiondity in the ENP clear: ‘the EU does not seek
to impose priorities or conditions on its partners...these will be defined by common
consent and will thus vary from country to country’ .3

This approach is laudable in many respects. It is both far less patronisng than drict
forms of conditiondity. It may dso be more redidic than one in which the Union
expects its turbulent neighbourhood to reach glittering standards of democracy and
human rights by dmply imposng conditions on it. Furthermore, this goproach could
yidd far more postive results than one whereby the Union imposes independent
conditions, with little domestic resonance within third countries, and thus little chance
of contributing to long-run substantive change there3*

However, as the practice from the Euro-Mediterranean Partnership teaches, vague
datements about shared politicd vaues without clear enforcement mechanisms could
amount to little more than a st of lofty ideds Without clear rules for how violations
could be punished and progressive change rewarded, the likely inaction of the EU

25 Commission of the EC (2003), Wider Europe- Neighbourhood: A New Framework for Relations with
our Eastern and Southern Neighbours, (COM(2003) 104 Final) (my itdics).

26 Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 find), p.13.

27 Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 find), p.3, (my itaics).

28 Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 find), p.3.

29 Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 find), p.12.

30 Commission of the EC (2004), Communication from the Commission to the Council European
Neighbourhood Policy Strategy Paper, (COM(2004) 373 find), p.8.

31 Gwen Sasse (2004), ‘EU Conditionality and Minority Rights in Central and Eastern Europe,
Conference Paper Nations and Minority Problemsin Europe, EUI, 6-7 May 2004.
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would a best result in a diplomatic forum whose language is far removed from redities
on the ground. At worse it could damage the Union’s credibility in these regions.

The benefits on offer and the costs of compliance

The decison on whether to engage in conditiondity or to emphasse exclusvely the
notion of partnership depends pivotdly on the benefits on offer and the codts of
compliance with ENP obligations. Only if the potentia gans reative to the costs are
percaved to be aufficently high, could the Union, if it so wishes, meaningfully attempt
to exert some form of influence on its neighbours through conditionality. %

The Commisson has been clear in dating that there are currently no membership
prospects for the neighbours. As put by Commissioner Verheugen: ‘let me be clear once
more that our Neighbourhood Policy is digtinct from enla%ement. It neither prepares for
enlargemert, nor rules it out a some future point...’” .>* The forthcoming ingtitutiond
set-up follows this logic. The ENP countries, while initidly being dedt with dso by
Enlagement Commissoner Verheugen, will be tranderred entirdy to DG Externd
Rddions. The Wesern Bakans indead, excluded from the ENP in view of ther
membership prospects, will be moved from DG Externd Redaions to DG Enlargement,
joining Turkey, Romania and Bulgaria there. By shifting the Western Bakans to DG
Enlargement while dlotting the neighbours to DG Externd Redations, the Commisson
hes effectively drawn (for the foreseeable future) the find frontiers of the EU. The
geographical scope of the ENP reinforces this point. By grouping together Moldova and
the Ukraine, with the southern Mediterranean countries that have no progpect of joining
the Union, the Union has sent out clear signal's concerning the end-point of the ENP.

When it comes to the Mediterranean, this is not necessarily a problem. Apart from the
1987 Moroccan application for membership and minority voices in Isad cdling for full
EU accesson, no southern Mediterranean country redigticaly aspires to enter the
Union. The same can be sad for Russa and Bdarus. For the time being, the South
Caucasus countries, while aspiring to membership in principle, are aware that time is
not ripe, and are content with their long-sought inclusion in the ENP.

However when it comes to Moldova and the Ukraine, denying outright the prospect of
membership, while having the benefit of lowering expectations there, acts in itsdf as a
maor disncentive. No matter how vauable the ENP insruments may be, to the extent
to which they are viewed as a second-class subdtitute to full membership, they are not
appreciated by the Neighbours. The same has been true in the past dso for Turkey.
Irrespective of the 1996 customs union and whatever form of specid partnership
Turkey-sceptics in Europe may offer, anything short of full accesson would not be
viewed as a dedrable dternative in Ankara. In other words, the carrots on offer may be
extremely gppetizing in theory. But some, smply do not eat carrots.

32 See F.Schimmelfennig, S.Engert and H.Knobel (2002), ‘Costs, Commitment and Compliance’, EUI
Working Paper Series, May 2002, Florence.

33 Commissioner Verheugen's speech at the Prime Ministerial Conference of the Vilinus and Visegread
Democracies, Bratidava, 19 March 2004, (SPEECH/04/141).
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In its early days, the architects of the neighbourhood policy seemed to appreciate the
importance of fudging the question of EU incluson versus excluson. In their joint letter
in August 2002, Commissoner Peaten and High Representative Solana argued againgt
‘dlosing any options for the more distant future’ 3* In his speech on 6 December 2002,
Commisson Presdent Prodi stated that the neighbourhood policy would not start with
the promise of membership but would not exclude eventud membership either.® The
mixed inditutiond-set up in 2002-2004, reinforced this point. The ENP was dedt with
by a Tak Force which responded directly to Enlargement Commissioner Verheugen,
but which was led by the Deputy Director Generd of DG Externd Reations. These
daements and facts, exemplifying typicd EU ‘condructive ambiguity’ may have been
to the detriment of clarity and trangparency vis-avis the neighbours. However, they had
the vaue of rasng the goped of the initiative to countries that ultimately aspire to
accesson.

But even in the case of neighbours with no intention to join the Union, the ENP may
face the limits deiving from insufficently valusble gains In the case of Bdarus
President Lukashenko does not appear interested in edtablishing closer ties with
Brussds His foreign policy remans firmly anchored to Russa on which Bdarus is
highly dependent. Given the gtatus quo, the Commission has opted to keegp Belarus on
hold, dating that while theoreticaly included, it could only participate in the ENP in
practice following a politicd and policy change in Minsk. In the case of Rusda
Moscow has dready made its underlying lack of interest in the ENP explicit. Rather
than negotiating an Action Plan with the Commisson tha would mention a whole array
of domegtic reform priorities, Moscow is happier to pursue the agenda outlined a the
2003 S Petersburg Summit (which included four spaces for cooperation covering cross-
border crime, terrorism, WMD and criss management/conflict prevention). At most
Russia seems willing to benefit from the future Neighbourhood Instrument .

In the case of dl other countries, the Commisson has set out a long lig of potentid
benefits on offer. It has dso explained that each individud Action Plan would carefully
sdect the precise mix of instruments to be deployed in each neighbour. In principle this
could be an important addition to strictly multi-laterd initiatives®® Rether than a crude
one-sze-fitsdl approach, each Action Plan would include the preciss mix that would
be most vauable to each neighbour.

Yet severd questions arise when delving deeper behind these promises. Some countries
dready enjoy many of the benefits on offer in the ENP. Israd for example, through its
current association agreement, dready enjoys visafree access to the EU and trade
liberdisation in indugtrid and most agricultura products, it participates EU research
programmes and since June 2004 it has been included in Gdlileo, the EU's satellite and
radio navigation programme. As discussed below, the Draft Action Plan with lsad
foresees a long liss of measures to drength and deepen the reationship further.

34 See the joint letter by Chris Patten and Javier Solana (2002), ‘Wider Europe’, on 7 August 2002, on
www.cec.eu.int

35 Quoted in William Wallace (2003), Looking after the Neighbourhood: Responsibilities for EU-25,
Policy Papers No.4, July 2003, www.notre-europe.asso.fr

36 See the joint letter by Chris Patten and Javier Solana (2002), ‘Wider Europe’, on 7 August 2002, on
www.cec.eu.int
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However, it remans doubtful whether, in the light of the exiging highly integrated
relationship, the additiond benefits on offer would be sufficiently vauable for the EU
to gain sgnificantly more palitica influence on the country.

Other countries of the south and the south-east would vaue highly the liberdisation of
the four freedoms, and in particular the free movement of persons and visa facilitation
into the EU. When it comes to the Middle East and the Caucasus, the problem of access
to Europe is being exacerbated by candidate Turkey’s adoption of the Schengen acquis.
Since the Ozal era in the late 1980s, Turkey has maintained a exceptional degree of
openness towards its neighbours, from both the former Soviet Union and from the
Middle East3” This openness has yidded important benefits to al parties, including
large movements of tourists, traders, business people and students. The ‘dicker’ visa
sysdem that Turkey currently applies to most Middle Eastern and Eurasan dates is
expected to terminate by he end of 2004, as Turkey srives to comply with JHA laws
and regulations. The negaive excluson effects this would entall, has rendered the
openness of the EU as a whole an even more pressng desre for the south-eastern
neighbours.

Ye it seems highly unlikely that the Union would be willing to extend these internd
market freedoms to the south and the south-eest. The fear of terrorism, smuggling and
organised crime, illegd migration and the wider soill over effects of chaos and
ingability has induced most Europeans, leaders and publics dike, to retan a ‘fortress
Europe mentdity when it comes to the south. The member dtates have dready darified
tha a most the ENP could offer three of the ‘four freedoms (i.e, excluding the free
movement of persons). It is dso highly debatable that the Union would consder a full
liberdisation of its protectionist agriculture market to the south. It thus remains unclear
what would be the precise value added of the ENP rdative to the current association
agreements that many of these countries enjoy, which remain largely under-exploited.

The EU would be more willing to condder visa facilitetion and trade liberdisation when
it comes to Moldova and the Ukraine. EU actors now appreciate the need to avoid new
dividing lines to the east. The problems that have been created by the impostion of the
Schengen acquis to border movements between Poland and the Ukraine (which reduced
crossings by a factor of 7), or to the question of Kdiningrad, have softened the Union's
cdl for a rigid application of the Schengen system there. The agreement between the
EU and Russa for a fadlitated trandt from Kaliningrad to the rest of Russa, or the
current development of the L-type visas, facilitating locd border traffic on the EU’'s
esstern land frontiers are welcome steps of this dow redisation.®® The concept of the
ENP itsdf dso derives from this redisation. Hence, ‘maze Europe, rather than ‘fortress
Europe’, may well come to characterise the Union’ s eastern borders. 3

Moldova and the Ukraine, whose rdationship with the EU is based on the highly
condrained Patnership and Cooperation Agreements, could certainly benefit from

37 0On this see Michel Emerson and Nathalie Tocci (2004), Turkey as Bridgehead and Spearhead:
Integrating EU and Turkish Foreign Policy, CEPS, Brussels, www.ceps.be

% The European Commission has recently proposed special measures (L-type visas) for local border
traffic for residents living within 50 kilometres of the EU’ s external borders.

39 Jan Zielonka (ed.) (2002), ‘ Introduction’, Europe Unbound, Routledge, London, p.13.
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upgraded contractud ties with the EU. For these two countries, visa facilitation and
other forms of incduson in the sngle market would be certainly welcome developments.
For example, to date, Moldovans wishing to travel to Brussels and thus obtan a
Schengen visa, have to travel severd times to Bucharest, given that Belgium has no
conaulate in Chisnau®® However, irrespective of the important benefits derived from
future visa fadlitation and other forms of incluson, the ENP would remain far below
these two countries ultimate aspiration to full membership. To them, while joining the
EU is perceived as highly vauable, joining the neighbourhood, irrespective of its gans,
issmply not.

Findly, is the cogt of compliance with the provisons of the ENP. The Policy offers a
‘dake in the sngle market’ to the neighbours. Yet it remains unclear whether this would
be a benefit or a cost. A dtake in the single market would entail the costly harmonisation
with the thousands of pages of minute laws rules and regulations of the acquis
communautaire. In aress such as Justice and Home Affairs, acquis harmonisation would
adso be a paliticdly (as wel as adminigratively and financidly) codly affar, given this
often entalls hindering free access to kin-communities in  neighbouring dates
Furthermore, harmonisation would not culminate in accesson and thus with the voting
rights and representation in EU inditutions. As such, without Sgnificant finenca and
technicad EU support, it appears unlikely that most neighbouring countries would have
both the adminigrative capability and the political will to engage in this arduous legd
and adminigrative revolution. Moreover, given that the progpect of accesson is
excluded, it remains unclear whether the ‘europeanization’ of the neighbourhood ought
to teke this precise ‘EUization’ form. It is doubtful whether supporting the overdl
modernisation and democratisation of the neighbourhood should come with an
impogtion of the binding and detailled acquis, if accesson is excluded from these
countries’ palitica horizon.

The danger of political discretion

An effective neighbourhood policy would necesstate the automatic entittement to rights
when obligations and identified priorities are fulfilled and the autometic withdrawa of
benefits when they are not. Yet such automaticity is never present in practice. Beyond
the contract lie the politica imperatives of EU actors. The eastern enlargement occurred
despite the fact that some conditions were not fulfilled. The importance of the fifth
enlaagement went way beyond the minuia of compliance with the acquis
communautaire. The same is true for the withdrawa of a benefit. Suspending EMP
asociation agreements would diminate the contractud links between the EU and
Mediterranean dates, and thus reduce both the gains the Union derives from these
countries and the potentia source of influence on them.

Some degree of political discretion in bilaterd relations is inevitable. However, when
blatant violations persst without consequences or when benefits are not granted despite
the generd fulfilment of contractud obligations then the EU's own credibility is
harmed. When other conditions ungpecified in the contract govern the Union's relations
with third states, then EU policy losesits effectiveness.

40 Michael Emerson (2004), Beyond EU-25: Europe's Existential Dilemma, Paper Presented at the
Conference of the Calouste Gulbenkian Foundation, Lisboa, 26-27 October 2004.
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The dangers of political discretion exist with each and every neighbour. However, the
danger rises when the country in question has influence over and can exert forms of
pressure on the Union. The case of EU-lgad rdations is paticulaly important in this
respect. The EU-Igad contractud relaionship in the form of the association agreement
is dready highly developed. The parties are aso consdering whether, how and when to
extend the agreement to dlow for the free movement of services, the freedom of
establishment as well as the panEuropean cumulation of the rules of origin through an
amendment of the Protocol on Originin Isradl’ s Association Agreement.

lsadl is ads0 included in the ENP. Despite the current mood of euro-scepticiam
prevdent in lsad, most Isadi policy-makers have greeted the ENP with enthusiasm.
The ENP potentidly offers two principd advantages. Fird, it offers the scope for
greater forms of economic integration into the EU. Hence, the scope for progress on the
free movement of persons, the liberaisation of services, as wel as grester cooperation
in research, invesment promotion, education, energy, trangport and communications.
The second and arguably more important advantage to Isradl is politicd. For the firgt
time dnce the 1994 Essen European Council, the EU, through the neighbourhood
policy, would promote the notion of bilaterdism and differentiation over multilateralism
and regiond cooperation. Although, this runs counter to the EU notion that the ENP
would enhance the multilaterd Barcelona Process, the former is viewed in Isradl as the
means to escape (de facto rather than de jure) the latter (in which Isradl is surrounded by
Arab countries).

These Isradi preferences are understandable. Yet the risks of proceeding on this track,
from a European perspective, are two-fold. Firg, is the question of Europe's politica
message.  Irrespective of the (largdy inconsequentid  and  exclusively  declaratory)
condemnations of lgad’s human rights and internationd law violaions the EU is
concurrently proceeding with a subgtantialy more integrated relationship with Israd.
The Commisson worked towards the findisation of the Isad Action Plan in Brussds
the same week as the Council of Minigers in Luxembourg strongly condemned the
|sragli incursions in Gaza in October 2004.*' While the EU is rductant to sanction any
gate (and not only Isradl), the additional nonconditional extenson of benefits to a
country the EU harshly condemns in its declaratory diplomacy is paradoxicd, and thus
harmful to the EU’ s credibility, to say the least.

Second, are the legd repercussions to the EU of extending additiond benefits to Isradl.
To date, EU actors have been aware but have failed to rectify Isragl’s materid breach of
its Association Agreement. The breach has derived from fact that Israd has applied its
preferentid trade agreements with the Community to the territories it has occupied since
1967, as if they were pat of its own nationd customs territory. Importing under
preferences products certified by Isad but made in occupied territories (i.e, in
setlements) violates Community Law. Aware of this problem, the Union informed
Isradi authorities that pending a solution to this problem, it would be unable to amend
the Protocol on Origin of Isad’s Association Agreement to dlow for pan-Europesn

41 Negotiations over the Action Plan with Israel were stalled in October 2004 because of disagreements
over the precise references to the Middle East Peace Process and weapons proliferation in the political
dialogue section of the Plan.
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cumulaion*® In order to rectify this problem without antagonisng Israd, the
Commission has sought a ‘technicd arangement’. The arangement would lighten the
adminigrative burdens on the customs authorities of both ddes while lsad’s
mapractice continues. Indeed, the arangement does not require Israel to end its
malpractice. As such, accepting the arrangement and proceeding with pan-European
cumulation would entail that Community Law would have entitled Isragl to continue to
aoply its current and future preferentid trade relations to the occupied territories. In
turn, EC Law would become in contradiction with the obligations of the member dates
enshrined in the 4" Geneva Convention and in the July 2004 ICJ Advisory Opinion. EU
Law and practice would also become incompatible with the stated objectives of the ENP
and the Security Strategy concerning the rdevance of international law for conflict
resolution in the Middle Eadt.

Conclusions

In principle, the ENP could offer an important response to chdlenges semming from
the EU’s troubled neighbourhood. Based on the awareness that enlargement cannot
continue indefinitely and that accesson proved to be the mogt tangible success of
European foreign policy, the architects of the ENP have been drawing key lessons from
past EU experiences. They have been seeking dternative carrots to tha of full
membership, which could be sufficiently vauable both to alow for deeper levels of
European integration and to induce progressive reform within the neighbourhood.

The ENP could dso serve to rectify an important structurd defect which has afflicted
the enlargement process, i.e, tha of ‘time inconsistency’.”® This has two important
agoects. Firg, is the disncentive to reform in the short-teem. Within the accesson
process, expected reforms are demanded in the short and medium run, but the actua
delivery of the benefit (membership) occurs in the long run. Yet long-term benefits are
vaued less than short-term ones. The unpredictability of the bng term reduces the vaue
of the carot and in turn the potentid incentives for reform. Time inconsstency may
adso induce domedtic policy-makers to delay reforms until the delivery of the benefit is
closer. This is true paticulaly when reforms are viewed as risky or costly. Second,
separating the question of long-term membership from the gains of integration could
serve to address the immediate challenges that arise from the cregtion of new dividing
lines in Europe. The ENP could rectify to some extent these problems, in so far as the
benefits on offer, being far more varied and graduated than the ultimae carrot of
membership, could be ddivered gradudly over time.

However, the ENP, in its current form has been absorbing severa of the defects which
have dffected past EU initigtives, from the enlargement process to the Euro-
Mediterranean Partnership. More systematic thinking about the incentives, the benefits

*2 The EU’s Declaration at the Fourth EU-Israel Association Council of 17-18 November 2003 stated
that: ‘(t)he EU stresses the importance of solving the bilateral issue of rules of origin before the origin
protocol isamended’.

3 See Germana Noutcheva and Nathalie Tocci (2004), ‘ Europeanization and Secessionist Conflicts:
Concepts and Theories', in B.Coppieters, M.Emerson et. al. Europeanization and Conflict Resolution,
(AcademiaPress, Gent), pp.13-62. p.43.
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and the costs on offer, and the potentid dangers of politicd discretion would be
desrable at this ealy stage. It would dlow the ENP to maximise its potentid vaue.
Gregter clarity concerning the inditutional set-up and raionde of the initigtive would
dso be important. However in the light of the EU Conditutiond Treety, definite
answers a this stage would be hard to give.

The initiative sorung from the Council in April 2002. Over the course of 2002-03 it was
taken over by the Commisson, not least because the policy ingruments under
condderation fdl under the Commisson's competence (essentidly pillar one
indruments). The Commisson, through its Delegations in the neighbourhood countries,
a0 has the main source of expertise to collect information for the Country Reports and
Action Pans. Within the Commisson, the ENP has been dedt with both by DG
Externd Reations and by DG Enlargement. In the summer of 2004, ideas were floated
concerning the possble establishment of a ‘DG Europe’, which would both cover the
remaning accesson countries as wel as the nonaccesson ENP countries. The logic
behind this idea was that the ENP, while distinct from the accesson process, relied in
part on its methodology, and thus Commission expertise in thisfield could be vauable.

In his nomination of the new Commisson, forthcoming Commisson President Barroso
discarded the idea, and opted to retain two separate DGs, where al current and future
candidates would be dedt with by Enlargement, and al ENP plus other third dates
would be dedt with by Externd Redations. This choice certanly has the benefit of
clarity concerning who is and is expected to be ‘in’ and who is destined to remain ‘out’.
As such it contributes to a hedthy reassessment of externd expectations.

However the decison could have two principa draw-backs. First it coud act as a
disncentive to neighbours with cear aspirations to long-term membership. Second, it
would wesgken the podtive andogies and lessons derived from the accesson process.
These problems could exacerbate if, following the (uncertain) ratification of the
Condtitutional Treety, the ENP would be transferred under the competence of the EU
Foreilgn Miniger.

Yet others argue, and pat of this andyss vindicates, that the choice would not
fundamentaly dter the policy redities that are being st up. There seems to be little
point for the ENP to rey excessvely on the logic of enlargement if the prospect of
membership is definitely denied. It would adso appear meaningless for the Union to
atempt to exert influence for reform within the ENP, if EU actors are not truly willing
to offer sufficently vduable gains to the neighbours. And if reform priorities are only
due to be discussed within diplomatic forums for politicd didogue, then the politica
leadership of the ENP may as wdl pass on to the Council. Yet the vaue added of the
Policy could be wel bdow its potentid. And this would be a lost opportunity for an
initistive which holds the promise of becoming one of the next mgor dements in the
EU foreign policy agenda.

© Istituto Affari Internazionali 16



