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THE EU CONSTITUTIONAL TREATY: HOW TO DEAL WITH THE
RATIFICATION BOTTLENECK

Gian Luigi Tosato and Ettore Greco

The effects of the Conditutiona Treaty, the result of a long and common effort, are
bound to unfold naturaly once it enters into force. Yet it will take some time before
ratification is completed and there is even the risk that one or more member states could
fal to ratify. In order not to waste the vauable work done, a closer look must be taken
a three important matters 1) the timeframe and methods of ratification; 2) possble
anticipated gpplication of parts of the Conditutiond Treaty (CT) before it enters into
force; and 3) initiatives to be undertaken in case the Treaty is not ratified by al member
dates. Anayss of these aspects necessarily cdls for both politicd and legd
consderations.

Part One: The Timeframe and Methods of Ratification
L egal obligations during ratification

The fird issue to be examined is whether or not there are legd obligations for member
dates with respect to ratification.

The principle of good faith

Gengrdly recognised as one of the basc principles of internationa law, the principle of
good fath obliges dgnaory countries to abstain from any conduct that could
compromise full gpplication of a treaty once it has entered into force. An explicit
provison of this kind is contained in Art. 18 of the 1969 Vienna Convention on the Law
of Tregties. More controversd is whether the states that have signed a treaty are subject
to pogtive obligations, for example, to activate ratification procedures in a timey
fashion or to adopt direct measures to facilitate gpplication of the future treaty. Scholars
do not agree on this matter. However, the view is widdy shared tha the principle of
good faith takes on more importance in the sphere of international organisations, given
the specid cooperative rdaions that link the member states in achieving common goals.

The principle of loyal cooperation

In the European Union, the principle of good faith is encompassed by that of loyd
cooperation. The European Court of Justice has repeatedly underlined that this principle
is of fundamenta vaue in the European system, that it involves not only negative but
aso postive obligations, and that its scope extends beyond the wording of Art. 10 of
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the Treaty of the European Community (TEC). In fact, the principle affects the member
dates and the Union in dl possble directions. Not only do the member states have to
cooperae loydly with Union inditutions, the obligation dso works in the opposte
direction; more importantly, it goplies to ther reations with one another. In this way,
the principle of good faith combines with the principle of solidarity, and both flow into
and drengthen the principle of loya cooperation.

Ensuing obligations

Wha ae the implications of the principles of internationd and European law just
mentioned? There is no doubt that member dates are obliged to abgtain from any
behaviour that could compromise the purpose and contents of the Congitutiond Treaty
pending rdification. It is dso reasonable to assume that the obligations extend to
positive behaviour, in particular with regard to the ratification pocedure. In this respect,
obligations of different intendty can be envisaged: from a minimum duty to activate
rapidly internd ratification procedures, to a more cogent one to fecilitate (or a least not
hinder) them or to actively promote a positive outcome.

Foreign policy merits separate condderation. In this fied, the CT cdls for the
enhancement of the Union's externa powers and crestes new inditutions to that effect
(an eected, full-time Presdent of the European Council, a Foreign Minigter, an externd
reations sarvice). In paticular, the CT drengthens the sysem of common externd
representation by means of three main indruments. giving the Union legd persondlity;
increesing the posshility of a dngle representation in internationd  organisations
tasking the Foreign Miniser with expressng common Union postions in the United
Nations Security Council. It is in light of these important developments that the foreign
policy conduct of the governments that signed the Conditutiond Tresty must be
asesed. And it is therefore questionable whether initiatives that contradict the
objective of a sngle externd representation (for example, as concerns reform of the
Security Council) can be congdered compatible with the obligations of loydty and
solidarity.

Ratification proceduresin the member states
The overall picture

As of this writing, a number of member dates have decided or intend to include a
referendum in thelir procedures for ratification of the CT. Span is scheduled to put the
guestion to the people on 20 February 2005. Other countries that have made the same
choice are Denmark and Irdand, both of which are conditutionaly obliged to do so.
Referenda will dso be hdd in the Bendux countries, the Czech Republic, France,
Poland, Portugd and the United Kingdom. The other member states have ether opted
for parliamen-tary ratification or are inclined to do 0.

Thus the overdl picture is varied. Neverthedess the generd trend is dear: a
higher percentage of member dtates than in the past has decided (or intends) to submit
the CT to popular gpprova. This can be accounted for by both genera and contingent
reasons. In some member dates, the decison to hold a referendum has undoubtedly
been dictated by domedtic politicd consderations. But there is dso a widespread
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demand from citizens to be directly involved in this important Sep in European
integration.

Nevertheess, the risk that frequent recourse to popular consultation a the
nationa leve could complicate — if not pardyse — the integration process should not be
overlooked. An example is Presdent Chirac's recent proposal to hold a referendum on
the question of Turkey’'s entry into the European Union. It is cear that if nationd
leaders choose to gpped sysemdicaly to the eéectorate to avoid having to manage
directly the more delicate steps in European integration, it will become increasingly
difficult to reech common or drategic postions on the more important problems or
events.

Ratification in Italy

Ity is moving towards rapid ratification of the CT. The government has dready sent
the Chamber of Deputies a hill to this effect and there seems to be a broad mgority in
favour of rdification. By doing so, Ity would confirm its reputation for being a pro-
European country and would a the same time provide simulus and drive for other
member countries.

Neverthdess, some political forces in Itdy ae cdling for a referendum. The
Itdian Conditution explicitly rules out that laws ratifying internationd tregties can be
submitted to a referendum for ether authorisation (beforehand) or abrogation or
confirmation (afterward). Therefore, a referendum on whether or not to ratify the
Condtitutiond Treaty would require a specid conditutiona law of the kind passed for
the 1989 referendum on Europe! Another maiter is whether parliamentary ratification
requires an ordinary law or a conditutiond law, but the Itdian Conditutiond Court
dready ruled on a amilar matter in 1964 (and has not changed its stance since then): an
ordinay law is aufficent snce the limitations on sovereignty required for the
congruction of Europe are “permitted” a conditutional level by Art. 11 of the Itdian
Condtitution.

Part Two: Anticipated Application of Some CT Innovations
Threereasonsfor anticipating application

There are three reasons why it would be advisable, where legdly posshble (see infra), to
introduce some of the innovations contained in the Conditutiond Treaty even before it
is rdified: fird, the reforms contained in it are urgently needed; second, they could be
facilitated by anticipated application and; third, anticipated enactment of some reforms
could actudly facilitate ratification of the Tregty itsaf.

First, the process of congtitutional reform was bunched in December 2000 in the
conviction that the policies and inditutions of the Union had to be adapted urgently to
the chdlenges it was facing (darting with the higorical enlargement to no less than ten
countries). Redidicaly spesking, it's likey that the ratification process will teke at
leest two years, as was the case with previous tresty modifications that were far more
limited and patid. If no reform is introduced in that time, the European inditutions

! The outcome was 88.1 percent in favour.
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problems of functiondity and credibility will be exacerbated. It would be damaging
indeed if the member dates, faced with the growing need for greater efficiency,
transparency and democratisation, were to wait passvely for the outcome of the
raification process. It is therefore essentid that the reform process continue and that as
many innovations as possible be implemented aheed of time.

Second, once the Treaty enters into force, its implementation would be
fadlitated if some of the innovations it provides for were dready applied and tested.
Some of these innovations are rather complex and cal for a number of procedura steps
before becoming operationd. The risk, then, is that if gpplication is only Started after
ratification, it will be a long time before the Treaty comes into full effect. Anticipated
enactment of some key provisons could accelerate the process. This is what is being
done, for example, with the European Defence Agency; a similar approach could be
goplied in other fields.

Third, adopting a few measures that would alow for anticipated agpplication of
some of the more ggnificant innovations contained in the CT could faclitate the
ratification process itsdf. In fact, some of these innovations are currently the object of
intense political debete in a few countries. Those opposing the Treaty tend at times to
interpret them in a digorted fashion, soreading unfounded darm. Ther anticipated
aoplication could help disspate these fears. It would make it clear to public opinion that
introduction of some of the more disouted novdties will not only leave the nature of the
relationship between the Union and the member dates unchanged, but could actudly
feclitate the implementation of policies tha concretdy tend to satisfy European
citizens demands.

Availableinstruments
A number of ingruments could be used to enact the CT ahead of time.
Instruments provided by EU law

Interpretation of the current system in light of the CT. In addition to introducing
innovations of a subgantid nature, the new Treaty Staes generd principles aready
recognised in inditutiond  practice and case law, unraves scholas interpretative
doubts, and incorporates aspects of the acquis communautaire. Using lega materid
produced within the Union sphere to interpret exising treeties is not new to European
law. It was recognised by European Courts, for example in relation to the Nice Charter
of Fundamentd Rights The CT is not an inter-inditutiond declaration like the Nice
Charter. Neverthdess, its contents were worked out with the contribution of
representatives of national parliaments and governments, and has now been signed by
the latter. Thus, the CT can, even prior to ratification, be conddered an insrument for
interpreting and supplementing the present system.

Residual powers pursuant to Art. 308 TEC. Art. 308 TEC grants the European
Community an “open” legidative power by which it can adopt messures amed a
achieving a Treaty god that cannot be carried out on the basis of the specific powers
provided for in the TEC. Initidly conceved as ancillary to the congruction of the
sngle market, the provison has turned out to be both versaile and capable of
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responding to the Community’s growing needs even dfter it lost its drictly economic
connotation. It has been used to introduce some very innovative measures (such as the
ECU) and new competencies (such as with regard to the environment) subsequently laid
down in the treaties. Therefore, it could dso be used now to implement sdective
contents of the CT before it isratified.

Enhanced cooperation. This ingrument, established in Amgterdam and smplified in
Nice, dlows for a redtricted group of member dtates to undertake an initiative that is not
of interest to al. Enhanced cooperation is subject to a number of procedurd and
subgtantid redraints. It is egpecidly useful in fidds that require unanimity, making it
possible to get around vetoes, dbeit at the price that dissenting countries are not bound
by the measures adopted. Thus, enhanced cooperation would dlow for actions to be
taken before ratification in fields that currently require a unanimous vote in the Coundil,
but for which the Conditution envisages a qudified mgority. Such initiatives could
have a locomotive effect, encouraging member States not participating from the outset
tojoin later.

Inter-institutional agreements and declarations.  Agreements between the ingtitutions
of the Union and joint declarations, athough not expressy provided for in the tredties,
are currently recognised as anomaous sources of European law. Ther legd vaue
derives from the fact that they commit the inditutions to a certan kind of conduct in
exercigng their powers, a commitment deriving from the generd principles of loyd
cooperation (also applicable to inditutions) and legitimate expectations. Throughout the
hisory of European integration, such agreements have been used repeatedly — at times,
to make up for gaps in exiding tregties (think, for example, of the European Council
and the budget procedure). Sometimes, as initidly occurred with the Community’s
recognition of fundamenta rights, inter-ingtitutional declarations preceded a subsequent
modification of the tregties.

I nstruments provided by international law

Provisional application of the CT. Internationd law dlows for the provisond
application of treaties (Art. 25 of the 1969 Vienna Convention). States continue to resort
to it in relaion to tredties subject to ratification. It is used to implement, in those Sates
that consent to it, dl or pats of a treaty before it enters into force, thereby getting
around the long times required for ratification.

It is obvious that not dl of the CT can be agpplied provisondly because this
would conditute the circumvention (even if only temporarily) of domedtic conditutiona
requirements. But the same objection cannot be raised to provisond agpplication of parts
of the Treaety. A solution of this kind, precisely because it is not definitive, would have
the advantage of not compromisng the course of rdification procedures. In fact, it is
generdly fdt that a dat€'s consent to provisona application loses effects ipso jure if
the dae fals to ratify; this could, in any case, be explicitly st out. Provisond
gpplication would lead to an agreement entered into directly by the governments (in the
so-cdled amplified form), whose efficacy would only be consolidated if the Treety
were  subsequently ratified.
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Conclusion of autonomous international agreements. Another anticipatory instrument
is offered by autonomous internationa agreements concluded among member dHates.
This has been used many times in the history of European integration. Two of the better
known cases are the European Monetary System (EMS), which involved an agreement
between nationa centra banks preceded by a European Council resolution, and the
Schengen agreements.

Such agreements, signed by dl or some member dates, could assgn Union
indtitutions tasks whose objectives are compatible with those of the Union. Later, they
could be integrated into the Union’s legal order as occurred with Schengen. Like those
on provisond application mentioned previoudy, these agreements would be based on
internationd law. They differ from the former, however, in that they are not linked to
the rdification of the CT and produce permanent effects. That is why, if concluded in
amplified form (that is directly by nationd governments), they could cause problems
of conditutiondity at the domestic levd.

[ nnovations that could be enacted before ratification
Innovations of an institutional or procedural nature

Legal personality.  The tredties currently in force bestow legd persondity only on the
Community. In the absence of a specific provison, scholars debate whether this
persondity should extend to the Union and, if so, whether that of the Union is additiona
to or absorbs that of the Community. The CT will put an end to this debate in tha the
Community is incorporated into the Union and the latter is the only entity with legd
persondity. In keeping with a trend dready under way, this novelty could be brought
into force more generdly with dl the benefits that would derive in terms of darity and
smplification.

Presidency of the Council. The new Treaty reforms the Union's sysem of roteting
Presdency of the Council. The frequent changes involved in this sysem of rotation and
the consequent inconsistency have dready been the object of reforms which culminated
in the decison, taken in Seville, to drengthen the coordination of the presdencies by
means of annua operationa programmes and tri-annual strategic programmes.

A Declaration annexed to the new Treaty takes this reform process a step
further, providing for even dronger coordination by grouping together three countries
for 18 months to take over the Council Presdency (with the exception of the Externd
Affars Council). The presdency of each Council will rotate between the three
countries, unless the group decides otherwise. At the moment, the Council is in charge
of its internd organisation and the rotations, which have been scheduled up to the end
of 2006. It could choose to start designating groups of three countries & a time to
coordinate the Presidency for a period of 18 months as of 2007.

Minister of Foreign Affairs.  To make up for the inconastency and low profile of the
Union's externa action, the CT edtablishes the post of Foreign Minister of the Union,
combining the present functions of the Commissoner for Externd Affars and of the
High Representative for Common Foreign and Security Policy. Last year, the Heads of
State and Government dready named Javier Solana, current High Representative, as the
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future Foreign Minigter, even though the pogtion will only become effective with the
Tresaty's entry into force. With a specid agreement, however, the member states could
dready confer upon Solana, minister designate, some of the powers granted by the
Tresty.

In paticular, the Treaty edtablishes that the Foreign Minister should give voice
to any common postion the Union works out on issues being discussed in the UN
Security Council. The High Representative for foreign policy could adready be entrusted
with this task.

In support of the new figureé's functions, the Treaty dso provides for a new
European sarvice for externd action, made up of officids from the Council Generd
Secretariat, the Commisson and national diplomatic services That this is an urgent
requirement was emphasised by the Intergovernmenta Conference (IGC) which, in a
declaration annexed to the Treaty, committed the member dtates to work towards this
god as soon as the Treaty is 9gned. The Council and the Commission could reach an
agreement on seiting up this savice and cregting the functional links between the
structures required to make it possble. In this context, more coordination would have to
be envisaged between the deegations of the Union and of member countries in third
countries.

Eurogroup. The new Treaty sanctions the exisence and autonomy of the Eurogroup.
Pursuant to the protocol annexed to the text, the Eurogroup can nominate its own
president for a period of two and a hdf years The minigers of finance of the Euro
countries dready nominated Jean-Claude Junker to this podtion in September 2004.
Although his tasks have not been defined, he could be entrusted with externd
representation powers on the basis of Art. 111 TEC. Moreover the Eurogroup could be
turned into an enhanced cooperation.

National parliaments. The CT drengthens the role of natiord parliaments within the
Union system. The additiond protocol on the role of nationd parliaments dates that
they must be informed directly (no longer through governments) of any draft European
legidative acts. Furthermore, to ensure tha the Council cannot approve proposas that
have not been examined by the nationd parliaments, the Council will have to wait &
leest 10 days from when an item is put on the provisona agenda before gpproving it.
These reforms could become accepted practice in the Union while rdification is ill
pending by means of Smple inter-inditutiona agreements.

The second Additional Protocol to the Treaty dlows nationd parliaments to
object to legidative proposds by the Commission considered contrary to the principle
of subsdiarity; and if the objection is shared by at least one third of nationd assemblies,
the Commission is forced to revise its proposad. There is nothing to stop the nationd
parliaments from expressng their opinions on Commisson proposds now, thereby
contributing to the Union's decison-making process. This initigive should be
accompanied by a politicad commitment on the part of the new Commisson to review
its proposasif reservations are raised by a least onethird of nationa assemblies.

Inter-institutional cooperation. The CT edablishes that the Commisson’'s annua and
multi-annual  programmes have to be drafted in cooperation with the other indtitutions.
Even in the absence of a forma decison, this inter-inditutionad cooperation could
become a part of Commission practice now.
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Consultation during the legislative process.  During the adoption of European laws

and framework laws, the CT cdls for more involvement of the socid partners
concerned. Independently of the entry into force of the new Treaty, the new
mechanisms for consultation could be adopted to improve the efficacy and democratic
legitimacy of the Union’s decison-making process.

Innovationsrelative to specific policies

Defence policy. The mog sgnificant innovations introduced by the CT in defence
policy ae a European defence and armaments agency and the possibility of structured
and permanent cooperation, on the model of the Euro. The urgency of rapid progress in
this fidd has dready induced the member dates to introduce some of the innovations
envisaged in the CT. In July 2004, a common action by the Council established the
European Defence Agency. Intergovernmental agreements could adso be used within the
Union to pursue the objectives envisaged for sructured cooperation. This was what
occurred to some extent last June with the decison to set up an Operation Centre for the
planing and command of gmdl-scde operations. Moreover, the Union could
immediately put into practice the Treasty clauses that dlow the Union to confer misson
mandates on individuad or groups of countries that commit themselves to carrying them
out in the name of the Union. This was dready the case with the Artemide misson in
Congo.

Soace of freedom, security and justice. Conddering the topicdity of the problem,
recognition of the principle of solidarity in the management of border control, asylum
and immigraion policies could be the object of a political declaration by the Council.
This would be andogous to the clause on <olidarity in the fight agang terroriam
inserted into the new Treaty and adopted by the European Council in March 2004 in
response to the terrorist attacks in Madrid.

The CT extends the role of the European Parliament to numerous matters
induded in this fidd, such as immigration, and judicid and police cooperation. In dl
these fidds, the Council could commit itsdf now to closr cooperation with the
European Parliament in line with the new provisons.

More generdly, the CT underlines that with the progressve opening of borders,
closer judicia and police cooperation between member dates is required. Taking into
condderation that this sector has long been characterised by strong intergovernmenta
cooperation among most member dates, some proposals contained in the CT could
aready become the object of enhanced cooperation or, lacking that, ad hoc internationa
agreements.  Examples include edablishing a danding committee on  operationd
cooperation in domedtic security, introducing mechanisms for assessng domedtic
security, and setting up a European prosecutor’ s office.

Part Three Solutionsin Case of a Ratification Crisis

Member dates are obliged to activate ratification procedures quickly and to work
loydly and in good fath towards a postive outcome (see supra). It is clear, though, that
there is no obligation to ratify and that it would therefore be possble (and not unlawful)
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for one or more member dates to decide not to ratify the CT as a result of internd
conditutional procedures. Unfortunately, given the number of current members and the
generd  political climate, this posshbility cannot be ruled out. Therefore it seems
important to consder as of now how to face the scenario of deep criss that would
ensue. Two types of solutions can be breseen: those agreed upon between ratifying and
non-ratifying states and those leaving asde such agreements. Obvioudy the latter are
less preferable in that, dthough legitimate in terms of internationd and European law,
they conditute a kind of extrema ratio. Neverthdess, acknowledging that they exist
could facilitate an agreed solution.

Solutions agreed upon by the member states

The prdiminary question is whether ratifying and non-ratifying countries are in some
way legdly obliged to try to find an agreed solution. Regardiess of the answer to this
question, some concrete solutions that could be worked out have to be identified and
assesed asto ther politicd feaghility.

The obligation to negotiate loyally and in good faith

Declaration no. 30. Declaration no. 30 annexed to the Tregaty reads.

The Conference notes that if, two years after the signature of the Treaty

establishing a Congtitution for Europe, four fifths of the Member States have

ratified it and one or more Member States have encountered difficulties in

proceeding with ratification, the matter will be referred to the European

Council.

There can be no doubt that the phrase “referred to the European Council” means
that the matter “must be’ referred. Thus, the member dates are obliged to meet in the
European Council and examine the dtuation a hand. The Presdency a that time will
have to act and, given the importance of the matter, cdl an ad hoc meeting.
Furthermore, it would seem that the member daes cannot sSmply passvely
acknowledge the problem, but are obliged to do everything possible to reach an agreed
solution.

A duty of this kind is based once again on the principles of good fath and loyd
collaboration (see supra), which play a centra role in internationd and EU law. They
give rise to the member dates duty to negotiate a solution congructively every time a
problem relating to the Union crops up. The more serious the problem (and this one
would certainly be extremely serious), the stronger the member states' commitment.

Existence of a pactum de negotiando. In this particular case, things could be taken one
gep further. One could clam that the tredties in force entall a kind of pact among the
member gates by virtue of which they have undertaken to enter nto a stepwise process
of integration. Attesting to this are the phrases in the preambles of the indituting treeties
referring to an “ever closer union”, as well as the need for further steps to develop the
common project. The progressive integration of the member states and the European
peoples therefore condtitutes both an objective and an endeavour that al member dtates
have solemnly underwritten.
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It would be going too far to argue tha this means that there is a pactum de
contrahendo that obliges the member states to ratify the CT or (subordinately) to agree
to negotiated solutions in line with the integration process. It does, however, confirm a
precise obligation to negotiate loydly and with commitment within the frame of a
pactum de negotiando. This pact binds adl member dates equaly, both ratifying and
nontratifying, but in particular the laiter because they are the ones that are producing the
obstacle to further integration. In fact, the ratifying states cannot impose the CT or the
innovaive parts of it on the nonraifying Sates — consensus is required. But by the
same token, the non-ratifying states should not be entitted to block the others by
cdaming a kind of veto power. If they are not able to proceed with implementation of
the common pan, good faith and loya collaboration should make them consent to, or a
least not oppose, the others going ahead.

Obligatory withdrawal from the Union of non-ratifying states. The idea has been put
forward tha member dates that fail to ratify should leave the Union. The political and
ethical reasoning behind the idea is clear, but can dates be legdly obliged to withdraw in
case of nontratification and to commit themsalves to doing so in advance? It is hard to
imagine that the principle of loyd collaboration could be taken that far. The non-ratifying
countries are certainly free to decide to take such a step, possbly upon the urging of the
other member dates (see infra). But it is another matter to assume the existence of a lega
obligation to do so — an obligation which could not be sanctioned by expulson if it were not
fulfilled. In fact, expulson is not provided for in the tregties in force and would not be
judtifigble on the basis of internationd law. As will be seen further ahead, should it prove
impossble for raifying and non-ratifying sates to co-exig, the legd solution avalable to
the former is not to force the latter to leave the Union, but to withdraw themselves from the
current treaties to refound the Union on the basis of the new CT.

Possible solutions to be negotiated

Revision of the CT. This is an option that could receive consensus if a number of
countries were not to raify the CT and the referendum campaigns and results reveded
strong opposition to some of the Treaty's innovations. Two deicate politica problems
would arise what kind of negotiating procedure should be adopted and on what kind of
issues should the new negotiations be centred?

As regads the negotiating procedure, the dternative is between another
Intergovernmental  Conference with a simplified procedure and cdendar, and a new
Convention followed by an IGC. The firsg option would be more ragpid and would
ensure more effective diplomatic management of the political issues posed by non
ratification. The second would consolidate the Convention method, making it a
definitive acquigtion, dong with the vaues of democracy and trangparency that it
embodies. Here too, a rapid Convention with smplified rules could be envisaged.

The choice of issues to be reviewed, on the other hand, would involve a difficult
compromise between oppodte politicd requirements. while the nonratifying dates
would want substantid changes to be introduced into the Treety, the ratifying dtates
would probably be reluctant to water down a text that cost so much time and effort,
epecidly if it were gpproved by a broad mgority of members of parliament or voters.
In practice, this would cdl for a (politicaly) delicate sdection of the innovations to be

© lstituto Affari Internazionali 11



kept and those to be eiminated on the basis of a joint assessment of the reasons for nont
ratification. An agreement to keep everything that goes in the direction of smplification
(unification of the tregties renaming of the legiddive indruments reduction in
procedures and greater transparency) would probably be relaively easy to achieve. It
might be harder to confirm incorporation of the Charter of Fundamenta Rights and such
inditutional innovations as the Miniger of Foreign Affars and an dected, full-time
President of the European Council.

Granting the non-ratifying states special status within the Union.  This option would
exonerate one or more member states from some of the obligations set down in the Treaty.
This was the path chosen after the Danish referendum turned down the Maadtricht Treaty in
June 1992. Denmark negotiated an agreement exempting the country from the obligations
of the new treaty in the fidds of defence, judtice and home affars, and citizenship.
Obvioudy, this would be the preferable option if only one country were not to ratify and the
majority were not too large, as was the case with Denmark.

In order to determine the exemptions to be granted, however, a look would have
to be taken a the reasons for oppodtion to the Treaty that emerged during the
referendum campaign. Exemptions should, in fact, dlow for a podtive outcome in a
new referendum or vote in parliament. It should be recdled, however, that opting-out
formulas are easier in policy sectors and more complex and problematic in procedurd
and inditutional meatters.

Granting the non-ratifying states special status outside of the Union. At first glance,
this option seems preferable if the Treety is rgected in only one or a few countries but
by such a broad margin as to make it unlikey that it would be approved in a second
referendum or another vote in parliament, even after the adoption of opting-out clauses.
The difficulty lies in reaching an agreement with the member date for withdrawa from
the Union and the inditution of a regime of external association. The leadership of the
country in quesion would have to come to the concluson, on the bass of the
referendum results or the parliamentary vote, that regection of the Treaty actudly
reflects a rgection of the Union as a whole, even the tredties dready in force. This is
unlikely, unless openly anti-European politica forces were to come to power. Otherwise
a ‘no to the Treaty would be taken as directed specificaly a the innovations it
contains. In generd, voluntary withdrawa from the Union by a member date ssems
improbable, a least for as long as the revison of the tredties is bound by unanimity. The
member state could, however, be persuaded to leave the Union if offered the prospect of
a regime that goes beyond a mere asociation agreement or paticipation in the
European Economic Space.

It goes without saying that the last two solutions could be adopted
contemporaneoudy if, in the case of nonrdification by a fev member daes some
were to opt for the former solution (membership with opt-outs) and some for the latter
(specid datus outsde of the Union). The Treaty could, in fact, be rgected for different
reasons and, above dl, by different percentages of voters.

Putting aside the Constitutional Treaty. If efforts to come to an agreement among
member states on one of the above solutions were to fal, a dramatic dternative would
open up: abandonment of the CT or enactment of solutions not agreed upon by al
member states. The first propogtion is hard to accept for those who fed that the CT
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responds to a compelling requirement of the Union and that putting it asde would open
the road to an inexorable decline in the integration process. The second would lead to a
rift between member dates, with consequent destabilisng effects and unknowns for the
future development of the European project. The negative consequences of the two
solutions could be partidly mitigated if, in the first case, some of the CT's innovations
were neverthdess adopted using the insruments avalable in the present system (see
supra) or if, in the second, the countries were to opt for non-agreed solutions that are
compatible with the continuing existence of the present system (see infra).

Overall evaluations. In choosng among the various options illustrated, account would
have to be taken of the variables mentioned, above dl of the number of member States
not ratifying and the degree of oppostion manifested in each. The specific reasons for
rgection of the Treaty in each dstate would aso have to be investigated. The decisve
factor could be widespread and consolidated Euro-scepticism among the public, aready
seen on other occasons. In this case, the negotiating margins would probably be so
limited as to make agreed solutions impossble. On the other hand, reection of the
Tresty could reflect a lack of confidence in the government in power or, more
soecificdly, its European policy. In this case, the possbility of winning a second
referendum would increase with a change in government.

This indispensable effort to interpret why the Treety was rgjected would have to be
made by nationd leaders. But coming up with effective solutions would aso require close
interaction between the national and European levels. The leaders of the countries that
ratified the Tresty and the Union's highest-ranking inditutiond figures, sarting with the
Commisson presdent, would be caled upon to play a decisve role in urging, and if
necessary putting pressure on the nationa leaderships of the non-ratifying countries.

Solutions not agreed upon by the member states

As dready mentioned, these solutions are a last resort. They involve only the ratifying
countries, which decide to go ahead on their own without the prior consent of the non
raifie’s. This would ental a depature from the traditiond consensud method of
European integration, and the effects could be more or less serious (and therefore more
or less easy to remedy) depending on the solution consdered. Indeed, some solutions
could integrate the present sysem and would therefore dlow for continuity, others
would be totaly incompatible and subgtitutive of it. The former evoke the scenario of an
integrated Union drengthened by an avant-garde group, the latter a refounded Union
with a new compodtion and a new asociaive dructure. Both raise problems of
legitimacy to be assessed in light of European and internationd law.

The scenario of an ‘enhanced’ Europe
A solution of this kind could take the form of sectord agreements among al ratifying sates
amed a achieving greater integration, or a kind of pact between some member dates to

coordinate their participation within the Union. In both cases, the resulting structures would
be outside the Union but capable to coexist with the Union's system.
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Sectoral agreements.  The ratifying member states could enter into one or more sectord
agreements amongst themsaves on specific policies (foreign affars, defence, security,
the fight agangt crime, economic development, etc). These agreements would
implement provisons of the CT or even go beyond them (snce the CT's provisons
auffer the effects of compromise within the Convention and the 1GC). As normd
agreements under internationd law, they would fal outsde of the Union sysem but
could be brought into it during subsequent revison of the tregties. Until this were to
happen, there would be two padld sysems the generad Union system, vdid for dl
member dates and the one deriving from the agreements binding only a few of them.
This would give rise to a ddicate problem of coordination between the two, the
solutions for which range from substantia autonomy to strong links.

Patid agreements of this kind, modifying multilateral tregties for only some of
the parties ae a practice wdl-known to the European integration process (as
exemplified by Schengen and the EMYS). They ae legitimate as long as cetan
conditions are met. For internationd law, the changes must not jeopardise achievement
of the objective of the origind treety, nor the rights of the other parties (Art. 41, 1969
Vienna Convention). The same conditions hold for agreements that modify the Union
tregties for only a few member dates. Moreover, according to Union law, such
initigtives can only be undertaken after attempts at enhanced cooperation within the
Union have faled.

Pact for coordinated action within the Union. A more radicd solution that could be
combined with the preceding one would envisage agreements among some member
dates edablishing an organsationd dructure for systemetic coordination of their
pogtions within the Union. This could dso lead to a sngle representation in the
Council, assgned in rotation to individua or groups of dsates. Such a solution, while it
would not dter the Union's current inditutiona arrangement, could dlow the avant-
garde core of member dates to move towards closer integration a both the ingtitutiona
and theindividud policiesleve.

This solution, like the previous one, seems compatible with the continuity of the
current system. It could meet with greater oppostion from the excluded member dates,
however, even if it is inevitable thet, in the scenario of an enhanced Europe, the dates
participating in the core will to some extent stand gpart from the others (as is happening
now — athough not quite in comparable terms — with the Eurogroup).

The scenario of a ‘refounded’ Europe

The falure to rdify and the difficulties in finding agreed dternative solutions among dl
member states could lead the ratifying states to conclude that the current syssem cannot
be further modified or integrated, and that it should be put asde and replaced. In this
light, the CT would open a new, refounding phase in the integration process, bresking
with the pad. This is an extreme solution that would involve a least two Steps 1)
adoption of the CT (or some other act refounding the Union) by the raifying dates, 2)
termination of the current treaties for the same dates through withdrawd or by some
other means.

Entry into force of the CT without ratification by all member states. It could be argued
that the requirement of rdification by dl member dates st down in Art. 48 of the
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Treaty of European Union (TEU) does not apply to the CT, in that the TEU refers to
modifications, by amendment, of the exiging treaties. Consequently, the procedure
provided for applies to the revision, not the replacement of those treaties and, much less,
to the refounding of the Union on new congtitutiona bases.

Nor can Art. 1V-447 of the CT be invoked to support the opposite view, firg,
because its efficacy is dubious until the Tresaty enters into force and, second, because the
provison seems to assume ratification by dl sgnatory daes, but does not explicitly
demand it. This could be inferred from the text of Art.IV-447, where it States that the
two months preceding the entry into force of the treaty will be cadculated from the time
of the depost of the ingruments of ratification by “the last date to take this step”. In the
absence of an obligation to ratify established esewhere (that is, if Art. 48 TEU is not to
be applied), such language could be interpreted to mean that the tresty enters into force
two months after the last date intending to ratify does so. Therefore, if a ggnatory date
decides not mean to ratify, this excludes it from those that have to depost the
ingruments of ratification for the CT to enter into force.

In light of this interpretation, the CT would enter into force with the raification
of only the countries that intend to ratify. Pursuant to the provisons for abrogation and
successon (Articles IV— 437 and 438 CT), the new Union would for those member
dtates replace the old one and the current treaties would be considered repedled. The
same should apply with respect to the nonrdifying dates. In any case ratifying
countries would do wdl to notify the others that they no longer consder themsdaves part
of the old treaties or, in case of dispute, to withdraw formally from them.

Withdrawal from the Union and adoption of a new refounding act.  Another way to
achieve the same result would be to invert the two steps mentioned above: the retifying
dates firg withdraw from the tregties and then sSgn and ratify a new refounding treaty
amongd themsdlves.

For conditutiond reasons, such a solution would cdl for new ratification
procedures — with dl the reaive consequences — to the extent that the previous
ratification was based on the logic of al member dates participating in the CT. The new
procedure, however, could be smplified and more rapid. Clearly, this solution would do
away with any debate over the admissbility of the CT entering into force without the
ratification of al member states. Moreover, it would make it possble to adapt the CT to
the new dtuation or even refound the Union in much more advanced terms than those
et out in the current CT.

In the same spirit, adoption of a new refounding act could be envisaged outside of
the cdasic scheme of internationd law and, therefore, without an IGC and without
raification. The new text could be adopted by a Congtituent Convention and then approved
by a European referendum. In this way, even the form and procedure for the entry into force
of the act would be in harmony with its substantially condtitutiona nature.

As for withdrawd from the exiding treeties, this should not rase questions of
legitimacy. It is true that a specid clause to that effect is provided for only in the CT
(Art. 1-60) and not in current Union law. But such a provison can be consdered
implicit or naturd for inditutions such as the Union (dthough not dl scholars agree on
this. On the other hand, internationd law dlows for withdrawa from tregties in the
absence of explicit provisons, both in the case of a fundamentad change in
circumgtances and when that option can be assumed from the nature of the treaty
(Articles 56 and 62 of the Vienna Convention). Even those authors who are in principle
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agang recognising the right of member gates to withdraw from the Union concede that
withdrawd is permitted in dtuations of paticulaly serious criss. Thus, withdrawa
from the Union appears to be legitimate a least in the presence of such a serious
circumgtance asthe falure to ratify the CT.
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