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Klaus von Beyme
INSTITUTIONAL ENGINEERING AND TRANSITION TO DEMOCRACY

n g

'I‘hc enlightened neo-msntuuonahsm in the 1980s bl‘Oughl back the institutions into polmcal
science. Previously they had been negleét;l._ ’Grandpa’s political science’ was out since n
was institutionalist. The competing paradigms of the 1960s and 1970s were behavioralism (in
magcrotheory combined with a functionalist systcui’s perspective) and neo-marxism. Both

were bitter enemies but they agreed on one point: institutions are only a framework to study
g the behavior of actors.

For the neo-institutionalists the msutuuons were still conceived in a rather

" mstrumental way. Institutions served as channels for the actors of pohcy networks Wthh
"% worked within and wnhout the constitutionally entitled pohtlcal lIlStltUUOIlS In an analogy to

Rather the palaeo-institutionalists reintroduced holistic considerations of institutional

engineering. Grandpa’s potitical science with weary discussions on the virtues of

as Giovanni Sartori. They had for a long time fought against the sociologisation of political
sctence and stood up ’in_defense of politics’ (Bernhard Crick). Only in France was it
unnecessary to fight "in_defensg of politics® because the institutiosalist bias of political
4 science in this country was never abandoned.
™" The neglection of institations under the auspices of behavioralism had negative
consequence for the discipline as can be shown in the case of Germany. The electoral
commission in the 60s, when Germany pondered over the introduction of the Brtish plurality
electoral law, still contained three social scientists. In the Enquete-commission for the
“onstitutional reform in the 1970s only one political scientist was represented at all. Political
science had left constitutional engineering to the lawyers.

Constitutional engineering involves the rationalistic bias that good ¢onstitutiggs can
be made - though its torchbearers by no means thought of the constitutions as a ’machine’,
t3gvas did some thinkers of the classical enlightenment era. Leftist mtional choice neo-
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ipsytutionalists held, such as Jon Elster (1988: 319ff), that the consequences of constitutional
-] chﬁngc can hardly be predicted. That is why he was rather interested in solutions to promote
g Justice instead of speculating about an efficient solution of problems. Non-normatively
: oriented analysts, on the other hand, nourished deep suspicions against the idea of justice in
g constitutional engineering. Good institutjons rather than good men and citizens -~agreeing on
justice - were required for them. Theoreticians of radical and participatory democracy - since
§ Rousseau - oo the other hand distrusted 'good institutions’ and were rather interested in
g educating good citizens motivated by a “cjyil religion” and educated for civil society. They
‘ Efgglected, however, that this required also institutions and even 'good institutions’ because
§ of the possible abuses of state-run educational efforts.

The established democracies have institutions which are used by their citizeas in a
routinized way without asking for their legitimation (Jepperson 1991: 149). Nevertheless
 some Institutions have to be protected by state measures and appeals to the people, for
instance the electoral system when participation approaches the 50% threshold and thus puts
- the democratic majority principle into question.

Institutional engineering was not a concept invented by the new wave of transitions
from dictatorship to democracy. It was rather a concept for transition from democracy to
g'?‘g. ‘;n(x.'mgy in a time when a consolidated democracy entered into a crisis. Italy was the
classical case. Some scholars began asking whether Italy ever met the cnteria for
consolidation until 1994 because the old system was shaken without major resistance from
the part of the established political forces. In the 19th century a British citizen who wanted
wta"buy the French constitution got the answer from the bookshop owner: "Sorry, we don’t
sell periodical literature”. The stability of consolidated democracy after World War I has
obscured the fact that stability is rather the ciception in constitutional history.

Institutional engineering in Western Europe is used all the time because of the
L"ﬁﬁropean Union. In Germany one fifth of all the laws are caused by an impulse from
Brussels. Quite frequently this involves also the constitution. There is not yet a European
constitution which makes the national constitutional engineering obsolete and reduced
constitutional adaptation to judicial review from Luxemburg. Quite a few experts {(cf. Grimm
-1994: 50f) warn us to attempt the institutional risk of European constitution without a
democratic infrastructure. The longer a European coanstitution will be postponed the more

complicated it will be to agree on a system. After the war, the European democracies were
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fairly similar vanations of the parliamentary system, even France until 1957. France
introduced a sem-presidential system in 1958 and systems in crisis, turning to constitutional
engxneenng, such as Italy, recently consider aiso the introduction of a semi-presidential
system. The East European system of the northern tier to which negotiations for access to the
EU were promised by 1998 have also partly adopted a semi-presidential system, such as
Poland. Some new members in crisis are thinking about constiutional engineering and
strengthening the popular elected president, such as Austria and Finland. In most European
countries the democratic crisis is spreading; the decline of party identification and voting
participation, fractionalisation of party system, alienation of citizens from what they call the
’political class’. Constitutional engineering seems {0 be the way out. The beliefs in
government project has shown alarming figures. In Italy the confidence in institutions is at
'its lowest state (32%) (Listhaug/Wilberg 1995: 305).

in such 2 model, institutional engineering in Eastern Europe was ao longer able to
import foreign istitutions. The concept of constitutional engineering is neutral to the question
whether- constitutional provisions develop via diffusion and import from other countries or
‘spring up as functional ¢ equivalents because the constitutional engineers have to solve similar

questons in different countries. Chasbulatov, as president of parliament in opposition to

president Yeltsin, tried to give almost a lecture to the deputies on the three possible systems,

the presidental, the semi-presidential and the parliamentary system. The result of the
“constitution-making process was nevertheless a rather original combination of all three, with

a center of gravitation in the semi-presidential system (cf. von Beyme 1996: 101ff). In the

transition process to democracy in Eastern Europe no completely new form of governmental

system was created. Most of them were, however, not whole-sale imports but rather
< indigeneous combinatioas of historical models. The American system as a model in European

history of 'constitutional engineering’ played mostly a ruinor role and remained within the

boundaries of semi-presidentiatism (cf. von Beyme 1987 33ff).

Institutional engineering in Western Europe concerns four democratic institutions:

s the constifution as a whole,

- the discovery of the semi-presidential system,

- the search for a new glectoral law which renders efficient majorities,

- the use of plebiscitarian instruments to overcome the crisis of the representative
system.
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1tutional engineerin

Constitutional engineening in the transiton from democracy o democracy was rare. It

in the case of a new federalization of constitutions (Canada, Belgium),

in the case of an adaptation of the monarchy to a modern parllamcmary system
(Sweden 1971, 1974).

There is only one notable case of transition from one regime (parliamentary) to
another (semi-presidential) (France 1958).

In most other cases institutional engineering remained below the level of replacing the whole
constitytiopal system. In the transition from dictatorship to democracy there was more
institutional continuity than in processes of transition from fascist or right-wing dictatorships

,.-to democracy.

Constitutions contain the meta-rules of a system which are to be accepted by all

groups supporting the new regime. The fourth wave of democratization in Europe, after

1989, led to a paradox situation: the meta-rules had to be fixed, though they were not yet
!‘Njconsolid.ated and agreed upon by many relevant political forces of the transitional regimes.
The written constitution, more so than in former transitions, remained a promise for the
future. What Schinitter (1992: 161) called partial regimes of the constitutional systems were
hardly developed: the party system ook shape, but the gysiem of interest groups remained
_hnderdeveloped.

' Whereas fascist regimes after 1945 disappeared, communist institutions after 1989
survived in many countries of Eastern Europe, especially those where transition was
bargaived for in a corporatist way (Poland , Hungary). In countries where a peaceful
- transition occured, some institutions were already revitalized and democratized in the late
" 1980s. Then in a second constitutional modernization the institutions of a market economy
were added to the constitutional system.

Cousﬁlution—nmking is a power-struggle, as can be seen in Western Europe after 1945

and in the 1970s as well as in Eastern Europe in the earty 1980s. Some of the old concepts

“such as the perception of parliamentary government as government by assembly became an
instrument for the old communists to extend their power bases. Sometimes the new

presidential office antagonized floating parliamentary majorities, which occurred in Poland

and Russia.
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in the position to impose constitutional ideas, either by the new democratic forum
"“(Czechoslovakia, Lithuania) or through the reform communists, who in the first period of
transition had stayed in power (Roniania, Bulgana, Albania, Serbia). A new coustitution in
the latter cases did not necessarily mean a new constitutional system. Where new states were
created because of the disintegration of multi-ethnic regimes, such as in the Baltic states or
m the successor states of Yugoslavia, the incentives to create a new constitution were great.
Only Estonia and Latvia revived their pre-communist constitutions in order to emphasize the
continuity of their statehood which bad perished through Soviet annexation.
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¥ ‘Four models of constituitonal consolidation were developed in Eastern Europe:

o

According to the Austrian example of 1945, the pre-authoritarian constitution coyld
be reintroduced, as in Estonia and Latvia. This road indicated continuity and
: denounced the Soviet period as violent intermezzo.
2 Corporatist revolutions tended to amend the coastitution if it contained enough
provisions to please the bourgeois elements in the country, as was the case in the
constitutions of the 1950s in Eastern Europe. In Hungary the constitution of 1949 ig
Article 2.1 emphasized the values of bourgeois democracy as well as democratic
socialism. In Albania a substantially amended constitution of 1976 was accepted as a
draft because the debate on the new constitution of 1991 was long and agreement was
difficult. Many CIS states have also chosen to keep amended counstitutions of the
Soviet period, eliminating the most ideosyncratic parts of Commuaist provisions.
.3 A third group went the normal route to work on a new constitgtion. This happened
mostly when one group had a hegemonial position - the Forum in Czechoslovakia or
the Communists. in. Romania and Bulgaria (until 1991).
4, In some cases no agreement was reached, as in Poland in 1992. A ’Small
Constitution” as a provisional constitution regulating the cooperation of the three
powers was the result. This situation was a reminder of the Third French Republic
which in 1875 created three different counstitutional laws but ao integrated
constitution. Article 77 of the Small Constitution in Poland indicated which parts of

the old socialist constitution were still valid.

The final compromise weakened some of the president’s powers and reserved, in the
possibilities for forming cabinets, certain rights of codetermination for the Parliament by the
~“possibility of a constructive vote of no confidence (Article 66.4). The president was not
' ready to accept this compromise and contributed to the destabilization of government in order
to impose himself as an arbiter. When Hamna Suchocka was toppled, the president, even
before the formal vote of censure, had negotiated with the Solidarity group and other foes of
the prime minister. *Solidarity’ consequently threatened strikes. This did not go as far as the
" ‘mobilization of the miners in Romagia, who tried to put the prime minister Roman under
pressure. The prime minister made it cclear, though, that these extra-parliamentary means

actually undermine parliamentary democracy in Poland.
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Most new constitutions combmed Western _democratic_principles with_indigenous

nanonal Lradluons Russia called hemelf a 'democratic federative constitutional state with 3

Republican form of government’. The "Social State’, added in previous versions, was graded
down to the catalogue of "declarations of state goals’ (Article 7). The principle of federalism,
on the other hand, was upgraded in the debates on the constitutions which were protracted
over several years. Originally, three ’Subjects of the Russian Federation’ (Daghestan,
Mordvinia and the Northossetic Republic) have used the characterization of a ’socialist
Republic’. In the final version of December 1993, all socialist remainders had disappeared.
On the other hand, in the codification of the new economic system many concessions were
" made to the old nomenclatura. The parliamentary draft of the Russian Constitution contained
an Article (9) on “social market economy’. It disappeared and was downgraded to a more
neutral mentoning among different forms of property (Article 8.2). The draft of 1992
(Amcle 9.3) wanted to emphasize “social partnership’, but it was sacrificed in search of a
compromlse between the reformers and the die-hards of the old regime. In some respects
there was no harm done and new well-sounding formulas without coacrete obligations for the
state were omitted. Sometimes the new formula sounded like an adaptation of old contents.
"Social partnership’ in its streamlining capacity of the draft reminded one of the old notion
socialist community of men’ which had not improved the liberty of Soviet citizens

In Hungary the bargained constitution proclaimed a "peaceful political transition 1o a
legal state which realizes a muitiparty system’ (preamble). *Social market economy’ was a
compromise after so many failed experiments with a “socialist market societv” was accepted
in many East European countries. In Germany it had remained a propaganda slogan since
Erhard and lasted uhtil it was finally introduced into the ’State treaty’ with the GDR, which
led to the unification of the two German states (Article 1.3, 11). Even the principles of the
magic_quadrangle of economic goals of the state {full employment, anti-inflation policy,
balanced state budget and balanced foreign trade) earned constitutional importance. The
formula “social and democratic legal state’ in the German Basic Law spread already in the
third wave of democratization after World War II (Spain 1978, Article 1). New were the
abundant confessions for an ecological market society in Eastern Europe

The gscif-pmage of the transitional regimes which showed itseif in the new
constitutions was sometimes very vague: it included ’political pluralism’ (Romania, Article

=L

1) or the 'partiamentary system of government’ (Bulgaria, Article 1.1) and sometimes even
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the catchword of a 'civil society’ was introduced (Lithuania 1992, preamble; Slovenia,

3. preamble). Most states were $o insecure of thewr continuity that lengthy references to history

were often made. Lithuania hinted at its statehood which was founded "many centuries ago’.
Slovakia, hardly ever an independent state, invoked the ’cultural heritage of Kyrillos and
Methodius' and the 'historical bequest of the Grand Moravian Empire’. Croatia even inserted
« .. a.historical list of al} the sovereign decisions made by the Croation estates (which operated
\:vithin other Empires).

The separation of state and church was emphasized in many costitutions. According
to the predominant interpretation this was no longer an attack for the free exercise of
; _ religion, as it was interpreted sometimes in the early days of laicist movements. The
‘ brivilegcd mentioning of a ’traditional religion of the Republic’ in the Bulgarian constitution
(Artcle 13.3) was hardly compatible with the state’s religious neutrality. Russia underlined
the *worldly state’ more than others (Article 14)_ No religion was allowed to be imposed by
_the state. Religion in this respect was treated in equal terms with 1deologies (Article 13.2).
 The invocation of the almighty God in the Polish draft of a constitution. was not deviant from
the customs of other Catholic states (most outspoken in Ireland 1937/72, preamble). The
culture of preambles even in modern laicist cultures has a threefold function: to sketch in a

ceremonial language the basic principles of the system, to integrate the citizens and to
menton the hopes for the future. In Eastern Europe this kind of verbal integration flowered,
as was necessary since the integration of the citizens in many states was shaky and the
prospects for the future were dim.

The best intentions were devoted to the prevention of systems failing back into
o @Mm Most abuses of the communist system were forbidden, such as forced labour,
censorship (Russia, article 28.3; Slovenia 1992, article 1) and the death penalty (Slovakia,
article 15.3). "The right to live’ (Bulgaria, Article 28; Russia, article 20} logically entails the
outlawing of death penalties. Russia, however, was not in a hurry to implement this
éonsequcnce. The 'right to live’ was limited by the addition that the death penalty is possible
"until its abolition by a federal law’,

The counter-reaction against totalitarian dangers led to a frequent entrance of truisms
into the constitution, such as outlawing regulations which limit immigration and emigration

- of the citizens (Estonia, Article 36; Russia, Article 27), forbidding deportation (Russia,

Article 36.2), torture (Russia, Article 21), medical experiments with men (Estonia, Article

5
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18.1, 18.2) or collecting data on the citizens’ private life (Russia, Aug. 1993, Article 45.1).
~ It did not strengthen confidence in the new legal state, that this provision disappeared in the
A last moment. ln some countries the deprivation of citizenship was outlawed (Article 6.3).
Only in Poland did the provision that the president could deprive a citizen of Polish
citizenship exist (Article 41).

Truisms of best intentions entered the constitutional texts, such as the sentence:
anpublished Taws are not applied’ (Russia, Article 15.3). One can imagine that this was
meant to be a barrier against the Russian practice to govern by unknown ukazy, but in a
legal state this provision is superfluous. Contradictions and limitations of granted rights also
hindered the trust in the legal state. In Russia (Article 55.2) it was ruled that human and
" citizens’ rights should not be diminished by state activities. But the catalogue of exceptions
mvited some misgivings. Not only did *moral reasons, health and the rights and interests of
other persons” authorize limitations of the basic rights, but even ’the defense of the country

and the security of the state’ (Article 55.3). "State security” was surely the most abused

notion under Communist rule.

Following the German exampie, the constitutionality of the parties entered some of
the budding democratic constitutions (Bulgaria, Article 149.5; Estonia, Article 48.3; Poland,
Article 5). In Russia’s constitution (Article 13.5) the social organizations were also included.
In most countries a Constitutional Court was developed, but in only a few cases was the
Court directly entrusted with the decision of whether the constitutionality of parties should
be given or not. Ia many countries the democratic status of interest groups was regulated.
Mandatory membership in mass orgamizations was outlawed in Russia. Originally this
- provision was limited to the trade unions (draft 1992, Article 29). Yeltsin’s constitution of
December 1993 has postulated a right to leave mass-organizations for all interest groups
(Article 30.2).

In most consitutions the protection of private property was new. In some countries
state ownership was strongly protected for the mining resources (Yugsolavia, Article 73).
Also for agricuitural soil, certain nghts were reserved in some constitutions of the succession
states of Yugoslavia.

Governmental stability was a concern in many constitutions - as it was in the new
democracies after 1945 which first ‘rationalized® the parliamentary system. In Bulgaria
(Article 99) and Hungary (Article 33,3) the president was subject to certain rules of

E‘"?M?"
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: consultation. The Swedish constitutional reform of 1971 first introduced this kind of
* provision because the Riksdag majority distrusted the heir of the throne who later became
L .king of Sweden. The distrust was not so much due to the concern of his democratic
o intentions, but rather his intellectual abilities to handle difficuit procedures of coalition-
buildung. Although roany constitutions preserved plebiscitarian elements of the former

¢ socialist constitutions, excesses of communist manipulated democracy such as the recall

% (Poland, Article 6) of the imperative mandate for deputies (Bulgaria, Article 67) were
: forbidden.

The most important test for the democratic convictions of the founding fathers of the
: oew regimes was the treatment of ¢thnic minorities. There were declarations of the

NG _‘multinational people‘(Russia, preamble) or invocations of the ‘democratic tradition of

' nation-building‘(Yugoslavia, Article 4) which were similar to the rhetorics of the old regime.
All these provisions were impacted only by specification. It caused doubt when Russia
{(Article 1.2) differentiated between the notions of ‘Russian’ (russkii, ethnic meaning) and

ki, - rosstiskyj (legal meaning), but in the end declared the two terms as synonyms. The treatment
of different languages was the most important part of ethnic relations. Sometimes a state
language was fixed (Bulgaria, Article 3; Lithuania, Article 14). In Russia (Article 26.2) the
right to speak one’s language was granted for all ethnic groups. But a language of the state
i (Article 68.1), the territorial languages of the Republics aside, was written into the
| coastitution. The most curious provision was found in the remainder of Yugoslavia. After 40
years of propaganda for an integrated Serbo-Croatian language the Constitution under Serbian
dominance restricted the notion ‘Serbian® to two dialects written with Cyrillic characters.
State languages can also be found in Western constitutions. Spain’s constitution
iy (Article 3.3) mentions the right and duty to know and to use the state language. In Bulgaria
{Article 36.2, 36.3) this was formulated in a much more mandatory way, because there was
a ‘duty to learn’ Bulgarian. This was much in the tradition of the Bulgarization of Turkish
names in the 1980s which did not stop at the cemeteries of the Muslims in Buigaria. More
ity &usNorthy was the Slovakian formulation (Article 32) which did not impose a duty, but
only mentioned the right of the ethnic minorities to learn the state language. Apparently
those countries which were fairly homogeneous in ethnic respect could afford to be most
liberal - as Hungary for instance. Nobody will conclude from the constitutional text to the
3 social reality of ethnic politics. But it is noteworthy to point out that the degree of liberalism
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and pluralism in most cases is aiready visibie in the constitutions. Most important was,
however, the regulation of ethnic relations in laws which supported affirmative action. The

Czech Republic and Hungary were most generous in this respect in granting the ethnic
 minorities financial and organizational help. |

In many cases, remajnders of the old system were to be found in the.description of

social rights and cjtizens’ duties in the constitutions. Poland (1952/92, Article 69) declared
‘a right to recreation and leisure and promused (Article 77) to support the creative
intelligentsia. Hardly any constitution went so far as the constitution of the Land Sachsen-
Anhalt in 1946 which ruled a ‘right of the youth to pleasure’- a fairly ridiculous variation of
the old principle of ‘pursuit of happiness’..
In the GDR until March 1990 there was a constituion-making process for an
'- independent East German state. But the ‘round table‘ discussion on a democratic constitution
were already more realistic than other former ex-Communist countries in stating the social
rights are basically meaningless in the areas where the democratic state is unable to control
the creation of such goods as housing or workplaces. As in the West, environmental
* protection was the door where unrealistic formulations entered the constitution. ‘Everybody
has a right to sound environment'(Slovakda, Asticle 44) raises many expectations which
cannot be satisfied. German leftist analysts (Guggenberger et al., 1991: 35), therefore,
renounced writing into the constitution everything under the sun which is good and desirable.
"This did not prevent constjtution-maléers from promising a ‘humane demographic
policy*(Russia, draft 1992, Article 8), though.

The duties of the citizens remained in many coanstituions. The duty to pay taxes was
emphasized much more than in Communist regimes (Romania, Article 53; Russia, Article
57). Military service (Russia, Article 59.3) is mentioned as a duty, in combination with a
right to opt out and to choose a civilian service instead of serving in the army. Some
declarations, however, came close to older communists formulas. In other cases, the state
handed over part of its responsibilities to its citizens when it imposed on the citizens the duty
to preserve the monuments of history and culture (Article 43). The constitutional sections
dealing with the duties of citizens are certainly the most papatronizing aspects of the new
regimes.

Western analysts should be fair; constitutions are hardly ever without contradictions,

- because they have been worked out by compromises. Universal declarations are to be found

.1
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 next to state interventions on behalf of very specialized interests such as ‘agriculture in the

mountains (Switzeriand, Article 23 bis). The more protracted the constitution-making

process, as in Russia or Poland, the greater are the contradictions in the constitutional

2 ' - System.

R e aaad

Constitutions are decisions about the distribution of power. Institutional engineering

is just a too technocratic expression for influencing the power process by constitution-
making. The semi-presidential system as well as the electoral law have been used by

o _constitutional engineers in East and West to reshuffle the balance of power between various
' political forces.

2} The semi-presidential gystem
. The search for good institutions has led - in West and East - to a positive reevaluation of
bybrids, such as the semi-presidential system or electoral laws which offer a bonus to
majorities without being majoritarian. In both fields a loose talkk on 'mixed systems’ is
widespread. But ueither is the German electoral system a ’mixed type’ nor is the French
system of semi-presidentialism. The former is but a variation of proportional electoral law,
| the latter is basically a subtype of parliamentary systems. Some authors ry to create an
independent type (Bahro/Veser 1993), but more rigorous examination teaches that the French
system is closer to parliamentary regimes than to an authentic presidential system (Steffani
1995: 639). There is a huge range of variation in the power of presidents in semi-presidential
. systems. In some countries, such as France, the president is much stronger than provided by
the constitution; in others, such as Finland or Iceland, it is de facto weaker than according
to the constitution. This relative power position may even vary over time. It even happened
to the true presidential system in the United States, otherwise some authors would not have
~ been able to talk about *congressional government’ (Wilson) and others (Schlesiager) about
an "imperial presidency’, both being fairly close to the truth in their respective time though
no constitutional engineering had changed the legal powers of the office (cf. von Beyme
1987: 57).
Constitutional engineering in Italy has led to a debate in which Sartori’s (1994: 136f)
dictum mixed types are better than pure types is widely accepted. The Italian case discredited
institutional engineering, however, because leading figures, such as Berlusconi changed thetr

opinion several times and called on experts for every turn. Most absurd was the discussion
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 contribute to show the virtues of such as system in the light of the peace-making process in

the Middic East. So far no West European system introduced a sémi-presidental system in

This plebiscitarian mood - reinforced in sume cases by demagogic leaders who hoped

%" to have easier access to power by popular vote - has created many semi-presidential systems
oy '

2B in Eastern Europe. Some authors (Merkel 1996: 84) &y to subdivide presidential-

Erosion Coilapse Continuity of elites
(sometimes combined with
the foundation of an
independent state)

sei- parliamentary | semi-pres. | parliamentary | semi-pres. | parliamentary

presi- :

. dential
Potand Hungary Lithuanmia | Czech Re- Russia Bulguria

public Belarus Latvia

Slovakia Ukraine Slovenia
Romaniz
Croatia
Serbia

— — ]

Both regimes occur in aii the three types of ansition to democracy. Only the type

B "continuity of eliwes” shows a pre-ponderance of semi-presidentiai systems. Whereas the new
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favour, this was not possible so far concerning the type of regime. There was no transition
from parliamentary system to semi-presidentialism and the other way around so far. Even the
e two former communist systems which declined by erosion and negotiated revolution and kept
5 -_ .. opent parts of the constitutional question. Poland and Hungary are not likely to change the

system once they agree on a final constitutional settlement.

3} Electoral laws
"2 Transitions to democracy were frequently combined with a new electoral law. Since the first

wave of democratization in this century, after 1918, the transition was accompanied by a

transition o Or a restauration of proportional glectoral systems. Electoral systems are even
more directly related to_the distribution of powers in a system and were therefore highly

r————

¢ controversial. Most institutional engineering after consolidation in Western democracies

concerned variations of the proportional system. In the 1990s only two exceptions from this

rule can be found:

- New Zealand changed from the British plurality voung system to a personalized
proportional system similar to the German model. The new sensibility for political
correctness towards minorities - especially the Maori - contributed to this reform
(Ingh 19935).

- Iigly changed from the proportional system to a variation of a majoritarian system.
This case is important because it was not a question of fairness, as in New Zealand,
but because of deep crises of the parliamentary system. The electoral reform as of
August 1993 was oriented towards the referendum of April 1993. The reform seemed
to be highly legittmized. 82,7% of the voters endorsed electoral reform. In both
chambers three quarters of the seats were distributed according to plurality vote in
single-member districts and one quarter as a proportional compensation. This saved
the life of some minor groups. The high expectations of a new system which was 0
usher into an age in which the corrupt old political class disappeared were not
fulfilled. No bipolar system but rather a tripolar system developed. The electoral
alliances which were admitted prevented the system from realizing the idea of a direct

investiture of the executive by the voters. Regional fragmentation of the party system
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increased, especially in the North where the Lega Nord dommated. The center was
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;. or old elites used constitutional engineering in order 10 manipulate the electoral law in their
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reduced but it survived (Freund 1995: 61).

For a long time the experts had resisted to a fundamental electoral reform. Norberto
Bobbio (1984) once argued that it was unfair w force two venerabie old parties which
participated already in the Risorgimento, such as the Liberals and the Republicans, to

% disappear by electoral engineering. The little reform of 1993 forced several small groups to

disappear. 1t brought even the formerly leading party, the Christian Democrats, to the brink
of ruin. But they survived, renewed as Popolart with 11.1% (1994). The 'étermel marais du
centrisme’ which was denounced by Duverger in the Third and Fourth Republic, however,

% has not completely been dried out.

The reform as a first example of institutional engineering proved to be half-hearted.
'Maggioritario mga on troppo’ (Bartolini/D”Alimonte 1995), two Italian political scientists
have dubbed it. The PDS, the Lega Nord and the Christian Democrats (PPI) demanded the
absolute majority voting system with two turns according to the French model in the Fifth
Republic: ‘Conservative analysts, on the other hand, opposed the majoritarian tendencies in
the country and called the half-way reform already an ’act of violence’, alien to Italian
political culture (Panebianco 1994: 1). The limits of institutional engineering were visible:
the reforms were to be transported by popular will. The majority of the voters was, however,
overburdened with judging complicated electoral formulas. Experts of electoral engineering,
on the other hand, wanted a radical reform which was logically coasistent but difficult to
explain to the voters. Democratic legitimation of a reform threatened to fail because the
matter was too complicated for simple yes-no answers of voters.

The logically comsistent formula was not visibie because electoral engineering was
used to calculate advantages for various political groups and parties. Sartori 1995: 44) - il
grande vecchio of political science - had, as many other professors of political science, a
chance 10 participate in a daily scientific debate in the newspapers. He cautiously advocated
the French system with two turns. But his caveat was that the French system is acceptable
only when it succeeds in structuring the party system. In many statements in this debate there
was a criticism of the old partitocrazia, combined with the fear that Italian parties under a

_ French electoral formula might be reduced to their French prototype. Electoral engineering

was hardly able to predict the consequences of an electoral reform, especially when it was
linked with the introduction of a semi-presidential system.
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West European experieaces with electoral engineering showed that the effects of
2 changes of the electoral formula are hard to calculate. For decades the Germans were told
% that Hitler could have been avoided with a British electoral law, untl retrospective scenarios
made it more likely that the Nazis would have seized power even earlier than 1933 under
| plurality vote (Falter 1991). The Freuch soctalists had denounced for two decades the French
o majoritatian system as detrimental to the left, until Mitterand discovered in 1981 that the
' Gaullist formula benefited his PS once it overstepped the threshold of a certain strength. In
power, Mitterand again miscalculated the impact of electoral law. He had hoped to defend
the PS position by a proportional electoral law - a calculation which was doomed and France
returned to her former formula. The Frenoch manipulation of electoral law was no warning
)for Ttaly, so it had to make her own experiences. Italian experiences with the former legge
truffa should have made the country sceptical. But from time to time the pseudo-rational
arguments of constitutional engineers are used as a panacea to overcome the crisis of a
system.

“ 1o Eastern Europe the engineers of the new counstitstions and electoral laws were on
a still unsafer ground for their predictions. Most of the East European countries have
introduced a varjation of proportional electoral systems combined with majority building

B O T K Tl T L e N N R - . L YL T WS RNEPT PRt

% capacities. Three variations of proportional and combined electoral laws were introduced by
i{ the constitutional engineers:
% - A persomalized proportional law of the German type in which the result in single
‘ member constituencies has little impact on the distribution of the seats,
- The parglie] svstem (the Germans first debated the abstract type under the misleading
' name of ’Gfabensystem’) which was first introduced in Mexico and later became

popular because of Japanese experiments. It is characterized by a parallel distribution
of one part of parliamentary seats by majoritarian and the other one by proportional
provisions. In Eastern Eurcpe the constitutional engineers of Croatia, Lithuania and
Russia used it.

- Compensatory electoral systems which also involve a combination of majoritarian and
proportional provisions. But in contrast to the parallel system the mandates which
were conquered by the majority principle are not counted (Kasapovic/Nohien 1995;

Nohlen/Kasapovic 1996: 30ff).
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'Institutional engineering’ is a correct expression when we analyze the power

¢ considerations involved in the creation of electoral laws. The type of transition was only
% partially influential on the choice of electoral laws (cf. table 2). Where the old elites

remained strong, they tried to stick to the majoritarian electoral system which predo&inated
in the Communist countries (Nohlen/Kasapovic 1996: 45).

¢ ‘Table 2: Modes of transition and electoral system

e ——

erosion collapse

e FREN
ERRAE P

continuity of elites
including foundation of
independent states

It Poland (3)

Hungary (4)

Czechia (3)
Slovakia (3)
GDR
Lithuania (2)

Russia (2)
Ukraine (1)
Romania (3)
Croatia (2)

Serbia (3)
Bulgaria (3)
Slovenia (3)
Latvia (3)
Belamus (1)
Albania (4)

(1) absolute majority voting

(2) parailel system

(3) proportional system in multimember constituencies
(4) compensatory
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Insututional enginesrs, exploiting the absolute majority system to strengthen their power
"' position, frequéntly failed. The system fuifilled its purpose to guarantee rgpresentativeness
and participation, but failed to create a conceptrated party system. The reasons were
declining trust in communist parties or desintegration of the forum type parties when the new
forces chose to stabilize their recently conquered power position by an old electoral formula.
" The result were new compromises between the camps, most frequently hyhrids of systems,
combining majoritarian and proportional elemeats. In many cases the elements of the
electoral law were not fully compatible. They were less the result of logical system but the
accident of momentaneous power relation among the parties.

Institutional engineering in Eastern Europe took place on a large scale. Among 19
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countries 9 voted on the basis of a majoritartan system during the first elections. Eight of

those have changed the system for the second election: four created a combined system, two

. a proportional system. Among the combined and proportional systems also five attempts of

institutional engineering bave been carried through (Nohlen/Kasapovic 1996: 205f). The
reform pessimism in an institutional freezing hypothesis of some authors - institutional

engineers in the first elections miss their chance and later only minor reforms are possible

which do not change anything (Solari in Nohlen/Solari 1988: 22) - proved to be unjustified.

Sartori (1994: 29) advocated another explanation for the reform pessimism: political
$cienﬁsts are incapable of giving an adequate policy advice. Many of the criticisms that the
new electoral systems are poorly designed - leaving the question open whether politicians or
political scientists are to blame - judge from the basis of conventional wisdom with quite

' simple assumptions on causality. Most of the hypotheses on the impact of an jndependent

varigble (the electoral law) on a dependent variable (the party system) were mistaken in the
case of Eastern Europe. Institutional engineers refer to intervening variables such as ’political
culture’ and 'gleavage structure in society’ to. explain the failures of prediction.

Another interveming variable was the choice of the governmental svstem. Since
Lijphart it has been discussed whether in tranisitons to democracy the combination of semi-
presidential systems with proportional electoral law or with combined systems - deviating
from the majoritarian formula - do not create the worst of all the worlds. This assumption
was plausible under Walesa’s presidency in Poland, but after some corrections of the
‘proportional system it became less obvious. [t seems to be less true in those countries where
the continuity of oid elites (Romania until 1996) was unshaken and presidents bad enough
mapipulatve powef in order t0 overcome the considerations of the institutional engineers.

Skepticism against institutional engineering spread amoag some experts. They
withdrew to the position of circular causality relations among thc variables and to less
rigorous demands of simultaneous maximation of all the three functions of electoral systems.

Venerable truisms of insight were revitalized: electoral formulas create the desired function

. of stabilizing party systems only when the developmental differences in the country are not

-too alarming (Nohlen 1990: 127). In spitc of an equalizing ’social imperialism’ of the
Communist federations the collapse of the systems of planned economy left the budding

democracies with emormous rcgional imbalances. Sometimes this was the case becausc of the

~ equalizing capacities of Commuanist regimes: they located factories in little developed areas
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without fiscal considerations of the comparative costs of such an iavestment policy. When
these factories collapsed becausc of their natural disadvantages im am open and
internationalized economy, the functional prerequisite of regional equality was no longer i

“given. This had some impact oa the stabilizing measures of institutional engineers. |

i n-
When democracies enter a stage of crisis the electors are rediscovered by the political elites.
‘The call for plebiscitarian participation is popular. Even in highly anti-plebiscitarian systems,
such as Germany, two thirds of the electors favor plebiscitarian co-determination in the
legislative process. The clites in Germany, on the other hand, are most stubbornly opposed
to amy concession ig that direction because méy partly believe in the old myth that the
. - Weimar Republic declined because of abuses of plebiscitarian instruments (Jung 1990).
Institutional engineers are not always so convinced that plebiscitarian instruments will
improve democracy because:
- parties and parliaments are further wgakened,
Vo= votes in a refereadum are interpreted as a vote of nogoefidence against the
government coasultiog the voters. The opposite can happen as well as in Norway:
twice the victors in a referendum were defcated in the subsequent clections
(Caciagli/Uleri 19%4: 175),
- frequent referenda strengthen powerful interest groups which mobilize their interests,
- referenda gimplify the complexity of political decisions by simple yes and ao-
questions.
Again, Ttaly is the best test case for institutional engineering by the introduction of referenda
in 1970. 26 decisions in 8 rcferenda were taken by the people, among them important
questions, such as divorce (1974), abortion (1981) and questions of minor impoitance, such
as limitations of hunting (1990) or the abolition of a ministry of tourism (1993). The Italian
electors falsified the Weimar traumatic experiences and decided moderately. Ouly in the case
of public party finance (1993) did a great majority vote against the status quo (80.3%)
though most partics recommended something else. New social movements use the
referendum against the established parties which are less and less able to carry through their
policy, as [taly experienced in the case of turning giown abortion, proposed by the Christian
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' Democrats (1981). Sometimes single persons, organizing comittees won broad support

(Segni, Gianaini or Pannella). The referendum on the electoral system in 1993 ushered into
the end of the old republic and showed the danger that strengthening oge institution by

1 institutional engineering may weaken another one, such as the parties. Even leftist thinkers,
o " such as Bobbio (1984: 41) did not evaluate referenda as an instrument of democratization -

except in situations of crisis and deadlock - and rather recommended more participation from
the subsystems. Plebiscitarian instruments as a way out of deadlocks in democracies are

dangerous (Sartori 1994: 165). They are however, preferable to a coup d’&at and are

~ tantamount to a legitimized coup. They are the more dangerous as popular decisions in recent

times were sometimes taken by tiny margins, such as the popular election of the Polish
president - which invited hundreds of attempts to invalidate the elections via the
coustitutional courts. Quebec decided with a tiny majority 1o stay within Canada and the

Ci3% ~ Danes and French accepted with not impressing majorities the treaties of Maastricht. The calt

for participation instead of representation proved. not always to be a way out of the crisis.
In the crisis of the 1990s there were two ways out of the crisis: Italy has chosen the
plebiscitarian road without very convincing results. Germany, on the other hand, has

B i followed its purely representative concept and did not even accept a referendum for

endorsing the constitution after reunification. The elites in West Germany rather tried to win
over acceptance for the system via financial transfers. They "bought’ legitimation instead of
mobilizing it via broader participation.

_ The institutional engineers in Eastern Europe had no problem in keeping a ’socialist
achievement’ in the constitutions which was doae with very few exceptions in most of the
post-communist regimes. Fortunately, it was rarely used and when it was, such as in Russia
1993 or in Belarus 1996, it had a highly manipuiative character. Moreover have conflicts

. between parliamentary majorities and presidents in both cases undermined the legitimacy of

the referenda by petty power struggles on behalf of the conditions of the refereadum.

Conclusion

_ Institutiona! and constitutional eugineering is a concept which grew out of the revival of an

enlightened institutionalism. Palago-institutionalists - which had always fought against a
sociologization of political science and its reduction to limited considerations oo the causahity
between independent and dependent variables - and peo-institutionalists working with rational

5.21
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¥ _choice models joined their efforts to reconsider institutional factors.

Institutional engineering is an instument of comparutive politics to evaluate the
consequences of mstitutional change via comparisons. it was developed in the study about

transitions from democracy to democracy. It showed that changes usually were made within

53 narrow limits. Rarely did systems change from one type of rule to the other (such as 1958

in France) or change majoritarian electoral law for strict proportionalism. The moves usually
were done tn the middle field of combined majoritarian and proportional systems and
arrangements which remained within the proportional system but seemed to guaruntee a

' streagthening of the relative majority parties.

Institutional engineering in the crisis of Western democracies was completed by the
largest wave of transition to democracy m history: two dozens of countries overnight tried
to democratize. A particular constellation between oid and new elites led to a particularly

e tough process of compromising between old and new forces, old and new institutions.

Institutivnal engineering was bilocked in sume cases in the deadlock of Bo agreement which
left countries such as Poland or Hungary without a final constitutional sotution. This must
not be a burden m the future. The Third Freuch Republic survived 65 years (1875-1940)

with a similar sitzation.

In the third wave of democratization old rules of thumb that institutional change had
i 118 TG wave of dem

e —— ——

to be completed in the initial stage have been faisified. A greater volatility of voters and a
losexr party system than in former transitional regimes have contributed to more room for

manouvering in instituitonal engineering. This was at least guite obvious in the regim of

3" electoral laws.

Lmﬂmti_mwl “engineering showed, however, in Eastern Europe that the progressive
inteation to make democracy work - combined with the concept of plebiscitarian decision -
is always in danger of being abused for changes away from democracy, even under the

" disguise of democratic institutions, such as the application of referenda. Belarus is a latent

danger everywhere!
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Robert Eigie
Constitutions: Do they matter? Why do they matter? How do
they matter?

Do constitutions matter?

For Wheare, the word ‘constitution’ is used in two different senses
(1966, p. 1). First, it is used to refer to “a selection of the legal rules
which govern the government of [a] country and which have been
embodied in a document” (ibid., p. 2). So, countries with a codified
constitution, such as France and the US, have a constitubion in this
first sense of the word. Second, it is also used to refer “to describe the
whole system of government of a country, the collection of rules which
establish and regulate or govern the government” (ibid., p. 1). So,
couniries without a constitution in the first sense of the word, such as
Istael and the UK, still have a constitution in this second sense of the
word. In addition, though, even those countries with a constitution in
the fitst sense of the word also have a constitution in the second serse
of the word as well. That is to say, in countries such as France and the
US only “a selection of the legal rules which govern the government”
has been embodied in a document and yet the government of these
countries is affected not simply by the rules which are set out in the
codified constitutional document but also by other formal and
informal rules, procedures and practices as well. Therefore, some
countries will have a constitution in both the first and second senses of
the term, whereas other countries will only have a constitution in the
second sense of the term.

On the basis of this observation it may be argued that
constitutions in the first sense of the word are not necessary for good
sovernment, whereas constitutions in the second sense of the word
are. That is to say, constituions matter but only in the second sense of
the word. As Preuss notes, the opposite of a ‘constituted” system (in the
second sense of the word) “is the condition of a sodety which can deal
only very imperfectly with its destructive tendencies, its power
structure, its social inequalities ...” (1895, p. 110). In other words, the
absence of a body of legal and extra-legal rules to shape the relationstup

e
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both between the set of political institutions in a country and between
the citizens and those institutions will result in confused
responsibilities which mayv in turn encourage the exerdse of arbitrary
power. Needless to say, this bodvy of rules must meet certain
requirements if it is to be considered democratic {in the liberal sense of
the term). Nevertheless, it remains that the absence of a constitution in
the second sense of the word is potentially dangerous. By contrast, the
absence of a constitution in the first sense of the word is not necessarily
dangerous at all. For example, both Israel and the UK may have far
from perfectlv democratic governmental systems (according to certain
interpretations of the term ‘democratic’), but they do not have systems
which permit arbitrary power. Clearly, there are times when it may be
necessary to establish a codified constitution. Newly democratised or
independent countries may wish to mark unambiguously the break
with the past. Nevertheless, evidence suggests that a codified
constitution is an option rather than a requirement for good
government. Indeed, Pogany accurately observes that “constitution
making, the formal act of drafting or revising a constitution, does not
lead automatically to constitutional transformation” (1996, p. 589). In
other words, the establishment of a constitution in the first sense of the
word does not necessarily bring about a fundamental change in the
overall way in which a society is governed. Instead, what is more
important is the whole body of rules that govern the government of a
counfry, namely the constitution in the second sense of the word.

Why do constitutions matter?

The term ‘constitution’, as defined in Wheare's second sense, is the
equivalent of the term ‘institution’, as defined by Peter Hall. For Hall,
the term ‘institution’ refers to “the formal rules, compliance
procedures, and standard operating practices that structure the
relationship between individuals in various units of the polity and the
economy” (1986, p. 19). In recent years, there has been a resurgence of
interest in the role played by institutions in the political process (see,
for example, Steinmo, Thelen and T.ongstreth, 1992). The essence of the
institutional approach is that instituions can help to explain political



outcomes. They do so because they affect both the degree of pressure
that political actors can bring to bear upon the political process and the
likely direction of that pressure (Hall, 1986, p. 19). That is to say,
wmstitutions influence the power relations between the various
participants in the political process, empowering and/or
disempowering political actors in the pursuit of their objectives, while
at the same time they also influence the choice of objectives which
these actors decide to pursue. In short, institutions help to establish
both the rules of the game and the aim of the game itseif.

Constitutions only matter because the rules, the institutions,
that comprise them are not inconsequential. The corollary of this point
is that by establishing certain constitutional rules, or a certain
Institubonal structure, it is possible to shape the fundamental pattern
of decision making in a particular country. Needless to say, at any one
time many rules will be operational. This means that the decision-
making process is unlikely to be shaped by merely a single institution
(such as the prime ministership), or by a single set of institutions (such
as the executive) but will be shaped by a combination of interlocking
institutions and sets of institutions (Hall, 1986, p. 260). The relationship
between these institutions is complex and their effects are almost
always countervailing. Nevertheless, despite the complexity of
institutional arrangements and their countervailing effects,
constitutions (in the second sense of the word) matter because the sum
of the institutional relationships that they contain and their effects
produces a particular pattern of dedision making in any given country.

How do constitutions matter?

If constitutions, understood as a general body of institutional
relationships, matter and they matter because these relationships shape
the outcome of the decision-making process, then there is a natural
temptation to try and specify which relationships comprise the optimal
form of constitutional design. This is the motivation behind, for
example, the debate about the relative merits of different forms of
government. For example, Linz argues that the virtues of
parliamentarism stand in contrast to the perils of presidentialism
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(1990a and 1990b), whereas Shugart and Carey postulate that properly
crafted presidential or premier-presidential regimes may overcome
some of the most oft-cited disadvantages of presidentialism (1992, 273-
287). So, there is a debate as to which institutional relationships are
better than others. The problem with this debate, though, lies in the
classification of the various constitutional, or institutional, forms that
are posited. The classification problem can be seen in two particular
ways.

Firstly, there is no cormmon agreement concerrung either the
optimum number of salient constitutional forms or their most
appropriate nomenclature. For example, Riggs prefers to adopt the basic
distinction between two major types, parliamentary and presidential
(Riggs, 1988, 252). By contrast, Duverger favours a classification which
introduces a third type, a semi-presidential regime (Duverger, 1980).
Less parsimoniously, Shugart and Carey have distinguished between
six separate types, parliamentary, presidential, premier-presidential,
president-parliamentary, assembly independent (Shugart and Carey,
1992, 26) and parliamentary with president (Shugart, 1993).

Secondly, there is also no common agreement concerning which
countries should be treated as examples of which particular
constitutional forms. Different writers place the same country in
different categories. Most notably, there are certain problems with
‘mixed’, ‘hybrid’ or ‘frontier’ countries which are endowed with both a
popularly elected fixed-term president and a prime minister who is
responsible to the legislature. For example, Sri Lanka has been
classified as a presidential regime (Horowitz, 1990, 77) and as a
president-parliamentary regime (Shugart and Carey, 1992, 160). Iceland
has been classified as a semi-presidential regime (Bartolini, 1984), as a
pariamentary regime (Mainwaring, 1993, 205) and as a premier-
presidential regime (Shugart and Carey, 1992, 160). Finland has been
classified as a presidential regime {Lijphart, 1984, 70), as a parliamentary
regime (Ljjphart, 1989, 373), as a semi-presidential regime (Sartor1, 1994,
134), as a premjer-presidential regime (Shugart and Carey, 1992, 160), as
a dualist executive regime with a presidential corrective (Nogueira,
1986, 136) and as a mixed regime which belongs to none of these
categories (Stepan and Skach, 1993, 5). Finally, one writer ctes 29
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different classifications of the French Fifth Republic (Cohendet, 1993,
69).

[i may well be that parliamentansm is indeed virtuous and that
presidentialism is in fact perilous. Furthermore, when consttution-
makers are faced with the practical task of drawing up a constitution
then real choices have to be made as to which form of government, as
to which set of institutional relationships, should be adoptéd at the
expense of all others. Nevertheless, it is still worth sounding a slightly
sceptical note concerning the arguments which are proposed in favour
of particular types of constitutional arrangements. For example, the
case in favour of parliamentarism may be strengthened if Finland is
classed as a presidential regime. By contrast, the case in favour of
presidentialism may be strengthened if Finland is classed as a
parliamentary regime. Because there is neither a commonly accepted
schema of constitutional forms nor common agreement as to which
countries are examples of which forms in whatever schema, then it is
important to recognise that arguments which suggest that certain
constitutional forms are better than others are highly contestable.

This suggests that there is still a considerable research agenda for
those studying constitutions to undertake. Firstly, it is necessary to
explore more fully the complexity of institutional arrangements and
their countervailing effects so as to be in a position better to identfy
which institutional relationships produce which decision-making
patterns. Second, it is necessary to analyse in more depth the
characteristics of particular constitutional forms so as to arrive at a
common schema with which to classify democratic regimes. Thirdly, it
is necessary to classify countries as unambiguous examples of particular
regimes so as to allow more objective comparisons of their
institutional properties. If such a research agenda is undertaken, then
constitution-makers may be in a better position to craft democracies in
the future.

Y
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Introduction: The collapse of communism and the
conditions for democracy

The successful establishment of democratic political systems is a complex phenomenon,
embracing multiple dimensions, of which the creation of an appropriate set of political
institutions is not one, albeit a vitally important one. In the collapse of the communist
regimes of the former Soviet Union, ‘Eastern Europe’ and elsewhere, several institutional
factors came to play a significant role and to acquire great salience as events unfolded. In
my view, elements of democratisation in combination created opportunities that could be
used in order to bring about the demise of a system that had faited to satisfy the economic,
political and psychological needs of the peoples concerned. The abandoument of the
communist party’s political monopoly — written into the constitutions of most of the
countries in the region — permitted the establishment of other organisations to challenge
the communists politically. The relaxation of censorahip — under the slogan of glasnost’ in
the Soviet Union — made it possible 1o raise matters that had hitherto been taboo, including
issues of policy and the quality of representatives. Electoral reform gave meaning to those
two factors, by allowing candidates other tham those endorsed by the commumist
authorities to run for office. Institutional reform added substance to the earlier reforms, by
creating representative organs with powers other than that of acclaiming the communist
party’s policy and giving it legal standing. There was now some point in taking political
activity seriously at all stages of the process. These were various elements in the processes
of pressure and negotiation that led to the abandonment of the communist political
framework in favour of ‘democratisation’.

These factors in combination both undermined the abolity of the commuuist system to
continue and created the basis for political evolution towards democracy. All are vital for
democracy to flourish: freedom of speech and information; freedom to compete for office;
freedom to form parties or comparable institutions to assist in effective campaigning and
foverning; and the existence of political institutions with the capacity to take authoritative
decisions according to certain established procedures in response to public demand. These
are not only necessary conditions for democracy: they also render the survival of a
totalitarian regime impossible (and make the maintenance of an authoritarian one
uniikely). ' S
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Identifying ‘democracy’

While such conditions may be necessary for the establishment of democracy — and they
may even be regarded as sufficient if a2 minimalist view is taken of what constitutes
‘democracy’ (‘facing the electorate’ once every four or five years), more sophisticated
perspectives on democracy suggest that otehr factgors are also important: cultural supports
for the institutions_and procedizes of decision making; an independent legal system to
which citizens. have.unfettered access for, the redress.of grievances, (iicludmg. complamts
agamst the state itself and its agencies); an armay of autonomous auxiliary bodies such as
progressional associations, representative bodies such as employers’ groups and workers’
unions, plus the right to form new oges without sanction from the political authorities. In
this context, the concept of ‘civil society’ has been used to depict the kind of socio-
political set-up conducive t0 democracy.

Given a relatively rich vision of what constitutes democracy, Ralf Dahrendorf’s
statement to the effect that democyacy is relatively easy to establish m comparison with
setting up a market economy seems wide of the mark.! It was a judgement that reflected a
widely-held view about the overthrow of commmumist systems in the name of ‘democracy’,
expressed in its most celebrated form by Francis Fukuyama.” Subsequent experience in the
countries concerned has demonstrated that the collapse of communist rule does not
automatically lead to even a simple version of democracy, and certainly that the
establishment of a political system that both wmeets certain theoretical criteria for
identifying the presence of democracy and gives the citizens a sense that they are served
by a ‘government of the people, by the people, for the people’ is not such a simple task.
The peoples of the former Soviet Union and Central and Eastern Europe who have been
engaged ig the process of “ransition to democracy” have discovered for themselves some
of the% complexmes that are entailed.

The essential point to bear in mind is that there is no single ‘model’ of democracy,
unlike the system from which these couniries are in transition. Broadly speaking, there was
a model of a communist system to which all countries more or less adhered, although with
differences of greater or lesser significance in the details of its application, or with
variations in the extent to which the original Stalinist system was modified. Thus, some
countries permitted the presence of minor parties; agriculhme was not universally
collectivised; and the role of churches and other organisations was more significant in
some countries than in others. Over the half-century or more or communist rule, different
countries modified their systems to varying extents — supplementing planning with a
market mechanism, relaxing censorship, or reducing the severity of the political police.
Nevertheless, the essence of the system remained intact: the “leading’ role of the Marxist-
Leuninist party and the various mechanisms - democratic centralism as a universal
organising principle, nomenklatura as a method of controlling recruitment — by which it

1 Ralf Dahreadorf, mw jollaw.

* Francis Fokuyams, 7he End of History and the Last Man (London: Peaguin, 1992); the phrasc “the end of history” was the tide of
Fakuyama's ¢ootroverais] article, published in 198%: see Francis Fulkaryama, “The End of Eistory?', The Nadonal Interest, 16
(Sunmner 1929), pp- 3-18. It i3, of course, a arude over-simplification to presenr Fukuyama's complex and sophistcated argument
a5 stating stimply that commmaist aule had beon replaced by liberal domocracy; oevertbeless, in publishing his article when be did,
i the publication ia which it appeared, Fukuyama was mdeed.g.wmg succomr to those who saw as the very intithesis of

‘mealitrian comupumisa” a very simple vicw of ‘democracy’, end the rwo major ideological rends in the rwenticth cenmury
engaged in 3 Htmic stuggle in which ‘democracy’ bad byth.:nmamfsﬂy been victoricus.
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performed that role. This means that the various nations, on overthrowing the communist
systemn and regaining their sovereigh independence, found themselves in rather similar
circumstances, with a comumon legacy of instittional and behavioural characteristics to
overcome. In the absence of a single ‘model’ that could be readily applied, however, each
nation was faced with an opportumity (and a need) to devise its own comstellation of
institutions and practices, taking account of whatever it regarded as of greatest significance
for national political self-expression, inm the light of political, social, economic,
internationel and other circumstances that constrained the choices. The experience of the
Dast S6ven years or 8o — as is well demonstrated in the country studies prepared for “this
conference — shows that different nations have indeed chosen different institutional

arrangements, have respopded differently to common dilernmas, and have reached quite

differeqt forms of consensus about the way forward.

There are many issues that Impose choices: some appear purely technical, yet they can
have a profound impact on the effectiveniess of the democratic transition. The first relates
to the establishment of a constitutional framework for democracy: the creation of a set of
underlying principles and basic rules by which the nation’s affairs shall be regulated. A
fundamental goal is stability, which will permit a society and its citizens to pursue its life
mm an orderly fashion. In the economic circumstances in which the former commmist
states have iniversally found themselves, the pressures on the political system are
enormous. Given the significance of sieady economic decline and failure in inducing the
failure of the old system, and the perception that a combination of a market economy and
political democracy brought about both individual freedom and economic well-being, the
fledgeling democracy was placed under great pressure to bring about such changes as
would satisfy public demand for liberty and wealth. Moreover, this pressure may be such
that the task of institition-building may be rushed, leading to political and legal errors that
may be difficult if not mpossible to overcome. It may be no exaggeration to suggest that
democracy is on trial, and that authoritarian rule may be a real aiternative in some
countries (as it has been in, for example, some of the former Soviet republics of Central
Asia: perhaps Belarus at the present time is also heading in that direction).

Issues in constitution-building
Is a new constitution necessary?

Perhaps the most basw feature of democracy is the the rule of law: the idea that the pohtlcal

adopted accordmg to certain established procedures A consutuuon., as_the fu ﬁmdament.al
law, sets out those procedures. All communist regimes possessed constitutions which
purported to perform preasel?"'fhat function in the pohtlcal system, and they were taken
sufficiently seriously by the ruling parties o araend and modity them periodically, and to
replace them in toto when this was deemed appropriate. They provided for a set of
institutions which engaged in the formal tasks of law-making and law-application: a
parliamentary ~ inStwtion, to_ which deputies _were_clected, by _the _populace; an
adminisirative structure of mmxstmes, state cormmttees and the like to implement the laws

printvat)

1detmﬁed the nghts and obhgauous of cmzens Whlle also setting political limits on the
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exercise of the rights (‘in support of the socialist system’). An immediate question that
confronted the various post-socialist countries, therefore, was whether a new constitution
was reqwed, or whether the existing constitution could be so modified as_to permut the
institutions o hmction i a democratic fashion, that is, without the Marxist-Lenmist

party’s leading role. If so, which elements needed to be abolished or modified? If not, how
should 2 new constitution be drawn up and by what mechanism should it be adopted (by
mewbers of the existing legislature, by a specially elected constituent assembly, or by
referendum, for example)? Was it even possible simply to make the existing constitution
function in different circumstances?

The issue did not present itself in an identical manner in the various new states, nor
was it perceived in the same way. In some (such as Poland and Hungary), the state had
enjoyed a continuous existence from before the advent of the commumist regime until after
its demise: there was therefore, in principle, a coutinuity that might facilitate the adoption
of a new document (in Poland, in particular, however, it failed to do so). In the case of the
three Baltic states, their independent identify had been interrupted by incorporation into
the Soviet Union: popular sentiment therefore encouraged the framers of the democrstic
constitution to reject the existing constitution as illegitimate — with the consequence that
the legislature had no authority to adopt a new constitution. Yet the constitutions that had
existed before the Second World War had been drawn up in very different circumstances
from those of the 1990s, and might need severe modification before they could be applied:
some of the political debates in those nations concerned the practicality of returning to.
constitutional arrangements drawn up before the Second World War. Stll other states —
Slovakia and Moldova, for example —~ were approaching an independent existence for the
first time in their history, and were confronted by the task of nation-building alongside that
of state-building.

Definitions of citizenship

Coupstitutions typically set out a definition of citizenship, which frequently reflects a
consensus or a majority view about the identity of the ‘nation’. For these countries, and for
other ex-Soviet states and the states of former Yugoslavia, where state boundaries had
been drawn with no economic, social or cultural rationale, and inter-regiopnal migration
had been encouraged by the former regime, definitions of citizenship presented the first
significant constitutional issue that preceded even the establishment of an electoral system
or a legislature. Similar issues arose in other states that had been created several decades
earlier, before some of the modem principles of civic rights and obligations had been
established: the rights of the Turkish-speaking minority in Bulgaria, or the Hungarian
minorities in Romania, Serbia, Slovakia and Slovenia are a case in point. In 2 number of
cases, therefore, the collapse of commmumist rule presented opportunities to sort out
fundamental issues that had been ‘on ice’ for decades. In the case of Russia, the collapse of
the commumist system also represented the collapse of the Russian Empire, and it has
reawakened an age-old quest for identity, in which the Russian nation debates whether or
not the very principles of Westrn-style liberal democracy are appropriate. The solution of
this particular issue has not been uniform, nor has the issue been obviously resolved to
everyone’s satisfaction: rules on citizenship that appear restrictive have tended to alienate
the Russian minorities — principally comprising immigrants — in the Baltic states, mos?
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notably Estonia; the position of the Hungarian minorities in Slovakia and Romania have
been a cause of concern; and the treatment of members of non-titular ethnic groups in the
various republics of former Yugoslavia (over language issues, alphabet use, property rights
and the like) have been issues that served as pretexts for military action in the bioodiest
collapse of cominunist rule. There is a danger that democracy will become a tyranny of the
majority, in which members of ethni¢ minorities - some of whom attained that status
through the territorial settlements imposed by the Great Powers at the end of the First
World War — are treated as second-class citizens aud become scapegoats for social and
economic difficulties faced by the society as a whole. The treatment of minorities within
the system is therefore an important question in establishing democracy, which some
states appear to have handled with greater sensitivity than others. Slovenia deliberately
opted for ‘popular sovereignty’ rather than ‘national sovereignty’, while declaring that the
Slovene nation alone has the right of self-determination in Slovenia; and as the example of
Estonia shows, hardened positions can be modified over time, for the benefit of minorities.
At issue is whether or not non-citizens have a political voice (a vote in national elections,
in local elections, in referendums), a right to organise politically, possibly a representative
assembly or special representation in the parliament; what cultural rights (to use of
language in courts and in schools, to religious observance) they possess; whether or not
they may serve in the state service, or sexve as jurors in courts, and so forth; and the
conditions on which non-nationals may acquire citizenship. Inevitably, different groups
will have a different sense of what is ‘just’ in these circumstances, which can lead to
clashes.

New challenges to new states

When new states emerge from old ones — as in the case of the Baltic states or Slovenia —
the tasks that confront the designers of the new system are significantly greater than in
those cases where the state continues a previous existence, for they have to take upon
themselves the creation of agencies to perform functions that previously were carried out,
if at all, by the central government. Policy-making mechanisms, independent police
authorities, 2 new court system, customs, taxation and currency regimes, management of
foreign relations — these are areas for which the previous sytem provided at best partial
institutions and procedures.

Type of democratic system

After fundamental questions of citizenship and staiehood have been agreed (and
experience shows that this can be a very contentious question, in which the outside world
may take a keey interest), the basic type of democratic system needs to be selected. The
fundamental choice is between a parliamentary systern and a presidential system, with
variations; in some countries with a tradition of monarchy (Romania, Bulgaria, Russia),
some groups have called for a restoration of that form of rule (presumably as a
constitutional monarchy), although with little mmpact. Fundamentally, the guestion
concerns the division of powers beiween the various sels of state imstitutions: the
I'égis_lature, the presidency, the legal system, the administration, all of which will exist in a
modern state. There are no ‘correct’ solutions, but it is reckoned that presidential systems
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allow for more effective decision making — an advantage that may be vital in
circumstances of economic or political crisis — while posing problems of accountability,
whereas parliamentary procedures may twmn the institution into a ‘talking-shop’, thereby
making effective govermment difficult to achieve, although parliamentary deputies are
more directly accountable to their electors. In striking a balance in the authority of the two
mstitutions, the question of a presidential veto arises: in a parliamentary system, what
powers does a president possess to cancel, revoke, delay or challenge legislation which he

! or she considers inappropriate? And by what mechanism can such a veto be overridden by
parliament? In a presidential system, what constraints exist on the president’s powers to

] rule by decree?

; In either case, issues of the structure of the legislature arises: is the pariiament to have
one, two or more chambers? A two-chamber legislature tends to delay the processing of
bills, but may result in improved quality of legislatoin. But that depends in part on the

. resolution of a further question: how will the functions of the different chambers be

! differentiated? Will the representatives be selected by the same method or according to the
| same principles? What will be the term of office of the parliament? Will terms be fixed or
can they be foreshortened by 2 loss of confidence in the government?

And what of the president’s term of office: should it coincide with that of parliarment?
Should it be of a different duration? Should it overlap? How should the president be
selected: by popular election or by the parliament? Should special arrangements be made
for the initia! term? In what circumstances and by what mechanism should it be possible to
remove a president from office?

These issues arose universally within the region, and both broad types of system have
been adopted in different coumtries: Hungary, Poland and Albania, for example, bave
parliamentary systems, with restricted powers accorded to the president; Slovakia and
Russia have presidential systems. In all cases, however, the precise significance of
constitutional provisions has been subject to poliical definition, as president and
parliament have used their respective powers to challenge the authority of the other:
typically presidents seek extended powers, parliaments seek to restrict executive authority.
In Albania this issue was presented to the people in a referendum, and the president’s
proposal was rejected; more recenty, in Belarus, the president’s proposal to extent his
powers was endorsed by the same mechanistn. In Hungary, president and parliament
clashed over the appointment of the director of the state broadcasting system. Clearly, the
words of a constitution are nor normally sufficient to delimit the powers and prerogatives
of political institutions: over time, conventions and traditions develop which themselves
acquire constitutional status by governing what kinds of behaviour-are acceptable.

The electoral system

Of crucial importance in a modern democracy is the electoral system by which
representatives of the people are chosen. Again, there are numerous variants in election
procedures, all of which are governed by certain operational principles such as open
candidature, tmiversal aduit suffrage, freedom to campaign and canvass votes, free acces to
the poll, secrecy of the ballot, scrupulous counting and recording of the vote. A
fundamental distinction lies between simple plurality (‘first past the post’) systems of the
Britain or US type, and proportional representation, of which several variants exist. A
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form of proportional representation has been selected in the majority of the countries under
study, with- the acknowledged risk that it produces fragmented legislatures. Indeed, the
experience of several countries has been a multiplicity of parties represented in parliament,
creating potentially unstable coalitions as the only way of forming aand sustaining
govermment — and supporting arguments for a strengthened presidency. I an attempt to
reduce if not eliminate the significance of this danger, a dual form of mandate has been
devised (on the model of Germany), with some seats allocated by direct election and
others to parties that obtain votes above a threshold (which varies from 3 per cent to 5 per
cent, with higher levels required for electoral coalitions of parties). These measures have,
over time, led to relative stability in the constitution of the deputy corpus in most
countries, although the El_'ohferanon of political parties remains a feature of these new
democracies,

Party systems

In modern democracies, political parties play a central role as institutions that seek to win
control of the law-making institutions of the state in order to implement policies endorsed
by the legislature in elections. For many, indeed, electoral competition among parties is at
the very heart of ‘democracy’, and the political mogopoly of the communist party was
seen as a principal reason for the rejection of the former regime. The right to create a
political party, to devise a programme of government, t0 recruit members, promote
candidates for election and canvass for votes is seen as a fundamental democratic right. As
soon as communist regimes began to fall — indeed, before — new parties began to be
formed. Indeed, so enthusiastically has this right been acted upon that dozens of parties
have contested elections in almost all the countries concerned. Slovakia — one of the last
states to gain independent existence — still possesses 54 parties, while Romania has 250
and Poland some 260 at the present time! While it is true that, in all cases, oaly a relatively
small number of parties have had real political impact, the bewildering rate at which they
have formed, disbanded, re-formed, amalgamated, split and re-named themselves has
rendered problematic the formation of a party system (implying relatively stable relations
among parties, which are identifisble to the voters according fo social, regional or
ideological criteria). A further effect may bave been io alienate a public already
diSenchanted By the very notion of -party” following the_ experience of decades under
which a self—styled “party. dominated the system.

““Nevertheless, parties are vital in modem democracies, and they require legal protection
and guarantees that they will be able to function. Issues over their right to own property
have arisen — a matter that particularly affects the reconstructed former communist parties,
which acquired real estate and massive funds which place them in a positdon of great
advantage compared with newcomers. Also of great significance for the functioning of the
same ex-comumumist parties is the banmning of parties from places of work, at least in the
state sector: that was a basic organisational characteristic of the ruling parties, whose
network of basic or primary organisations penetrated the bulk of enterprises in the state-
owned economy. I maintained, that arrangement would give those parties an enormous
organisational and therefore political advantage.
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The legal system

The independence of the legal system is a further fundamental requirement of democracy —
a contrast to the communist system where ‘revolutionary justice’ and ‘socialist legality’
enabled fundamentally unjust legal principles such as ‘guilt by association’ or ‘guilt by
analogy’ to become part of the political armoury, and ‘telephone justice’, whereby judges
received sentencing instructions from the party committee, an everyday phenomenon in
many countries, if not all. Questions that relate to the independence of the judiciary and
the courts include those of who appoints or elects judges, whether they are lifetime or
fixed-t&Fm “Appointimietits, Whether they, are prohibited from holding other_state otfice or
being members of parties.

Other institutions and organisations

In additional to the state and party institutions discussed above, modern democracy
identifies the existence of autonomous public and social organisations as a qualifying
characteristic. The former comununist-ruled societies certainly posssessed many such
organisations, from trade unions to famers’ organisations, professional associations, sports
clubs, theatrical societies, youth organisatons and many others. The critical issue,
however, was that they were virtually all sponsored by the regime or its agencies, and
controlled by the party, which pominated their officers through the principle of
nomenklatura. While it may be the case that the party made use of such organisations in
order to sound out public and professional opinion in given areas, there can be no doubt
that the ultimate effect was to control public activity.

The process of democratisation therefore requires that organisations of this type should
arise and function independently of the state and political authority. Clearly, there is a
need for broad-ranging fimdamental legislation governing such orgamisations: they need
certain rights, such as the right to exist, to own property, to run bank accounts, to sue and
be sued, to employ officers and other workers, to devise rules of membership, to determine
their internal arrangements, to deal with other organisations, and to wind themselves up;
their members need means of legal redress for damages at the hands of the organisation or
its officers (financial maladministration, for example). But these provisions can be
adequately satisfied by means of general legislation, within which each individual
organisation can function as its members see fit.

While such legal provisions may not be difficult to introduce, creating the broad range
of such ancillary organisations is quite a different mater, since, by definition, their
autonomy is paramount. Even more difficult is the next step:, that.of.devising.formal and
informal mechanisms for these many organisations to perform the political role ot feeding
their, .members...needs, .wants, .. demands,_ and  interests, into_ the political system for
incorporation into the legislaiive agenda In a modem democracy, many of the functons
that were carried out by state administration in the communist system are carried out by
autonomous boides of this kind: sports associations regulate and license the activites of
their members; Bar Councils control the fumctioning of lawyers, Medical Councils of
doctors; employers’ and workers' organistions negotiate contracts and terms of
employment. Governments consult such professional and special-interest groups when
framing policy, and in turn the groups make use of the press and other channels to
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articulate their views on behalf of their members. They serve as gate-keepers, without
which the state apparatus could become overloaded; and they help to inform the process of
policy-making and legislation, thereby making the devising of successful policy more
likely.

The signs are that this condition is far from being achieved in the former communist
countries. A notable exception of a single influential institution is the Roman Catholic
Church in Poland; in other countries even the Church has not regained the influence that it
possessed before the advent of commumist rule — and such is the climate of the times that it
is not likely to do so.

Problems of institutional engineering
Lack of expertise and experience

A widespread problem that confronts these countries after several decades of rule by a
system based on quite different philosophical and legal principles is the lack of appropriate
expertise and experience on the part of specialists, politicians and the public at large. None
but a tiny handful have any first-hand experience of living in liberal democracies, and even
the specialists — lawyers, social scientists — were given a very limited and critical training
in the features of liberal democracy. The absence of a single ‘model’ and instead the
availability of many variants, each with its advantages and drawbacks, which function
differently in different institutional and cultural contexts, renders the choice of an
appropriate institutional framework extremely difficuit.

Furthermore, even afier the formal institutional setting has been agreed and
implemented, the behavioural dimension is not appreciated by the role-players in the
institutions. Parliamentarians waste time in playing ‘political games’, scoring points off
one another or seeking personal or party advantage. Their lack of familiarity with
procedures, with legal principles, and with the technical issues associated with managing
an increasingly complex modem society based on principles that have been anathema to
their society for most if not all of their lifetime may lead to a strong sense of
incompetence. This in turn pushes towards enhanced executive authority in the form of a
strong presidency. with the added risk that an equally inexpert president may wittingly or
unwittingly subvert the purposes of democratic consolidation.

‘While to a certain extent such expertise may be brought in from cutside the system (as

economic expertise has been), that too carries the danger that this will be interpreted as
outside interference, and will be resented as such. Moreover, tying progress on
‘democratisation’ to economic asistance or other favours may also be seen as a form of
political and economic blaclcmaﬂ, opening the way for demagogic exploitation of fears and
resentments.

The pressure of unreal expectations

The circumstances that have everywhere followed the collapse of commumist rule place
enormouys strains on the fragile mstitutions of democracy. Economic collapse. leading to
hypennﬂamon and hxgh unemployment “and the dewnorauon of *healtk and educational

services; universal shorfages; “zavironmental degradation; sw1ft and extreme economic and
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social differentiation, as some have prospered m the new circumstances while the vast
bulk of the population have not; rising crime and social pathologies such as prostitution
and drug abuse: these and similar features of a society in crisis place public confidence in
‘authority’ under strain. The expectation at the begmning of the decade was that
‘democracy’ and ‘the market’ would create freedom and plenty in place of servitude and
shortage: the failure to deliver causes most citizens to conentrate on suxvival and to
withdraw support from the institutions and individuals responsible for that failure. While
the number of parties seems mot to fall, turmout n elections has declined after the
i; excitement of the early years, indicating a lack of conviction that the political institutions
' will succeed in changing the nation’s fortunes. This sense of despair is further boosted

1 when politicians act undemocratically or unscrupulously or waste time in political point-

i scoring.

Public and politicians, perhaps, failed to appreciate the scale of the task that confronted
themn: even the economic reform cannot be achieved by simply letting market forces arise
and operate. The scale of the legislative programme that is required to dismantle the
comnumist system and replace it by a new set of institutions and rules is colossal: major
items of legislation, inexpertly and hastily drafted and rushed through by incompetent and
inexperienced parliamentarians, are given inadequate scrutiny and create new problems
while perhaps failing to solve old ones. The role of the Coastitutional Court in a number of
countries has been extremely significant in making sure that constitutional principles are
upheid — but the too-frequent referral of legxslanon to the Constitutional Court may itself

set a constitutional principle that might be regarded as undesirable: 1tems s of Ieglslaton may
become a political football between president and parliament, with the Constitutional’

Court being asked to perform as referes; the backlog of such cases can delay the resolution

of contentious. issues. to the externit that the 1égis] lative ative process becomes blocked.

Lack of appropriate political culture

In short, what is required is the development of the appropriate political culture, and that is
something that can come only over time, with experience and education. Many of the
natious in the region are attempting 10 build a democratic political system and society for
the first time in their history, and one should not forget that the processes of developing
democratic institutions and conventions in PBritain, for example, took most of the
nineteenth century. The political system of liberal democracy is based on different
principles from the Leninist one of &Zo kogo (literally ‘who — whom’), which sees politics
as-a struggle to the death and compromise is a sell-out rather than an achievement. The
principle that one’s political opponent deserves respect, that one defeat is not the end of a
political life, that one can fight another day — and even that there may be a life after
politics: all of this has to be learnt by peoples to whom such ideas have not been part of
their education or their everyday thinking about politics, and who are impatient 1o see
resuits. A particularly worrying feature of the present circumstances across the region is
the scale of criminal activity, which further undermives confidence in democratic
procedures and mstitutions.

do1y
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Conclusion

Democratisation has travelled a long way in countries that, less than a decade ago, were
sdll ruled by monopoly communist parties inspired by different principles from those of
liberal democracy. The task of creating working democratic institutions is of a scale that
was appreciated by very few when the process was embarked upon. While many problems
remain — presidents and parliaments still struggie for influence, and a major country such
as Poland still has no permanent constitution — it is a sign of the success of the democratic
transition so far that former communists, having been elected into office by democratic
choice and then having lost a subsequent election, have accepted the will of the electorate
and retired into opposition, most recently in Lithuania.
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‘PROCESS’ NOT '‘PRODUCT’ ENGINEERING
IN THE CONSOLIDATION OF DEMOCRACY

Philippe C. Schmitter
European University Institute
January 1997

In all the speculatbtion apout how Lo “engineer” aporopriate

institutions that will consolidate regime change in fragile neo-

‘t

democracies (FNDs), the emphasis has been almost JXLLublVELy on

the product not the process. We have been tTcid that certain

formats for organizing execullve power and certalin ways of

o . —

conducting elections tend to provide specific advantages, mainly

greater flexibility and lesser fragmentation. Those that choose

parliamentarism over presidentialism, and high threshhold
propcrtional representation over first-past-the-post majoritarian
electoral systems supposedly will have an easier time of it --
although no cone is foolish enough to claim that this alone will
guarantee success.

I suspect ({(il.e. I cannot prove} that no executive or

electoral arrangement has such an “across-the-board” generic

R

effect -~ whether benevolent o¢or malevolent -- on the
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consclidaticn o¢f democracy (CoD) . These products of
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institutional engineering do not have identical effects --
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whether in magnitude or in direction -~ in ail polities,
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lrregdrdless of 5og1al CLeavageb, level of economic develcopment,
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mode of insertion in the i1nter 1ut10nal.econom1, previcus form of
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autocracy, elic. It is, therefore, a mistake for

R

“consolidologists” to  peddle such general advice about




institutional engineering of unsuspecting natives without taking

into account the economic, soc1al and cuxtural contextq into

. JRE— e —

e nny A

which these products are being inserted.
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What mav be more generic —-- and, nence, “strestchable” across

0
Ul

me an

l-‘

T

: I [ o R S L e R e e -
vaces -- 13 The Process Wwisrely LaStiCuelols arf

engineered, i.e. how and when they are chosen, ratified and
(el S geicb e :

implemented. That 1s the simple theme that I intend to develop
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in this short paper.
The Constitutional Moment®
The most obvious cccasion for choosing the “core procedures
and rights” of a new regime and, hence, a distinctive type of

democracy is in the making of & censtitution. ©Not cnly do such

documenta lay out an explicit matrix of inst 1 utions and a formal

- - ——m [ O SV}

alstrlnutlon of thelr competenCLes,.but they presumably do so by
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means of comprenen31ve and consistent norms tnat govern behaviour
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(and establish leqitimégy) for an even w1de range of pelitical

transactions.  In Vlruuqlly all contemporary cases, these

L e e Ee——— R . -

“founding” documents are openly debated and formally drafted

although, as we shall see, there are many different contexts and
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ways of ratifying and lmpLementlng them.
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—_— But it is first important tc remember that modern democracy
should be conceptualized, not as "a single regime", but as a

composite of "partial regimes”. As CoD progresses, each of these
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partial regimes becomes lnstltutlonallzed in a particular
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sequence, according to distinctive prlnc1ples, and around
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different sites -- all, however, having to do with the




representation of social groups and the resolution of their

i

ensuing conflicts. Parties, associations, movements, localities

and various clientele compete and coalesce arcund these different
sites in efforts to capture office and influence zollicy. Their
structured activity has the effect o©f channeliing conilicts

toward the public arena, thereby, diminishing racourse Lo such

private mear tling disputes by viclence or by lmposing

]
n
ot

as se
one's will by authoritarian fiat. Authorities with different
functions and at different levels of aggregaticon would interact
with these representatives, base their legitimacv upon their
accountability to different citizen interests {and passions), and
reproduce that special form of authority that stems freom
exercising an effeétive monopoly cover the use of viclence.
Constitutions are efforts to establish a single, overarching

‘_‘—h-_.,.,_.___—
set of ™meta-rules™ that would render these partial regimes

coherent, assign specific tasks to each and enforce some

pu——
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hiiiifggaggL;:elation-amongmthem@.But it is very impeortant to
recall that such fcormal and unique documents are rarely
successful in delineating and controlling all these relations.
As we snall see, the précess of convoking a constituent assembly,
producing an acceptable draft and ratifying it by vote and/or
plebiscite undoubtedly represents a significant moment in CoD,
but some partial regimes may already by in place de facto before
this process gets under way and, even after it is over, many

partial regimes have been left undefined de jure.

For 1t is precisely in the interstices between different

L)



types of representatives that constitutlional norms are most vague
and least prescriptive.® Imagine trying tc deduce from even the
most detailed of constitutions (and they are becoming more
detailed} how parties, assoclations and movements will intsract
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labour will bargain cver income shares under the new meta-rules.
[PLACE FIGURE CNE HERE]

According to the liberal ideal of the 19th Century,

constitutions are supvosed te be neutral with rd to the
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interests of any specific group in the populaticn. Contemporary
analysts would probably admit that this is an illusory gquest.
All possible institutional configurations will benefit some more
than others and, tﬁerefore, are likely to be contested at their
inception. Hopefully, popular support will be sufficient to get
them initially implemented and, eventually, thev may come to be

accepted cut of habit.

) . o ey - - -
constitutionalism" are

iy

Twao other general £features o

particularly relevant for CeD. First, it may seek to define the

future substance as well as the form of politics by placing
FErm o T e e T A Tior R Ll L PR e AN e
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certain social and economic rights (and privileges) beyond the

reach of '"normal" democcratic uncertainty. Present-day

constitutions tend to condition absolute guarantees of the
sanctity of private property with clauses referring to "social
utility" or the "public good", but the use of such documents
{plus affiliated codes and statutes) to reassure powerful

minorities that their vital interests will not be violated by the




change in regime i1s still a commonplace. Second, toc make such
reassurances more credible, the new constitutions must
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gctively bind nct just thelr present cdrattars out also future

t
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generatlions. They must resound with eternal ["self-evident")
orinciples, be difficult to amend, and esmgower specific
institutions {(i.=., & Supreme Court cr a Council of State] with

ensure that thev are interpreted and

&)

an independent capacity «
applied.
The “Panacea” of Constitutionalism

If "electoralism” was the panacea of the transiticn stage,’

Ft

Sl

l_J.

"constitutionalism"” is likely to be the one for consclidat

In both cases, the basic idea is the same: giving a particular

form to the resclution of political conflicts will per se modify

the substance of political demands and alter the strategies of

e M W a

political actors. While such formalisms ars not without their

Independent significance, it wculd be very hazardous -- not to

say foolish -- to centre attention exclusivelv on the definiticn

—

of a comprehensive legal framework delimiting the powers of

institutions and the rights of citizens as the hallmark of
S ——— N B U

consolidation.
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For cone thing, not all countries undergoing regime change
even engage in constitutionalism. A few very well-established
democracies operate without such a formal document (e.g. Great
Britain and Israel}. Some, virtually without deliberation,
simply reach back into their {(usually recent) democratic past,

resuscitate or revise slightly a previous document f{e.g.

Lh




Argentina, Bolivia, Greece and Uruguay). In Eastern Europe, one
common pattern has been to keep the “phoney” constitution from

the ancien régime soviétigue wibhh some minor revisions (e.d.
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ually none at a (e.g. the Ifgormer U3I3R and some
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Most neo-democracies, however, do elect representatives

— e

for the explicit purpose of deliberating publicly about these
e vt AR e S B i ™ e 3

matters and some will eventually produce a Dbrand new
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constitution. These constituent assemblies are especially
R i il

compelling under the following circumstances:

(i) if the country has little or no tradition of

constitutional governance;

(2} If the country has altered its physical boundaries or

definition of its identity;

() if the previous constitution was made at a time when

the role of public authorities was dramatically different:;

l.l.

" L significant ethnic minority groups have emerged and

asserted their demand for new collective rights and greater

political autonomy;

(5) 1f major segments of the population have been

enfranchised since the previous cconstituticn and define



Since the above “bill of specifications” fics a large numbexr

ugion ThaT -- Irom Tne

1
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of ¥NDs, 1t is nard teo aveld tThe conc

perspective of process —-- this 1s by far the mcsI desirabls and
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QLlng about Ccnoosing & country
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enduring way of

Merely convoking such an event 1is not, however, encugh. Not

P

conly must it produce an agreed-upcn document witacubt too much
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manifest discord or tooc lengthy deliberatiocn, but it should do
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30 by respecting a set o0f generic norms.

Experience suggests that “the cgnstifuent vower” is more

likely to contrikbute to CoD if:

s

(:) an assembly 1is convoked for the explicit purpose of

drafting a constitutional document;

(:) the members of this assembly are elected, nct selected,
but not automatically empowered to convert themselves into

a regular parliament;

rt
-

he decisicns of this body are taken by the largest
possible margin and not by some “minimal winning majority”
according to the short-term, anistorical logic of

individualistic rational choice.

§4h its product 1s widely publicized and ratifisd by the

~1
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nave rarely all peen practiced Dy FNDs. Thevy ars designed cc
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associate the constitution with the "founding” of & new r=gime

iegality of the angien régime and from the immediate verpetuators

Q

f the transition itself. The cbject is to give this document

a distinctive status which 1s associated not Jjust with its

substance but also with its form.

—i The Matter of Timing and Sequence

As T have suggested in Figure Two, the timing and seguen
cf such an occurrence can also be a crucial wvariable. "The
soonar the better” should be the mctto. The longer actors

nesitate in this effcrt, the more they will e capable of
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evaluating how specific institutional arrangements can affect
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them and the greater the difficulty they will have in coming up
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after various “partial regimes” are up and running -- say, under
e et e,

a new electoral law and set of oarty atatutes -- those who have
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* ENDNOTES *

1. With thanks to Bruce Ackerman, The Future of Liberal Revolution (New Haven: Yaie
University Press, 1992).

2 For a fascinating argument that it is often the "silences"” and "abevances" of
constitutions -- their unwritten components -- that are most significant, see Michael Foley,

The Silence of Constitutions. Gaps, " Abevances' and Political Temperament in the
Maintenance of Government (London: Routledge, 1989).

3. Terry Karl, "Imposing Consent? Electoralism Versus Democratization in El
Saivador,” in Paul Drake and Eduardo Silva, Election emocratization in Latin America
1980-1985, (San Diego: Center for Iberian and Latin American Studies, Center for U.S .-
Mexican Studies, University of California, San Diego, 1986).

4. For six types of “constitution-making environments,” see Juan J. Linz and Alfred

Stepan, Problems of Democratic Transition and Consolidation (Baltimore & London: Johns
Hopkins University Press, 1996), pp. 81-3.

3. The intent of this stricture is to ensure that the drafters of this document will not be its
immediate beneficiaries, i.e. that the members of the constituent assembly will not be
distributing powers and establishing privileges that they themselves know that they will
subsequently enjoy as members of the legislative assembly. For example, it has been
 suggested that the recent constitutions and constitutional revisions in Eastern Europe have
produced an institutional format which is excessive in its attribution of powers to the
legislature because they were all drafted by representative who knew that they would be
occupying roles in that legislature. Jan Zielonka, "New I[nstitutions in the Old East Bloc",

! Journal of Democracy, Vol. 5, No. 2 (April 1994), pp. 87-104.

The danger, however, of enforcing too great a separation between the two assemblies
s that the constituents may be tempted to come up with rules that they themselves would not
be willing to iive by as parliamentarians. Normally, the problem is resolved by the rapid
emergence of a subset of professional politicians who expect, one way or another, to follow a

career defined by the rules of the new constitution.
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The Tension between the Division of Power and Constitutional Rights
(with Special Emphasis on Socio-Economic Rights)
by Wojciech Sadurski

1. Introduction

Constitutional rights, it is correctly thought, strengthen the position of the individual vis-a-vis the
legislative, executive and judiciary branches of government. In a sense, constitutionalization of rights
affects a “division of powers” between an individual and the state: The status of the individual is
robustly protected against governmental decisions which affect his or her interests, and which might
be otherwise justified, in the absence of constitutional rights. Those rights exclude, therefore, certain
routinely accepted reasons for actions, or demand that these reasons be of particular urgency.
Whether constitutional rights also affect the relationship of particular branches of government
toward each other is a different matter. It has become a commonplace belief that the
constitutionalization of rights implies the introduction of strongly counter-majoritarian devices into
the political system. Conventional wisdom in the current constitutional discourse in the post-
communist countries of Eastern and Central Europe has it that constitutional rights, in order to be
- meaningful, require a system of constitutional review of political branches performed by non-elected.
branches of the government, and in particular, by the judiciary. The rise of constitutional tribunals
in almost all the countries of the region' -- though in some countries they achieve higher prominence, .
independence, and power than in others - is a testimony to-the force of this conventional wisdom:.-
This trend has major significance for the shifts in the division of power. Any decision of one
branch of government which declares invalid a decision of another branch. affects. separation of
powers. When the judicial branch invalidates a decision of the legislature or of the executive, the
decision affects the allocation of institutional responsibility. Such a jurisdictional effect is a serious
matter because “whenever a political decision is declared invalid, the judgment of the judicial branch
has been substituted for that of other branches of government.”? But the significance of this
“substitution” varies, depending upon the type of constitutional ground which serves as a basis for
the review. When the constitutionality of an act is evaluated from the point of view of the principles
of separation of powers itself, the court merely assesses whether a given body had a right to issue
the decision, and whether it was issued in the right procedure. But when the court assesses the act
from the point of view of its consistency with such open-textured formulas as “social justice,”
“Rechtsstaat” or “social state,” then, in effect, it is substituting its own value judgments or policy

! But there are exceptions. For example, in Latvia the Constitution provides for a complex
system of presidential refusal to promulgate the law, coupled with a possibility of a referendum
on a challenged law (art. 72 of the Constitution) -- but no Constitutional Court. The Law on
Constitutional Court was passed only in June 1996 and, as Adolf Sprudz reports in his
conference paper, by late October 1996 it has not yet been activated (see pp. 28-29).

? Komesar 1984, p. 366.
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choices for those taken by an elected body. The tension between constitutional review and the
principles of democratic legitimacy is then evident.

While the borderline between the former type of constitutional review (“separation-of-
powers”-based review) and the latter type (“‘substantive” review) may be unclear,’ it is obvious that
evaluation of legislation and governmental acts from the point of view of consistency with
constitutional rights belongs to the second category of review. Since constitutional rights, by their
very nature, cannot be given a precise and canonical interpretation in the text of the Constitution
itself, and lend themselves to interpretations about which reasonable people may disagree, a
challenge to an act on the basis of its inconsistency with rights can be seen as a clash of competing
values, and not necessarily as a clash of a “right” with something else. This is all the more evident
when the rights which serve as a basis to displace a policy of an elected government regulate social,
economic, or cultural interests of individuals. Constitutionalization of this sphere, coupled with the
power of judicial review, produces a dramatic change in the classical system of division of powers.

The momentous character of this shift has not gone unnoticed in the East and Central
European post-communist countries, though there has been no consensus about whether it is good
or bad. Perhaps the most eloquent criticism of this transfer of powers from the legislative and the
executive to the judiciary has been raised recently by Andras Sajo in his article about the impact of
the Hungarian Constitutional Court’s decisions upon the governmental attempts to restructure the
welfare system.* Characteristically, Sajo’s article has been provided with a subtitle: “Welfare rights
+ constitutional court = state socialism redivivus.” Also in Poland, the prospect of review exercised
by the Constitutional Tribunal under a new proposed constitution, which will contain -- in all
probability -- a broad array of “programmatic” socioeconomic rights, led some commentators to
express fears that the Tribunal will get embroiled in policy-making. As leading Polish
constitutionalist Jerzy. Ciemniewski warned, .if the Constitutional Tribunal wields the power of
review under certain socioeconomic constitutional norms, “we will embark upon a very dangerous
path by combining the roles and functions of different categories of branches of state and by
confusing the scope and nature of the responsibilities carried by these bodies.™

Whether it has happened, whether it will happen, and whether it should happen in post-
communist countries, is the central theme of this section of the conference discussion for which this
paper will serve as an introduction. I will reflect here upon the shifts of powers, affected by
constitutionalization of socioeconomic rights, from a general institutional perspective. This
institutional perspective allows us, among other things, to cut through ideological beliefs, self-
serving rationalizations, and self-congratulatory theories. This is done by asking direct questions

3 See Neuborne 1982, who claims that much of the “substantive” judicial review in the
United States and France may be plausibly interpreted as a process-based, separation-of-powers
review, which is compatible with classic democratic theory.

* Sajo 1996, p. 31. It is not my purpose here to assess the merits of Sajo’s argument. For a
critique of his article, see the paper presented to this conference by Istvan Szikinger, p. 21.

5 Ciemniewski 1996, p. 41.
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about the relative levels of competence of different participants in the complex decision-making
process, controlled by constitutional rules.

For purposes of this paper, I will take it that the reasons for supporting specific
countermajoritarian devices of rights-protection (such as the power of the courts to strike down
legislation enacted by elected bodies) must appeal to such context-dependent factors as the differing
capacities of different institutions, the level of political culture of society, and the age of the
constitution (which may or may not necessitate adjusting an old text to changed circumstances). This
assumption, while likely to meet with the approval of many political scientists, is not widely
accepted among constitutional lawyers whose influence on the constitutional discourse in post-
Communist countries is dominant. As a matter of fact, this assumption goes against the current
widespread enthusiasm for the argument that constitutional rights, in order to be meaningful, must
necessarily, and as a matter of principle, be supported by a strong, substantive power of judicial
review.’

The central problem identified in the theme of this paper -- the impact of constitutionalization
of socioeconomic rights upon the shift in the division of power -- arises out of the combination of
two independent factors: constitutional entrenchment of socioeconomic rights on one hand, and
acceptance of institutional authority of constitutional courts to review legislation on the other.
Neither of these two factors, taken alone, needs to transform the pattern of division of powers, but
the combination of the two virtually assures a shift. This recognition informs the structure of this
paper. I will first consider the role of socioeconomic rights in post-communist constitutions (part 2
of the paper). Next, I will turn to the second ingredient of the combination mentioned at the
beginning of this paragraph, namely the question of judicial review of constitutionality. In-part 3,
I will reflect upon the connection, in general, between constitutional rights and judicial review. In
the subsequent three sections I will discuss various institutional modalities of judicial review, and
how they affect the changes in division of power: the choice of abstract versus concrete judicial
review (part 4), of an a priori as opposed to a posteriori review (part 5), and of the degree of
“finality” of various systems of judicial review (part 6). I will then consider (in part 7) the viability
of non-judicial methods of constitutional control of legislation. Finally, in part 8, I will bring the
various threads of my analysis together, suggesting both the promises and the threats stemming from
the discussed shifts in the division of powers, as seen from the standpoint of the main rationales for
having separation of powers in the first place. Whether as a result of the constitutionalization of
socioeconomic rights there have also been significant shifts between the two non-judicial branches
themselves -- namely, as some suggested, from the legislative to the executive’ — will remain beyond
my analysis in this paper.

¢ For example, see Halmai 1993; Paczolay 1993.

" See Preuss 1993b, pp. 78-79.



2. The problem of socioeconomic rights

As is well known, socioeconomic rights have given rise to one of the main controversies in post-
communist constitutionalism.® The question has received wide treatment in the literature,’ and it is
not my intention to describe it here. However, a few general remarks are in order, to establish a link
with the subject-matter of this paper.

Eirst, while socioeconomic rights are usually treated as “positive” rights, and as identifying
“programmatic” goals for the government, that characterization is not accurate. The distinction
between policy guidelines and rights sensu stricto does not correspond to a distinction between
socioeconomic rights and civil-political rights (because rights which apply to a socioeconomic
sphere may have a determinate content which imposes clear limits upon state action). Nor does it
correspond to a distinction between “positive” and “negative” rights (“positive” rights may impose
determinate limits upon state action, with the resuit that the failure to act may be unconstitutional).
The positive/negative distinction, in turn, does not correspond to a distinction between
socioeconomic and civil-political rights (some civil rights may require a positive state action, some
socioeconomic rights may demand state non-interference with individual action). It is therefore
important to keep these three distinctions (determinate rights v. policy guidelines, socioeconomic
v. civil-political rights, and positive v. negative rights) separate.

Second, a decision about the constitutionalization of socioeconomic rights has major
significance for division of powers, although not necessarily for the actual position of citizens with
respect to social and economic matters. The latter may well be protected under a statutory regime
of socioeconomic rights which is immune from judicial control, and which is fully subject to policy
decisions by the legislature and government. In other words, failure to constitutionalize
socioeconomic rights does not mean that the state renounces any responsibility for the
socioeconomic interests of its citizens. Powerful arguments have been made in constitutional
discourse in post-communist countries both for and against the constitutionalization of rights, and
in assessing these arguments it is important to remember that the proper focus of discussion is not
on whether to observe these rights in a legal system, but whether to grant them constitutional status.

Those who answer in the negative, point to the fact that, if sociceconomic rights are to be
meaningful gua constitutional rights, they will imply an important transfer of budgetary decisions
from the legislature to the judiciary, which will have to decide about budgetary spending in the
process of enforcing citizens’ rights.'® This will radically subvert the current pattern of separation

® For an excellent survey of various arguments on both sides of this controversy, see
Osiatynski 1996, pp. 252-57. But note that in some countries the role of the controversy was
lower than in others. As Vello Pettai reports in his conference paper, in Estonia “social issues . . .
[did] not appear to have emerged as a major issue at any point during the constitutional debates”,
p. 14.

% See, e.g., Osiatynski 1994, pp. 138-45.

1% Osiatynski 1996, p. 262.
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of powers,'! create a permanent tension between the parliament and the Constitutional Tribunal,'?
and freeze socioeconomic policy at a level which may be totally inadequate in tomorrow’s
conditions.”? They also argue that socioeconomic rights, if written into the constitution, might help
maintain and petrify certain negative societal attitudes and predispositions, such as dependency upon
state services."* As Cass Sunstein argues, if constitutions are seen as “precommitment strategies, in
which nations use a founding document to protect against the most common problems in their usual
political processes,” then removing socioeconomic rights beyond constitutional entrenchment may
be beneficial in those states which wish to undo “the culture of dependency.”?’

On the affirmative side of the answer to the question about the constitutionalization of
socioeconomic rights, one should note a point made by Tadeusz Zielinski that, unless socioeconomic
rights are elevated to the constitutional level, the authorities will have full discretion to disregard,
or even to further reduce, citizens’ social entittements.’® Referring to his own experience as Poland’s
second ombudsman, Professor Zielinski argues that unless sociceconomic rights are
constitutionalized, even legislative and executive acts contrary to the European Social Charter and
international human rights covenants will be immune to challenge.'” In addition, Herman Schwartz
argues that many socioeconomic rights are, or may be, judicially enforceable;'® that even if they are
not, they nevertheless are “a way of imposing political and moral obligations on those who operate
the state’s governmental apparatus” to take appropriate steps,’”® and that at least some of the critics
of constitutionalization of these rights are in fact opposed to the very implementation of these rights,
constitutionally or otherwise.?

Third, aspecific catalogue of socioeconomic rights varies from constitution to constitution.
Among post-communist countries, one may distinguish between constitutions which keep the list

Il Ciemniewski 1996, pp. 41-42.
12 Osiatynski 1996, p. 262.
13 Gintowt-Jankowicz 1996, p. 186, Osiatynski 1996, p. 262.

4 In her conference paper, Renate Weber raises the question whether constitutional socio-
economic rights “are capable to turn Romania into a welfare state or if they are the result of a still
prevailing mentality, according to which the state is omnipotent and omnipresent .. .(p. 19).

15 Sunstein 1993, pp. 36-37, emphasis in the original.
16 Zielinski 1995, pp. 211-212.

71d., pp. 212-213.

18 Schwartz 1992, pp. 26-27.

94, p. 27

2 1d., p. 28.
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of socioeconomic rights to a basic minimum (e.g., Estonia,®! Lithuani#?), those which have a
moderate number of sociceconomic rights (e.g., Slovenia®) and those which go very far in
proclaiming such rights (e.g., Hungary). In the Western world, there are some constitutions which
do not contain any socioeconomic rights at all (e.g., the United States, Austria, Sweden, Germany,
Denmark?); there are those which contain a relatively narrow list (e.g., Finland® or Greece®), and
there are those which contain a very generous list of rights {e.g., Italy, Portugal). It is important to
keep in mind that, as Wiktor Osiatynski has observed, there is not necessarily a correlation between
the “generosity” of a constitutional catalogue of rights and the level of sociceconomic policy of the -
state.”” Indeed, a comparison of the United States and Sweden, two countries which are equally silent
in the area of constitutional proclamation of socioeconomic rights, and yet have quite divergent
approaches to socioeconomic duties of government vis-a-vis its citizens (even though, arguably,
today the contrast is less obvious than in the heyday of the Swedish welfare state), is very telling in
this respect. One can go even further and note an inverse relationship between socioeconomic rights
being in a constitution and the existence of a welfare safety net, by comparing generous welfare

21 In the Constitution of Estonia, the only rights in this category are enumerated.in a
single article entitled “Welfare Rights” (art. 28), in a “General Integrity” Rights section, and
include only health care and the right to general social assistance.

22 Chapter 2 of the Constitution, entitled “The Individual and the State,” which contains a
list of rights, does not include any socioeconomic rights at all. There are some formulations of
socio-economic rights in Chapter 3 (“Society and the State™), such as an “equal opportunity to
attain higher education according to one’s abilities” (art. 41(3)), and in Chapter 4 (“Natural
Economy and Labor™), such as a right to rest and leisure, and to annual paid holidays (art 49).

2 As Miro Cerar reports in his conference paper, the drafters of the Constitution
deliberately refused to entrench “the right to work and the right to adequate housing” (at p. 17).

24 In Denmark’s 1992 Constitution, the only exception is a right to work, formulated not
in the terms of an individual right, but rather as a guideline that “efforts should be made to afford
work to any able-bodied citizen,” s. 75 (1), and a right to public assistance to people unable to
support themselves, s. 75 (2).

25 The only socio-economic right in the 1995 Constitution is a right to employment,
framed in terms of a state’s duty (s. 6).

26 The only socio-economic rights in the 1986 Constitution are a right to free education
((art. 16(4)), to work (art. 22 (1)) and to social security (art. 22 (4)).

27 Osiatynski 1996, p. 233. See also Preuss 1993a, pp. 12.
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states with no socioeconomic rights in their constitutions (Denmark, Austria,®® Australia,?® New
Zealand®’) with countries that have an appalling welfare situation but impressive catalogues of
constitutional socioeconomic rights.* It is also worth adding that the absence of socioeconomic
rights in the constitution does not necessarily mean the absence of any constitutional anchor for
social welfare programmes: terms such as “social justice” (e.g., in Polish Little Constitution, art. 1,
or in Estonia’s Constitution, art. 10), “welfare and quality of life” (Portugal, art, 9) or “social state”
(Germany art. 20, Slovenia art. 2) may be the basis for constitutional review of government social
programs.

Fourth, socioeconomic rights -- regardless of the catalogue -- may be granted the same or a
different status as all other rights. In some constitutions, there are no discernible distinctions made
between socioeconomic and other rights, in terms of their status. This is the case, inter alia, of the
Russian, Macedonian,” Bulgarian® and Hungarian constitutions, where there are no textual
differences in the position of socioeconomic and other rights. In Hungary it was the interpretation
by the Constitutional Court which drew a distinction, and not the Constitution itself.** In some other
constitutions, socioeconomic rights are distinguished from other rights -- either by delegations to

28 There is no bill of rights in the Austrian constitution.

2 The Constitution of Australia does not contain a bill of rights at all, the only exception
being in s. 116 (freedom of religion).

30 The 1990 Bill of Rights (which is not entrenched, and has statutory weight only) does
not contain any socio-economic rights.

31 In his conference paper, Piotr Winczorek contrasts the impressive list of constitutional
promises with the sorry actual state of affairs in the areas of employment, education and health
care in Poland, p. 12.

32 “Economic, Social and Cultural Freedoms” are listed in Chapter II, Part 2 (“Basic
Freedoms and rights of the Individual and Citizen”); Part 3, entitled “Guarantees of Basic Rights
and Freedoms” applies to civil and political rights (part 1) and socio-economic rights (part 2)
equally.

3} Various rights to “welfare” are listed as Chapter 2, Part 3 of the Constitution, entitled
“Fundamental Rights and Obligations of Citizens,” and there characterization as “fundamentai”
is not qualified by any other provisions.

3 In Decision 31/1990, the Hungarian Constitutional Court established that the right to
social security (art. 70E of the Constitution) “does not entitle anyone to social security and
safety, and legal claims on such a general level cannot be defined,” quoted in Osiatynski 1996, p.
267 n. 78. As Paczolay suggests, “the interpretation of Chief Justice Solyom clearly states that
social and economic rights are not raised to the rank of subjective rights that can be enforced by
the judiciary against the state,” Paczolay 1996, p. 121.
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statutory regulations of the specific contents and limits of socioeconomic rights (e.g., Slovenia),*
or by a separate clause which provides that they cannot be enforceable in a way applicable to all
other rights (Portugal,*® the Czechoslovak Charter of Rights and Freedoms of 1991).%7 It is clear that
if a constitutional right is accompanied by a proviso that the extent of the protection will be
determined by statute (as is the case in Slovenia, Estonia,*® etc.), the effect of insulating the right
from a routine political process is largely reduced. The shift of power from the legislature to the
judiciary is unlikely to occur because the constitutional right, per se, is insufficient to evaluate the
constitutionality of a law or policy. Finally, socioeconomic “rights” may be explicitly described as
“tasks” for the government in the socioeconomic sphere, thus clearly suggesting that they are not
seen as rights sensu stricto by the drafters (Spain).*® This was a construction used in the (now
aborted) 1992 “Presidential” draft of the constitutional Charter of Rights and Freedoms in Poland.
It clearly distinguished “Social and Economic Rights and Freedoms “ (these included a right to
education, freedom of work, right to labor safety, a right to medical protection and a right to social
welfare) from “Economic, Social and Cultural Tasks of Public Authorities” (which included, among
other things, the improvement of working conditions, full employment, aid to families, medical care
beyond the basic level, etc). This was accompanied by an explicit statement that the latter “tasks”
are fulfilled by the authorities *“in conformity with current economic possibilities.” In this way, the
idea that socioeconomic tasks apply to governmental actions and aspirations, rather than to
determinate results, was constitutionally endorsed -- but no pretense was made that these tasks and
aspirations described a range of constitutional “rights.”

Fifth, the issue of enforceability of socioeconomic rights should be distinguished from the
issue of socioeconomic rights as a ground for judicial review. As to the former issue, the defenders

% As examples of constitutional rights accompanied by a delegation to statutes, see art. 50
(social security), art. 51 (health care), art. 52 (rights of the disabled), etc. Note that some other
constitutional rights in the Constitution of Slovenia (that is, other than socio-economic) are also
accompanied by a delegation to statutes.

% In the Portuguese Constitution, “Personal, political and civil rights, freedoms and
safeguards” are listed in Section II, while “Economic, social and cultural righ d duties” are in
Section III of Part I of the Constitution, entitled “Fundamental Rights and Duties”. Article 17 (in
section I) explains that “The general system of rights doms and safeguards covers those set
forth in Section II and fundamental rights of a similar type” (emphases added).

37 The Czechoslovak Charter which, after the dissolution of Czechoslovakia, was made a
part of the constitutional order of the Czech Republic and -- with some changes -- of the Slovak
Republic, provides in Art. 41 that certain enumerated socio-economic rights “can be claimed
only within the limits of the law as set out in these provisions”.

3% See the conference report on Estonia by Vello Pettai, p. 21,

* “Guiding Principles of Economic and Social Policy” (chapter III of the Constitution)
are distinguished from “Rights and Freedoms” (chapter II).
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of “socioeconomic” rights often say that these rights have merely a “programmatic” character, as
opposed to “claim rights.” This is meant to suggest that constitutionalization of the right to work,
housing, health care etc. does not authorize citizens to press any specific claims against the
government in court, but merely imposes a duty upon the government to conduct an effective policy
aimed at fulfillment of these programmatic goals. In this sense, these rights are not directly
enforceable, or self-executing. A leading Polish proponent of the view that the- constitutional
prescription of tasks for the state in the area of housing, work, etc. does not contradict the essence
of rights, Tadeusz Zielinski distinguishes between *“claim rights” and “programmatic rights,” the
latter “defin[ing] the tasks of public authorities in the area of welfare rights of citizens.” In addition,
“[a] right to work means only that a citizen has a right to assistance in finding a job by the public
authorities. A right to lodging means only that a citizen is provided the opportunity to make use of
policies leading to satisfying citizens’ needs for lodging.” But if all there is to a right is an
opportunity to benefit from whatever state policy is in operation, then it is redundant to call it a
“right”: it is, rather, another way of urging the government to have a policy in this field. Be that as
it may, from the point of view of our topic, i.e., the question of separation of powers, the crucial
issue is not whether a right is judicially enforceable or not, but instead whether a right can serve as
a basis for overturning a law, a budget, or a policy by the Constitutional Court. It is at this point that
the most striking shift of policy-making power from the legislative and executive to the judiciary
takes place.

Sixth, even within the same list of rights, either a “minimum” or a “strong” use can be made
of these rights, both in the process of enforcement and. judicial review. A minimum use would
consist of viewing an entrenchment as a guarantee against arbitrary and. discriminatory limits on
access to a given socioeconomic program, whatever it may be. In other words, it does not ordera
state to run any particular program, say of education; housing or health care, but once a program is
in place, constitutionalization amounts merely to a guarantee of equal access.*! Such a use of
socioeconomic rights has been suggested, for example, by Herman Schwartz.*? As Judge Gadgijev
Gadis reports in his conference paper, a number of judgments by the Constitutional Court of Russia
concerning the interpretation of social rights focused on the application of the principle of equality
before the law, and resulted in “the expansion of the circle of people, having the right [to] social
payments.” In turn, a strong use of soctoeconomic rights goes much further than prohibiting
arbitrary or discriminatory exclusions, and calls for adoption of efficient means by the government
to attain programmatic goals as defined by the constitution-maker. While choosing the “minimal”

40 Zielinski 1996.

41 This understanding is not equivalent to the notion of a “programmatic” right because
the latter requires the state to have a program. A *minimum” use of the right requires merely
that, if there is a program, it must not be arbitrarily denied to some beneficiaries.

42 See Schwartz 1992, p. 27. It is important to note that this was not the only function of
socio-economic rights prescribed by Professor Schwartz in his article.

3 The conference paper by Gadgijev Gadis, p. 10.
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interpretation would probably weaken much of the criticism against “socioeconomic rights,” that
interpretation is rather implausible because of its redundancy: discriminatory policy is already
proscribed by constitutional rules against discrimination.

It is perhaps worth noting that one frequent argument against constitutionalization of socio-
economic rights, made in particular in the context of post-communist constitutionalism, has been
that, as a result of conflating rights with state policies, the effectiveness of other rights, including
those that do have determinate meaning as limits on state action, will be reduced.* Herman Schwartz
disagrees: “This notion that if some rights turn out not to be effective, others will be in some way
degraded in value, is utterly complete nonsense.™ For my part, [ believe that Schwartz’s point may
be well taken in regard to systems where the values of constitutionalism, rule of law, and the
protection of rights are well established, and where disagreements about rights pertain to the
margins, rather than to the core meaning of rights. However, in a system where a nihilist tradition
of treating a constitution as a purely decorative instrument is strongly embedded, and where the
fundamental notions of constitutionalism and rule of law have a weak purchase upon the collective
consciousness, everything that undermines a strict construction of constitutional limits upon
discretional governmental action is to be regarded with concem.

3. Constitutional Rights and Judicial Review

Determining the wisdom, or the lack thereof, of granting a judicial body the power to invalidate
legislative and executive decisions, on the basis of constitutional rights, is a. complex matter which
cannot be determined by a simple reference to the idea of rights protection versus majority rule.
Contrary to a conventional wisdom in constitutional discourse, the issue is a matter of pragiatic
judgment about relative institutional competence rather than a matter of principle. This is for three
main reasons: (a) a rights-based distrust of majoritarian institutions -- which is usually cited as the
reason for countermajoritarian review -- cannot be absolute because, if it were, we would lack the
bases for the constitution-making process in the first place; (b) the opposition of rights versus
consequentialist policy-considerations is not equivalent to the opposition of rights determination
versus majority rule; (c) even if we have good reasons to distrust the legislature in its task of
properly protecting rights, it is a non sequitur to claim that judicial review necessarily follows; it is
conceivable that, in particular contexts, even if the legislature is not very good at protecting
constitutional rights, the judiciary may be worse.

Let me briefly explicate these three points.

(A) If we thought that the majority was inherently unable to respect and honor the legitimate
interests of minorities and individuals, and that is why we need a countermajoritarian body to ensure
the legislative respect for constitutional rights, then we would be incapabie of understanding how
constitution-making (including the adoption of a bill of rights) is possible at all. After all, it is the
majority which ultimately decides about the constitution -- a qualified majority, and a majority

“ See, e.g., Elster 1993a, p. 198.

* Schwartz 1995, p. 221.
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acting in special way, but a majority nonetheless.* And if we never trusted the majority to be able
to consider, in good faith, the legitimate interests of the minority, then we could never have a
genuine bill of rights in the first place.

But if there are some circumstances in which we can trust the majority in rights
determination (partly because we have no other choice), then it opens the way to trusting the
majority in other circumstances as well -- as long as these circumstances resemble significantly the
circumstances which supported the trust in the first place (i.e., the circumstances of constitution-
making). Now there are important differences between constitution-making and ordinary lawmaking
(this is the whole point of the dualist theory), but the differences are of degree. To draw a sharp
contrast between the majority deliberating on the constitution and the majority deliberating on the
statutes (including those which would restrict the constitutional rules) would be in essence to rely
on the fiction that the same group can act, in different circumstances, on the basis of totally different
motives. While it may sometimes apply to an individual agent, it is much less plausible with regard
to the community.

(B) It is not the case (either as a matter of description, or as a normative theory) that members
of the majority in a democracy are always guided by their own (or their constituency’s) interests.
Rather, the motives for supporting or rejecting a particular proposal (whether a legal bill or a policy
proposal) derive from a number of considerations, which occupy a broad continuum, between narrow
self-interest on one end, and ideals about the common good on the other.

The relative importance. of these two types.of considerations varies from. case to case
(compare voting on a budget with voting on an abortion law), but it would be deeply unrealistic to -
believe that people are never moved in their political decisions (either as voters or as legislative
representatives) by their views regarding “the common good” -- the ideals which-do not collapse into
these people’s sectarian interests. Obviously people strongly disagree about what constitutes a
“common good” -- but this is another matter. What matters is that very often people are moved by
considerations other than the expected utility of a given law to them, or to their group. If this is the
case (again, both as a matter of realistic description, and of a normative theory), then the
identification of the majority rule with the application of utility in lawmaking and policy-decisions,
and the consequent demand for a rights-based judicial review, is not justified.*’

(C) The decision about allocating authority is always based on a comparison of the relative
virtues and vices of different institutions, rather than on looking at various institutions one at a time.
Even if we are skeptical about the competence of the legislative process in the rights context, this
is not enough to support a shift to the judiciary. We first must be satisfied that the judiciary will
provide a superior alternative to the legislature.*®

Such a judgment will hinge on a great number of variables, and on their relevance to an
institutional ability to discern the meaning of rights. These variables include, among other things,

% See Elster 1993b, pp.179-80, 192-93.
%7 See, in particular, Waldron 1993, pp. 407-16.

* See Komesar 1984, p. 376.
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such matters as the procedures of selection and recruitment of members for a given body, the
conditions of job security of the decision makers, the flexibility in determining one’s agenda, the
access to information and empirical studies on matters affected by a decision, requirements for
giving reasons for one’s decisions and defending them against the critics, patterns of responsibility
for unpopular decisions, etc.

Take, for example, the requirement of giving reasons for, and the responsibility for
defending, one’s decisions. These are two separate requirements, which need not coincide. Courts
(including constitutional courts) are usually expected to articulate their principled grounds for
decisions (“a forum of principle”).* This function is enhanced when constitutional courts may
publish dissenting opinions as well; in those systems where constitutional courts are prohibited from
making dissenting views known (such as in France, or in pre-1970's Germany), the function of
giving the reasons is not as well performed. On the other hand, courts are usually silent once the
dectsion has been made. This affects the nature of their reasoning, and reduces their impact upon
public discourse. Significantly, Professor Sajo once described the Hungarian Constitutional Court’s
argument as “sterile, self-oriented, and not responsive to external challenge,”

Any of these variables may be considered relevant to the relative institutional competence
in the area of rights protection. But these considerations cannot be substituted by easy and simple
pronouncements that judicial review automatically follows from constitutionalism’s restricting role
vis-a-vis majority rule. It may be that parliaments, in specific countries and at a certain time, are
defective instruments for respecting the rights enshrined in constitutions -- but there is nothing self
evident about it. It is question-begging to declare a priori that the judiciary is better qualified to
determine the best interpretation of general, textually indeterminate provisions of constitutional bills
of rights. When the court and the parliament disagree about the proper meaning of a constitutional
right, and the court strikes down legislation enacted by the parliament, then it simply would be
wrong to infer from the fact of disagreement that only one body could be truly alert to the issue of
rights.

One rather plausible ground for judicial rather than political intervention seems to be the
case of legislatively inflicted damage to the political process, as a result of which the functioning of
majority rule itself is distorted. The strength of the legitimacy of judicial intervention is that it
appeals to the values of democracy itself and is ostensibly addressed to the process of majoritarian
decision-making.

But this theory (made famous in the United States by John Hart Ely)*' is not without its
problems, First, the values of process are often indistinguishable from the values of substance. For
example, freedom of speech is a procedural device necessary for the functioning of democracy, but
it is also a substantive interest of individuals protected by the Constitution. When the legisiature

# See Dworkin 1985, chap. 2.
% Sajo 1995, p. 266.

5| Ely 1980.
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compels broadcasting stations to respect Christian values,™ is it imposing constraints upon the
channels of political communication or, rather, upon the individuals’ rights to express themselves
publicly as they wish? A natural answer would be “Both,” but the process-oriented theory of judicial
review would have us disregard the latter effect and focus on the former. The danger of the former
interpretation is, however, that virtually any speech may be seen as related -- directly or indirectly --
to political mechanisms of democracy. If this is the case, then the process-based argument collapses
into a substance-based argument, and one is indistinguishable from the other.

Second, we need an explanation of why legislators are typically less concerned about the
process of democracy than the courts are. After all, a clash of interpretations -- when the court is
about to invalidate a legislative decision -- concerns contested values, when it is not obvious which
interpretation of a constituttonal right is clearly more “correct.” One such explanation may appeat
to the idea that legislators are more prone to be motivated by wrongful prejudices and stereotypes.
But is the judiciary inherently more immune to such motivations? An American legal scholar
observed, for example, that in the United States “[rJemedies for gender discrimination have come
as often from the political process as from the judiciary. . . . Similarly, both after the Civil War and
during the past two decades, Congress intervened to curtail discrimination against blacks that
affected state political processes.”™ England provides another example where the absence of judicial
review of the constitutionality of procedural rules (or any other legislative norms for that matter) has
not brought about any drastic malfunctioning of the political system which leads to a distortion of

" the democratic' process. Consider various ' anti-discrimination laws* which are. examples of

legislative rather than judicial activism oriented toward accommodation of minorities within the
system.

4, Judicial Review: Abstract or Concrete?

The main distinction has to be drawn between those systems in which the courts exercise judicial
review of an act in the process of deciding a particular case to which this legal act applies (a concrete
review), and those in which courts review an act in abstracto, regardless of any particular litigation
(abstract review). Of course, there are constitutional courts which possess both these powers, but for
a general discussion it is useful to make a distinction between the pure systems.

This dichotomy has to be distinguished from a classification of systems of judicial review
into centralized and decentralized (or diffuse); the former exists when there is a single body endowed
with the power of constitutional review (as in continental European constitutional tribunals); the
latter, when every court has the power to decide about the constitutionality of an act applicable to

52 See, e.g., Articles 18.2 and 21.2.6 of the Broadcast Law in Poland of December 29,
1992, upheld as constitutional by the Constitutional Tribunal on June 7, 1994.

*3 Komesar 1984, p. 404, footnotes omitted.

5 Race Relations Act 1965, amended in 1968 and 1976; Equal Pay Act 1970; Sex
Discrimination Act 1975.
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a case before it (as, e.g., in the United States, Canada, Australia, Sweden, Japan and India).
Decentralized review is always concrete, but centralized systems can be abstract or concrete (or
mixed). An interesting case of a hybrid of a centralized and decentralized system is provided by
Estonia where, apart from the National Court’s normal functions of abstract constitutional review,
any regular court can petition the National Court with regard to the constitutionality of a law
applicable to a case before it. In itself there is nothing surprising about it, as most European
constitutional tribunals can be activated in this way. What is peculiar is that if a regular court, in the
trial of a case, concludes that the applicable law contradicts the Constitution, the court not only
petitions the National Court to determine constitutionality, but also “shall declare it to be in
contradiction with the Constitution.” It follows that every Estonian court has the power to declare
any law unconstitutional (a decentralized and concrete review), and only subsequently will such a
declaration trigger proceedings before the National Court.

But let us consider here a distinction between “abstract” and “concrete” review in their pure
forms. What are the implications of this distinction for the division of powers? As a general
hypothesis, one may argue that the concrete review affects the shifting of power from the legislative
to the judiciary to a lesser extent than in an abstract system. This is because of a different rationale,
and the related availability of precautions against excessive judicial activism.

Consider the original rationale for the system of judicial review as established in the United
States in 1803, under Marbury v, Madison. Contrary to the popular opinion, Chief Justice John
Marshall did not base the Supreme Court’s power to invalidate the acts of Congress on his
understanding of the Court’s role as a watchdog of the constitutionality of legislative acts. The
conventional argument that the existence of constitutional constraints necessitates.the power of the
Court to declare when Congress has overstepped these constrains, does not figure in Marshall’s
reasoning -- not explicitly, anyway. If one reads Marshall’s. opinion in Marbury v, Madison
carefully, one realizes that the whole construction of an implicit power of the Court is based on one,
rather simple argument: the court (any court, not just the Supreme Court) has to apply the law in
order to decide a specific case; if there is a conflict of two laws which control the case at hand, the
Court has to decide which law should be given precedence; if the Constitution and a lower act clash
on the same issue, the Constitution must prevail.

The declaration that an act of Congress is invalid is merely a practical necessity of having
to decide a particular case: “Those who apply the rule to particular cases, must of necessity expound
and interpret that rule. If two laws conflict with each other, the courts must decide on the operation
of each,” explains Justice Marshall. And since the Constitution is addressed to the legislatures as
well as to the courts, the latter have no choice but to declare invalid an act inconsistent with the
Constitution.

This, on its face, is an argument which is qualitatively different from an argument that the
Court has to be a watchdog of the Constitution, and to oversee congressional behavior under the
Constitution. There is hardly any place for the idea of judicial supremacy in Marshall’s view: the
Court has no choice but to discard the act in order to apply the Constitution, but Congress or the
government may insist on its own interpretation of the Constitution, different from that of the

3% Art, 5 of the Law on Constitutional Review Court Procedure of 5 May 1993,
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Court’s.

This rationale for judicial review informs the institutional precautions against judicial
activism. If the argument about judicial review is made along Marshail’s lines, and it makes sense
only with respect to concrete judicial review, then it also makes good sense to erect precautions
against judicial transgressions beyond the role justified by the rationale for a concrete judicial
review. In the United States Supreme Court’s jurisprudence, it has meant that the federal courts have
jurisdiction only if a number of conditions are met: they cannot decide lawsuits that are “moot,” or
“unripe,” or where parties cannot establish their “standing,” or when the subject-matter is essentially
“political,” etc. These conditions all follow from the constitutional description, in Article III, of the
role of federal courts in deciding “cases” and “controversies,” and the power of judicial review of
legislative and executive acts is subject to constraints stemming directly from this role,

In contrast, “abstract” judicial review need not be subjected to any such constraints; the
rationale for abstract judicial review relies more directly upon the watchdog role of the constitutional
court, and the constraints mentioned in the preceding paragraph do not apply here. Of course, in
practice, a constitutional tribunal which exercises an abstract review may manifest a great deal of
restraint, while a supreme court which strikes down an act in the process of concrete adjudication
may be very activist and non-deferential in its treatment of the legislative branch. However, ail
things being equal, the concrete review lends itself better, in my view, to a restrained review, and,
therefore, has a lesser impact upon a shift in the allocation of powers to articulate constitutional
norms.

5. Judicial Review: A Priori or A Posteriori?

A great majority of contemporary constitutional courts have only an a posteriori power of review
of acts, that is, they cannot consider them before the acts enter into force. There are only a very few
exceptions: notably Conseil Constitutionnel in France which can only consider (and, if it so decides,
invalidate) the Jois before their promulgation. In the post-communist world, the Romanian
Constitutional Court has the power to adjudicate the constitutionality of laws before their
promulgation (alongside the ex post power, but the latter can be triggered only by the courts).* The
Spanish constitutional court, from 1980 until 1985, possessed both the a priori and a posteriori
powers, but after 1985, the a priori power was rescinded, as an illegitimate affront to the principle
of parliamentary sovereignty. There are also examples of bodies which can review in a nonbinding
fashion the constitutionality of proposed legislation, such as the Law Council in Sweden, where the
convention developed that the government would shelve criminal or civil legisiation ruled
unconstitutional by this body.

What is the significance (if any) of this distinction for the purposes of the constitutional
division of power? It is useful to consider the illustrious example of the a priori model -- namely the
French Council. The first thing to note is that the Council was not intended to be a protector of
constitutional rights; indeed, the 1958 French Constitution does not even contain a bill of rights, and
the Council was meant to operate merely as a guarantor of a separation of powers. The extension of

% Art. 144 (a) of the 1991 Constitution.
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its role, including the protection of constitutional rights (under the preambles to the 1946 and 1958
Constitutions, the 1789 Declaration of Rights, as well as “fundamental principles recognized by the
laws of the Republic”) was due to its own judicial activism, beginning with the landmark decision
of 16 July 1971 when, for the first time, a Joi was struck down for breach of fundamental rights.*’
Further, and following from the limitation of its power to that of an a priori review only, the
Constitutional Council stands out, in comparison with other European courts, in that it does not
possess a power of “concrete” review; that is, it cannot review the question of constitutionality
arising out of an application of a challenged law to a specific legal case.

In these two respects, the Conseil is much closer to being a system of lawmaking than of
judicial power. Indeed, a classical study of the Conseil by Alec Stone makes a convincing case for
considering the Conseil as a “third chamber” of the legislature, rather than as a judicial or even a
quasi-judicial body. The Conseil can invalidate a decision of the parliament in abstract terms rather
than in the process of litigation; it can suggest positive solutions which would remove the defect
from the law, and therefore is not merely “negative”;™® it decides on matters in which disagreement
boils down to different policy choices and where constitutional norms are highly indeterminate;*
it defines policy objectives and goals for the Parliament to pursue,® its deliberations are activated
by a political action -- usually by a group of opposition senators or deputies unhappy about the law,*!
etc. All of these are characteristics of a legislative body, and Stone is very effective in showing that
a number of characteristics which may seem to deny the “third chamber” characterization, in fact are
shared by a number of bodies whose “legislative” nature is undeniable.

37 Decision No. 71-44 DC.
5% See Stone 1992, pp. 209-10.

%% For example, in 1982, the Council struck down the Socialist government’s
nationalizations bill on the grounds that its provisions for compensation violated property rights;
it went on to state how the government could save the bill by employing different formulas for
the valuation of the companies concerned; the government then wrote the formulas into the law,
and eventually the revised bill survived a second referral. The revision raised the cost of
nationalizations by 25 percent, see Stone 1992, p. 241.

6 Tn one of its most famous decisions, in 1986 the Council invalidated a proposed Press
Law on the basis that it provided insufficient guarantees for pluralism in media (a concept not
mentioned in any constitutional text) and thwarted the Chirac government’s attempt to repeal the
limits on press ownership; Decision no. 86-210 DC of 29 July 1986, see Bell 1992, pp. 327-30.

! Laws may be referred to the Council by the President, the Prime Minister, the
Presidents of the chambers of the Parliament and sixty members of either chamber of the
Parliament. But in practice it is almost solely the instrument of parliamentarians. From 1974
(when the constitutional amendment expanded the right of referral to any sixty deputies or
senators) until 1987, out of 202 referrals, 196 were made by parliamentarians, and only 6 by
other authorized persons, see Stone 1992, p. 58.
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But how different, from this point of view, are the cases of these Constitutional Courts which
possess the a posteriori power of review only? Contrary to the expectation, the difference seems to
be formal rather than substantive. The German Constitutional Court, or Hungarian Constitutional
Court, can do all the things that the French Conseil can do -- plus possess all the powers related to
the concrete review. The only difference between an a priori and an a posteriori review is the
absence of promulgation by the President in the case of the a priori review. But if this promulgation
is compulsory, as it is in the case of laws certified as constitutional by the Conseil, then the
difference is technical: in both cases a body may displace a decision which enjoys majority support
in an elected branch of the government.

The difference is perhaps that the a priori system brings about more stability to the system:
while the law has been promulgated, no future challenge can be effective. The a posteriori system
introduces more uncertainty and instability to the law. Although this, in itself, does not affect the
separation of powers, certainty is an important matter. In turn, an a priori system seems to create an
incentive for frivolous or obstructive uses of constitutional review by the opposition. It is instructive
to note that this was the main reason why Spain decided to abandon the a priori review. The bills
referred to the Court before they became effective caused delays in the introduction of reforms
devised by the Spanish government in 1983-85. As Stone says, “these referrals delayed the reforms
for ludicrous periods of time.”®? But this is a matter which can be remedied by, for example, strict
time limits imposed upon the constitutional court (as in France, where the Consei! is required to rule
within one month).

‘ A more interesting question is, perhaps, whether there would be a major impact upon
separation of powers if the constitutional courts were permitted, or required, to express their views
regarding the constitutionality of proposed bills, before the vote in the legislative chamber(s) was
taken. This would engage them, as advisory bodies, in the early stages of the legislative process.
Some constitutional rules expressly prohibit such an involvement (e.g., in Slovakia®® and in
Estonia®'), and some courts, despite the absence of an express prohibition, declined such invitations
(Hungary®®). The reasons given usually cited the principle of separation of powers. But one wonders

62 Stone 1992, p. 244,
63 Art 128 (2) of the Constitution.
6 See art. 4(2) of the 1993 Law on Constitutional Review Court Procedure.

% See Sajo 1995 at 256. Sajo reports that the Court has repeatedly refused to accept
requests made by opposition members of parliament to investigate draft laws before the final
vote. But note that the Constitution also provides for an a priori review analogous to the French
system (besides an a posteriori review): the President may send the law enacted by the
Parliament to the Constitutional Court before signing it within the fifteen days that he normally
has for promulgation. If the Constitutional Court certifies the law as constitutional, the President
is obliged to sign and promulgate it; if the law is declared unconstitutional, the President returns
it to Parliament, see Art. 26 (4) and (5). Note also that Istvan Szikinger, in his conference paper,
reports with approval a proposal of “introducing a preliminary control” over legislation but by
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whether it would make such a great difference, once the constitutional courts have been given (or
have usurped) a strong power to displace legislative judgment after the act has been enacted?
Perhaps a system of “early warning” might help avoid a subsequent invalidation? Perhaps an
advisory role of the court would de-dramatize the process of distorting the policy designed by the
representative branch? It is likely (as Stone suggests in his comparative analysis of Wester European
constitutional tribunals) that even an ex post review strongly affects the lawmakers’ choices (by
encouraging them to anticipate, and avoid, grounds for fiture invalidation of their acts). If that is the
case, then an open and explicit opinion expressed by the court at an early stage would have the effect
of bringing more transparency to the process. It would also help save resources consumed in
legislative decision-making (considering that the costs of decision-making by the constitutional court
are lower than the costs of parliamentary decision-making) and provide vital information to
lawmakers. And, contrary to some concerns, it is hard to see why the power to give advisory
opinions ex ante would compromise the independence of the court and turn it into “an organ loyal
to the Parliament.”®® The power to give expert advice is not contrary to, but, indeed, presupposes,
a degree of independence. As a matter of fact, some (non-constitutional) Supreme Courts (e.g., in
Poland) have the express power to issue advisory opinions about proposed laws -- and it has not been
seen as compromising separation of powers, or judicial independence, in any way.

It is worth adding that in a system of decentralized and *“concrete” judicial review, not all
courts resist the idea of advisory opinions to legislators. Such resistance might seem unsurprising,
as the very nature of a concrete review system presupposes that a court may decide concrete cases
only. The legislative proposals are even more removed from concrete cases and-controversies than
abstract, valid laws; they may or may not develop into real cases in the future. But while the
Supreme Court of the United States has, from the very beginning, rejected such a possibility on
separation-of-powers grounds,” some state constitutions in the United States permit their highest
courts to issue advisory opinions.®® In any event, it seems that the principle of separation of powers
argues with greater force against the availability of advisory opinions in a system of concrete judicial

another body than Constitutional Court (p. 6).

5 This concern was expressed by Tamara Morshchakova, Vice-President of the
Constitutional Court of the Russian Federation, see Morshchakova 1995, p. 137. Similarly,
Istvan Szikinger claims that “involvement [of the Constitutional Court] in pre-enactment
procedures necessarily weakens control over law in force” (p. 6 of his conference paper).

7 The rule was established in 1793 when the Court refused to provide an opinion, sought
by President George Washington, concerning the obligations of the 1778 Franco-American
Treaty. See Pushaw 1996, pp. 442-44. ‘

68 The technical ground for this distinction is that state courts (including state Supreme
Courts) are not controlled by Article III of the Constitution of the United States, which describes
the jurisdiction of federal courts in terms of cases and controversies. Landes and Posner provide
an economic explanation for the rejection of advisory opinions at the federal level, but not
necessarily at the state level, see Landes and Posner 1994, p. 712.
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review than in an abstract system. This is because one might argue that “the ideal of an independent,
apolitical judiciary would be undercut if judges expressed an opinion about a law that might later
come before them in a lawsuit.”®” But no such concern applies to a system where judges are called
upon to review the law in abstracto.

6. Finality of Judicial Review

The degree to which power is transferred from the legislature to the judiciary is a function of, among
other things, the degree of finality by constitutional decisions of courts and tribunals. In the post-
communist world, only two tribunals have a less-than-final power of review, in the sense that their
decisions about unconstitutionality can be overridden by a parliamentary supermajority (in Poland™
and in Romania’). This is considered a sign of their institutional disadvantage, compared to other
constitutional tribunals, and has been the source of complaints by the Tribunals themselves”™ and
their supporters.” But for those who deplore the anti-democratic consequences of judicial power,
the non-finality offers a way of reconciling democratic decision-making with constitutional review.
The power of constitutional tribunals to review acts, but only tentatively, means that legislators --
and the general public -- are asked to have a second look at proposed legislation, and consider the
constitutional aspects which perhaps had not been considered sufficiently in the first approach. It is
the power that slows, but does not derail, the operation of majority rule.

From the perspective of the institutional allocation of authority, the power of constitutional
review should not be seen as a matter of a dichotomy ---etther the constitutional tribunal’s decisions
are final, or they are only tentative -- but rather as part of a continuum. At one end of the spectrum,
the tribunal’s decision adds only an insignificant cost to the legislative process and the will of the
legislators is subverted only to a minimal degree; at the other end of the spectrum, the cost of

¢ Pushaw 1996, p. 443.

" A Constitutional Tribunal’s decision may be overridden by a two-thirds vote of the
Sejm in the presence of at least half of its deputies, Art. 7 (4) of the 1985 Constitutional Tribunal
Act. This is exactly the same requirement as for any constitutional amendment, see art. 106 of
the Constitution. In May 1996 a new bill on the Constitutional Tribunal and a proposal for
constitutional amendment was submitted by the President to terminate the availability of
parliamentary override.

"I A majority of two-third of the members of each chamber overrides the decision of the
Constitutional Tribunal, art 145 (1). The override possibility applies only to the pre-promulgation
decisions of the Tribunal.

2 For example, the President of the Polish Constitutional Tribunal flatly stated that the
“override” provision is incompatible with separation of powers and “reflects a view, typical for a
totalitarian state, about the unitary character of state authority,” see Zoll 1996, p. 113.

" See, e.g., Teitel 1994, pp. 178-79.
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overriding the non-majoritarian body is very high. But the court’s decision is never “final” in the
literal sense: in lawmaking, there is no such thing as having “the last word.” For one thing, it always
can be overridden by constitutional amendment. This may be costly and burdensome, but not
necessarily much meore costly than the supermajority needed to override (through a non-
constitutional procedure) a tribunal’s decision in, for example, Poland and Romania. As a matter of
fact, in Poland the requirements for a constifutional amendment are exactly the same as those for a
decision overriding the Constitutional Tribunal’s decision, and this fact served as the basis for one
commentator’s remark that “the override is tantamount to [a constitutional] amendment.”” In
Romania, the difference is that, while both the override and the constitutional amendment require
the same parliamentary majority, the amendment also requires a referendum (Article 147). As Renate
Weber states in her conference paper, this suggests “a conflict between Article 145 {parliamentary
override of the Court’s invalidating decision] and Article 147 [constitutional amendment] which is
not constitutionally solved”” -- but the conflict appears tc be based on the assumption that
parliamentary override is indeed equivalent to a constitutional amendment. And this is question-
begging, especially if we believe that both the parliament and the Court are engaged in a bona fide
interpretation of open-textured constitutional norms, and, therefore, a finding of unconstitutionality
by the Court does not necessarily establish that the law is indeed unconstitutional, and that the only
way to bring the law in line with the constitution is to repeal the former or amend the laster.

Even short of a constitutional amendment, the “finality” of the Court’s invalidating decision
can be qualified by various institutional strategies. These may be written into a constitution, and.
therefore openly acknowledged as a way of injecting a.degree of democratic: deliberation: into. the-
essentially non-democratic process of judicial review. One example of such a strategy is the so-
called “notwithstanding” provision of the Canadian Charter of Rights and Freedoms: This provision,
in s. 33 of the Charter, states that “Parliament or the legislature of a province may expressly declare
in an Act of Parliament or of the legisiature ... that the Act or the provision thereof shall operate
notwithstanding a provision included in” the Charter’s catalogue of freedoms and rights. These
declarations can be in effect for up to five years, which is the longest period of time for which a
govemnment stays in power without going to the polls, but they can be renewed indefinitely. Section
33, admittedly inserted into the 1982 Charter as a matter of political compromise and used sparingly,
may be seen, as an American enthusiast of the provision described it, as “an effort to have the best
of two worlds: an opportunity for a deliberative judicial consideration of a difficult and perhaps
divisive constitutional issue and [as] an opportunity for electorally accountable officials to respond,
in the course of ordinary politics, in an effective way.”” The benefits of this approach seem
significant; it allows the court to register its constitutional protest, puts the burden upon the
legislature to face the constitutional issue explicitly, symbolically identifies the problem in a matter
highly visible to the electorate, but does not distort the legislative will as a requirement of having

™ Schwartz 1993, p. 176.
5 A conference paper by Renate Weber, p. 13.

% Perry 1993, p. 158.
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supermajority in order to override the court’s decision necessarily does. It seems like a good
compromise between ordinary politics and constitutional concerns, which enhances popular
deliberation over constitutional norms without distorting the democratic will. If we believe that the
articulation of constitutional norms is a matter of concern not only for the constitutional courts but
also for the legislatures, executive branches, and the general public, then the s. 33 compromise may
be seen as an attempt “to make ordinary politics and constitutional law penetrate each other”” in a
way that benefits society overall.

The United States Constitution provides for a mechanism of majoritarian constraint on
judicial review, in the form of the Article III power of Congress to regulate the jurisdiction of the
federal courts. Theoretically at least, the Congress might use this power to foreclose judicial
consideration of constitutional challenges to legislation but in fact, although some constitutional
lawyers have no doubts about the constitutionality of such a power of foreclosure™, this has never
served as a significant limit upon judicial review. There are various reasons, both political and legal,
why the Article III power never served an analogous role to the Canadian Charter’s section 33 in
insulating controversial legislation from judicial review.”

But the very fact that such power exists suggests that, even in a system which is seen as the
model for strong judicial review, “finality” of the Court’s decisions, which invalidate legislative acts,
is qualified. Some writers believe that the Supreme Court’s decisions are never really the “last word”
on the matter. Rather, they serve to initiate a complex dialogue between the courts and the elected
branches of government, in which the latter may attempt to counter the effects of the decision. In a
recent study of such interaction between the Supreme Court, the legislative and the executive, Neal
Devins has shown that the legislative and executive branches have successfuily restricted the impact
of the Supreme Court’s landmark decision on abortion,* and in consequence, have made the Court
reexamine and qualify its own, earlier decision. As Devins concludes, “once a Supreme Court has
decided a case, a constitutional dialogue takes place between the Court and elected government,
often resulting in a later decision more to the liking of political actors.”®

Devins is correct in saying that, on issues where constitutional interpretation is at stake, “the
last word is never spoken,”® and that the articulation of a true meaning of constitutional norms is
as much a task of the legislature, the executive, and the general public, as it is of the Supreme Court.
It is also the case that the legislative and the executive branch have numerous methods of prevailing

77 Tushnet 1995, p. 299.

8 Redish 1982, p. 907.

7 See Tushnet 1995, p. 287.
% Devins 1996.

8 Devins 1996, p. 7.

82 Devins 1996, p. 55.
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over the Court in its interpretation of constitutional rights,® although sometimes it may take a lot
of time, as for example, the protracted resolution of the child labor issue in the United States
indicates.?

Then, too, there is always the last resort option of amending the Constitution. But this is often
politically unrealistic, or prohibitively costly, as seen in the example of the United States where, in
its long constitutional history, only four attempts at constitutional amendment were successfully
made to override Supreme Court decisions disfavored by the legislature.® Still, in those legal
systems where the process of legislative amendment is less cumbersome, this avenue of restricting
the “finality” of a constitutional court’s decisions is a more readily available and practical option.

Finally, one should add that the finality of tribunals’ decisions may be seen by the legislators
sometimes as an advantage rather than as a countervailing, antagonistic power. The fact that
legislators work in the shadow of judicial review may give them a good excuse for not making the
decisions which the electorate demands - by anticipating the tribunal’s objections or by shifting the
responsibility for an unpopular decision to the tribunal. It may provide a convenient excuse: “We
wanted to adopt this law, or this policy, but the tribunal would not let us do it.” Or, conversely, the
tribunal’s strong authority may free the parliament to behave irresponsibly. Individual members of
a parliament can signal their “right” attitudes (valued by the majority of their constituency) by voting
for proposals which they know will not actually become law because the tribunal will strike them
down as unconstitutional.* Ironically, the tribunal’s power to prevail over the legislature may serve
the legislature’s interests quite well, although perhaps not for the right reasons.

7. Non-Judicial Review

It is important to remember that judicial review (by which I mean the power of review which
includes invalidating statutes due to unconstitutionality) is not the only possible institutional device
of separation of powers and for eliminating legislative production which threatens the respect for
rights. Rather, it is one of a range of possible institutional devices which may or may not, when part
of a larger system of institutions and political culture, have a tendency to exert pressure upon the
legisliature to respect rights. A decision about the use of any of these devices must consider not only
its ability to exert such pressure (that is, its benefits, from the point of view of a system of protection
of rights), but also its costs. The costs of judicial review mainly include the consequences of

%3 See generally, Ratner 1981, pp. 930-32.

% In 1916 and 1919, Congress attempted to strike at child labor indirectly, using the
interstate commerce and taxing powers, and the Supreme Court invalidated both of these
attempts, in Hammer v. Dagenhart, 247 U.S. 251 (1918), and in Child Labor Tax Case, 259 U.S.
20 (1922), respectively; in 1938 Congress returned to the original 1916 bill struck down in
Hammer, and a unanimous Court approved child labor legislation in 1941.

85 11th, 14th, 16th and 26th Amendments.

% For an example of such behavior in the American context, see Macey 1993, p. 235.
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injecting countermajoritarianism into lawmaking and policymaking. For one thing, decisions are
made which would not have been made but for the system of judicial review; for another thing,
public discourse about the proposed law or policy is thwarted by “juridification™ of the policymaking
and lawmaking, as a consequence of withdrawing the matter from the realm of ordinary politics.

The loss of the benefits of judicial review (such as the heightened concern for individual
rights and for unpopular minorities) may be offset by other institutional devices. They may include
bicameralism (especially if the two chambers are composed according to different principles and
their coexistence is seen as a guarantee of a high quality of legislative production),” executive veto
and a possibility of refusal to promulgate the law by the president,®® special legislative procedures
for laws implicating constitutional rights,* independence and robustness of the press, subjecting a
legal domestic system to supranational scrutiny (exercised, for example, under the European system
of protection of rights), and an effective pressure by non-governmental organizations concerned with
individual and minority rights. Non-institutional devices such as the quality of political culture, the
sense of noblesse oblige by the members of legislatures, public opprobrium for expressions of
prejudice and bigotry, rules of party discipline by the members of parliament (especially in a
proportional system of representation) which make members dependent upon the decision of their
party leaders rather than on specific pressure by their local constituencies -- all these factors may
affect the character of legislation, from the point of view of respect for individual and minority
interests.

Great Britain is an interesting case in point. While in some respects the system of protection
of rights seems to be inferior compared to the American system based on judicial review, it would
be hard to say that British citizens-(including those belonging to disadvantaged, unpopular, and
powerless minorities) are evidently less free than the beneficiaries of rights-protection in the United
States or in the continental European modets of judicial review. With respect to a special case of
socioeconomic rights, there is certainly no correlation between a strong protection of the welfare
interests of individuals and the availability of judicial review under a constitutional bill of rights.
This observation suggests that judicial review is not a variable which makes all the difference
between protection and non-protection of constitutional rights. In countries such as Great Britain,

¥7 In her conference paper, Renate Weber states that in Romania one of the advantages of
bicameralism has been that “in several cases bad draft-laws adopted by one Chamber have been
corrected by the other chamber” (p. 10). This seems to be the dominant argument of the
proponents of bicameralism in those countries where it is not grounded on a federal structure of
the state. See also the conference paper by Istvan Szikinger who reports, at p. 6, that in the
constitutional debates in Hungary “low quality of legislation” has been cited as a reason for a
proposed second chamber.

8 See Elster 1993b, pp. 196-204.

¥ See, e.g., Articles 58 (3), 59 (2), 60(4), 61(4), 62(2), 53(3), 65(3), 68(5), 69(4) and
70c¢(3) of the Constitution of Hungary, which require a special two-thirds majority for passing
the laws regarding certain specified constitutional rights.
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Finland, the Netherlands or Greece, protection of rights generally, and of socioeconomic rights in
particular, has been a product of legislative action, and not of judicial constraints imposed upon
legislation.”

8. Conclusions: Constitutional Rights and the Division of Power

One can, it seems to me, identify three main rationales for a system of division of powers, and for
specific arguments about allocating certain powers to one rather than to another branch of
government. These are, first, a libertarian rationale (preventing the tyranny and despotism which
result from a concentration of powers in one body),’! an efficiency rationale (tasks should be
assigned to the body which is best qualified to perform them), and a legitimacy rationale (tasks
should be performed by the body which has a mandate to do so, under whatever theory of
legitimation we accept).

There may be other rationales, not reducible to any of the three mentioned above. For my
purposes, it is important to note that the three above rationales are distinct, though in particular cases
they may overlap. Examples of such an overlap include those situations in which legitimacy may-
be based on qualifications alone, in which case the third rationale collapses into the second one (such
as when one argues that the army should have the authority to decide about launching military
actions because it knows best the facts about an external threat). But we may sometimes hold
legitimacy to be separate, and superior, to qualifications (such as when an impartial umpire in an
arbitration dispute has derived. legitimacy from the mutual consent of the parties, even though
another body might have greater expertise in the matter in controversy), and these two rationales can
still be separate from a libertarian argument, It is commonpiace that liberty-based arguments for
checks and balances may be counterproductive from the point of view of efficiency. As one of the
greatest judges in American history, Louis Brandeis noted: “The doctrine of separation of powers
was adopted by the convention of 1787, not to promote efficiency but to preclude the exercise of
arbitrary power. The purpose was, not to avoid friction, but . . . to save the people from autocracy.”
A modern writer characterizes this view as “the eighteenth-century hope that freedom could be
secured by calculated inefficiency in government.”™

It is useful to undertake a scrutiny of constitutional review (based on socioeconomic rights)
from the point of view of these three rationales of separation of powers. The results of the scrutiny
will be, largely, context dependent. They will depend on a number of factors such as the relative

0 But compare a categorical judgment by Cappelletti that “all systems past and present of
political, non-judicial control {of constitutionality] . . . have proved to be utterly inefficient,”
Cappelletti 1989, p. 195.

“This was, of course, the dominant rationale of the classical proponents of the idea of
separation of powers, namely Montesquieu, Locke and Madison; see Holmes 1995, p. 164.

2 Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., dissenting).

% Mendelson 1992, p. 779.
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- power of parliaments and executive bodies in a given country, the prestige and authority of
constitutional judges, their backgrounds and patterns of accountability, the persistence of
authoritarian tendencies among the executive, the dominance of charismatic political figures, the
popularity of non-liberal and populist policies, etc.

However, putting these context-dependent variables aside, one may suggest the following
~ working hypotheses, as a starting point for a discussion of circumstances in particular countries:

First, from the point of view of a libertarian rationale, the shift of decision-making authority
from the legislative and executive to the constitutional-judicial bodies seems to be a neutral matter.
In principle, it neither prevents nor favors various potentially autocratic tendencies within the system
of government. To be sure, one may argue that by denying the executive the power of final say on
socioeconomic policy, the shift prevents these branches from using socioeconomic policy as an
instrument of rent-seeking behavior, clientelism, and the buying off of various interest groups with
privileges in exchange for their support. But, on the other hand, constitutional review of
socioeconomic policy may prevent a government from running economic reforms and modemization
programs, force it to adopt more populist policies, and, as a result, undermine the bases for the robust
protection of individual liberties. This is the case when a court is under the ideological influence of
populist ideas and, in particular, when it undertakes scrutiny of legislative acts using such yardsticks
as “social justice” or “vested rights.” The incentive structure which shapes the court’s activity is such
that it is more likely to be receptive to claims based on traditional structures of dependency: it has
very little to lose (because it does not decide on the budget) and a lot to gain (in terms of social
popularity, self-satisfaction and an overall sense of moral self-rightecusness) by erring on the side
of “generosity” in mandating governmental welfare expenses.

Second, from the point of view of an efficiency rationale, the qualifications of the
constitutional courts to decide about the matters of socioeconomic policy seem to be inferior to those
possessed by two other branches of the government. Constitutional judges usually do not have the
knowledge, information, background, and skills necessary to analyze complex issues of
socioeconomic policy. The question is, to what extent such complex issues indeed arise in the
process of judicial review under socioeconomic constitutional rights. No doubt, in some cases these
issues boil down to fairly simple and obvious value choices. The question of “qualifications,” then,
is really more a matter of legitimacy (because the “capacity” to properly discern fundamental values
is a matter of institutional authority) -- our third rationale. But to the extent to which the access to
information and the possession of skills in the field of economics and social policy is indeed required
for an evaluation of a governmental policy, the constitutional courts seem to be ill suited to fulfill
this role.

Third, from the point of view of the legitimacy rationale, the response to the phenomenal rise
of the constitutional courts must be ambiguous. If we view these courts as judicial bodies, then their
legitimacy in this area is in serious doubt. Courts derive their legitimacy from the ideal of an
impartial umpire adjudicating between competing claims.’ But constitutional courts in Europe do

% For a classic discussion of courts’ legitimacy derived from a model of “triads” (two
persons in conflict with each other, and an umpire asked to assist in achieving a resolution), see
Shapiro 1980. Sece also Cappelletti 1989, pp. 31-45.
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not decide specific cases and controversies, where this form of legitimacy applies. In abstract policy-
making or policy-evaluation, legitimacy is most typically based on political accountability and not
on the impartial umpire model. And constitutional courts are tainted by an important accountability
deficit. As Burt Neuborne says (though not in a context confined to socioeconomic rights): “When
substantive-review judges identify values and totally insulate them from majority will, the
troublesome question of why judges are better than other officials in identifying and weighing
fundamental values cannot be avoided.”

On the other hand, if we view constitutional courts as “third chambers,” and abandon
altogether a judicial paradigm, then their accountability may be less of a problem. For one thing,
constitutional courts are accountable in a way that ordinary judges are not: the process of appointing
constitutional judges is much more political (with constitutional guarantees which usually ensure
that the courts’ membership reflects all major political groupings),”® political sympathies of the
judges are sometimes reasonably well known, and the system of tenure may make them potentially
more sensitive to the political trends of the day. For another thing, their location in the model of
legislative powers, as a third chamber, may render us less inclined to insist upon the accountability
requirement. This is because they can be seen as a “‘chamber of reflection”: a forum of dispassionate
evaluation of a given policy, removed from day-to-day political pressures.

In a recent article, an American critical constitutional scholar identified two main negative
consequences of a “more than minimal” judicial review: “policy distortion” and “democratic
debilitation.” The former consists of the fact that, in a system of judicial review, “legislators choose
policies that are less effective but more easily defensible than other constitutionally acceptable
alternatives.”’ The latter means that “the public and their democratically elected representatives
cease to formulate and discuss constitutional norms, instead relying on the courts to address
constitutional problems.™® These are very serious consequences. “Policy distortion” may, in the
extreme, mean that the government will be disabled from pursuing the policy which is endorsed by
the legislature and which has the political support of the electorate; it may lead to the undermining
of reforms in the crucial period of transition. “Democratic debilitation” may lead to depoliticization,
apathy and withdrawal of the public from a public discourse about policy proposals and law

% Neuborne 1982, p. 368.

% For example, the Constitutional Court in Hungary is elected by Parliament, on
recommendation of a commission which includes one person from each of the representative
groups of parliamentary parties; in the Czech Republic, the Constitutional Court is appointed by
the President with the approval of the Senate; in Bulgaria, one-third of the judges of the
Constitutional Court are elected by the National Assembly, one-third by the President, and one-
third by a joint meeting of the Supreme Court of Appeals and the Supreme Administrative Court,
etc. See also Cappelletti 1989, p. 138.

¥ Tushnet 1995, p. 250.

%1d., p. 275.
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reform.” This would be one of the sins for which the tradition of “negative constitutionalism” “can
be blamed.

Of course, both of these effects can still be recognized by a proponent of strong judicial
review, and yet assessed in opposite terms. “Policy distortion” may be seen as a modification of
policy by considering those important values which have been given a constitutional status more
seriously than the legislature and government usually do. “Democratic debilitation” may be seen as
a much needed way to insulate the protection of those fundamental interests from the reaim of
everyday politics, dominated as it often is, by populism, demagogy and intolerance for the most
vulnerable.

The upshot of this paper may be that the reality is more complex than either a radical-
democratic or a liberal countermajoritarian answers suggest. Whatever decision about the structure
of constitutional articulation of norms is taken -- whether there should be constitutional
socioeconomic rights or not, whether a judicial or quasi-judicial body should have the power of
reviewing legislative and executive acts or not, whether this review should be abstract or specific,
a priori or a posteriori, final or tentative, etc. -- it will affect the allocation of authority among the
institutions which all have their individual strengths and weaknesses. These strengths and
weaknesses vary from country to country and from one period to another. An institutional approach
may help view the problem as ultimately a matter of pragmatism rather than of principle.

% In the United States and Canada, there has been a growing trend toward criticizing the
strong judicial review (as exercised by the US Supreme Court) from the perspective of
democratic, participatory values; this is nicely epitomized by the title of a recent book by Daniel
Lazare: The Frozen Republic: How the Constitution is Paralyzing Democracy; see also Tushnet
1995; Mandel 1989; West 1993, p. 251-67, Perry 1993, p. 160.

1% See Holmes 1993, p. 24.




28

Literature

Bell, J. 1992. French Constitutional Law. Oxford: Clarendon Press.

Cappelletti, M. 1989. The Judicial Process in Comparative Perspective. Oxford: Clarendon Press.

Ciemniewski, J. 1996. “Sejm i Senat w projekcie Konstytucji RP”, pp. 37-48 in J. Krukowski (ed.)
Ocena projektu Konstytucji RP. Lublin, Towarzystwo Naukowe Katolickiego Uniwersytetu
Lubelskiego.

Devins, N. 1996. Shaping Constitutional Values. Baltimore: The Johns Hopkins University Press.

Dworkin, R. 1985. 4 Matter of Principle. Cambridge, Mass.: Harvard University Press.

Elster, J. 1993a. “Constitution-Making in Eastern Europe: Rebuilding the Boat in the Open Sea”,
Public Administration 71, 169-217.

Elster, J. 1993b. “Majority Rule and Individual Rights”, pp. 175-216 in S. Shute and S. Hurley
(eds.) On Human Rights. New York: Basic Books.
Ely, J.H. 1982. Democracy and Distrust. Cambridge, Mass.: Harvard University Press.
Gintowt-Jankowicz, M. 1996. Panel discussion, pp. 184-88 in J. Krukowski (ed.) Ocena projektu
Konstytucji RP. Lublin, Towarzystwo Naukowe Katolickiego Uniwersytetu Lubelskiego.
Halmai, G, 1993, “Democracy versus Constitutionalism? The Re-Establishment of the Rule of Law
in Hungary”, pp. 301-10 in I. Grudzinska. Gross -(ed.), Constitutionalism.and Politics,
Proceedings of the International Symposium, Bratislava, November.11-14, 1993.

Holmes, S. 1993. “Back to the Drawing Board”, East European Constitutional Review 2 (1), 21-25,

Holmes, S. 1995. Passions and Constraints: On the Theory of Liberal Democracy. Chicago: The
University of Chicago Press.

Howard, A.E.D. 1996. “The Indeterminacy of Constitutions”, Wake Forest Law Review 31, 383-410.

Komesar, N.K. 1984. “Taking Institutions Seriously: Introduction to a Strategy for Constitutional
Analysis”, University of Chicago Law Review 51, 366-446,

Landes, W. and R. Posner, 1994. “The Economics of Anticipatory Adjudication”, Journal of Legal
Studies 23, 683-720.

Lazare, D., 1996. The Frozen Republic: How the Constitution Is Paralyzing Democracy. New York:
Harcourt Brace.

Macey, J.R. 1993. “Thayer, Nagel, and the Founders’ Design: A Comment”, Northwestern
University Law Review 88, 226-40,

Mandel, M. 1989. The Charter of Rights and the Legalization of Politics in Canada. Toronto: Wall
& Thompson.

Mendelson, W. 1992. “Separation of Powers”, pp. 774-79 in K.L. Hall (ed.), The Oxford Companion
to the Supreme Court of the United States. New York: Oxford University Press.

Morshchakova, T. 1995. Panel discussion, pp. 135--38 in Konstytucja w sluzbie demokracji;
Constitution in Service of Democracy, conference papers: The International Centre for
Development of Democracy Foundation, March 10-12, 1995, Cracow.

Neuborne, B. 1982. “Judicial Review and Separation of Powers in France and the United States”,
N Y.U Law Review 57, 363-442.

Osiatynski, W. 1994, “Rights in New Constitutions of East Central Europe”, Columbia Human
Rights Law Review 26, 111-66.



29

Osiatynski, W. 1996. “Social and Economic Rights in a New Constitution for Poland”, pp. 233-69
in A. Sajo (ed.), Western Rights? Post-Communist Application. The Hague: Kluwer.

Paczolay, P. 1993. “The Role of Constitutional Adjudication in Legal Change”, pp. 293-300 in I.
Grudzinska Gross (ed.), Constitutionalism and Politics; Proceedings of the International
Symposium, Bratislava, November 11-14, 1993.

Paczolay, P. 1996. “Human Rights and Minorities in Hungary”, Journal of Constitutional Law in
Eastern and Central Europe 3, 111-26.

Perry, M.J., 1993. “The Constitution, the Courts, and the Question of Minimalism”, Northwestern
University Law Review 88, 84-164,

Polyviou, P.G. 1980. The Equal Protection of the Laws. London: Duckworth.

Preuss, U.K. 1993a. Constitutional Aspects of the Making of Democracy in the Post-Communist
Societies of East Europe. Bremen: Zentrum fur Europaeische Rechtspolitik. -

Preuss, U, 1993b. “Democracy and Constitutionalism”, pp. 72-88 in 1. Grudzinska Gross (ed.),
Constitutionalism and Politics; Proceedings of the International Symposium, Bratislava,
November 11-14, 1993.

Pushaw, R.J. 1996. “Justiciability and Separation of Powers: A Neo-Federalist Approach”, Cornell
Law Review 81, 393-512.

Ratner, L.G. 1981. “Majoritarian Constraints on Judicial Review: Congressional Control of Supreme
Court Jurisdiction”, Villanova Law Review 27, 929-58.

Redish; M.H. 1982. “Congressional Power to Regulate Supreme Court Appellate Jurisdiction Under
the Exceptions Clause: An Internal and External Examination”, Villanova Law Review 27, 900-
928.

Sajo, A. 1995. “Reading the Invisible Constitution: Judicial Review in Hungary”, Oxford Journal
of Legal Studies 15, 253-67.

Sajo, A. 1996. “How the Rule of Law Killed Hungarian Welfare Reform”, East European
Constitutional Review 5 (1), 31-41.

Schauer, F, 1994. “Judicial Review of the Devices of Democracy”, Columbia Law Review 94, 1326~
47,

Schwartz, H., 1992. “In Defense of Aiming High”, East Furopean Constitutional Review 3 (1), 25-
28.

Schwartz, H. 1993. “The New East European Constitutional Courts”, pp. 163-208 in A.E. Dick
Howard (ed.) Constitution Making in Eastern Europe. Washington: Woodrow Wilson Center
Press.

Schwartz, H., 1995. Panel discussion, pp. 215-23 in Konstytucja w sluzbie demokracji; Constitution
in Service of Democracy, conference papers: The International Centre for Development of
Democracy Foundation, March 10-12, 1995, Cracow.

Shapiro, M. 1980. Courts: A Comparative and Political Analysis. Chicago: The University of
Chicago Press.

Stone, A. 1992, The Birth of Judicial Politics in France. New York: Oxford University Press.

Sunstein, C. 1993. “Against Positive Rights”, East European Constitutional Review 2 (1), 35-37.

Teitel, R. 1994, “Post-Communist Constitutionalism: A Transitional Perspective”. Columbia Human
Rights Law Review 26, 167-90.

Tushnet, M. 1995. “Policy Distortion and Democratic Debilitation: Comparative [llumination of the




€

30

Countermajoritarian Difficulty”, Michigan Law Review 94, 245-301.

Van Alstyne, W. 1969. “A Critical Guide to Marbury v. Madison”, Duke Law Journal 1-47.

Waldron, J. 1993. Liberal Rights. Cambridge: Cambridge University Press.

West, R. 1993. “The Aspirational Constitution”, Northwestern Law Review 88, 241-68.

Zielinski, T. 1995. Panel discussion, pp. 204-16, in Konstytucja w sluzbie demokracji; Constitution
in Service of Democracy, conference papers: The International Centre for Development of
Democracy Foundation, March 10-12, 1995, Cracow.

Zielinski, T. 1996. “Prawo do chleba, mieszkania i pracy”, Gazeta Wyborcza (Warsaw), August 27,
12.

Zifcak, S. 1996. “Hungary’s Remarkable, Radical, Constitutional Court”, Journal of Constitutional
Law in Eastern and Central Europe 3, 1-56.

Zoll, A, 1996. “Trybunal Konstytucyjny w swietle projektow Konstytucji RP”, pp. 109-24 in J.
Krukowski (ed.) Ocena projektu Konstytucji RP. Lublin, Towarzystwo Naukowe Katolickiego
Uniwersytetu Lubelskiego.






Albania - K. Lolog¢i (October 1996)

Chapter I: Do Constitutions Matter?

For almost forty-five years, Albania was governed by a dictatorial Communist
regime that isolated the country from virtually all contacts abroad. This, and a
pronounced economic backwardness, are the principal characteristics that distinguish
Albania from the other countries of East and Central Europe, which were governed

by more liberal Communist regimes.

The changes in the air that blew through the other countries of East and
Central Europe were also felt in Albania, beginning int 1990 but'in a more
pronounced manner in 1991 and thereafter. The need to draw up a new Constitution
that would lay the foundation for future changes became evident in 1990. The
Communist Constitution of 1976 was a significant obstacle on the political plane as
well as on the juridical one. Politically, the Constitution of 1976 impeded the
establishment of party pluralism. Juridically, it blocked the creation and evolution of
a market economy. And although it contained a host of individual rights, they were

not guaranteed by any branch of the government.

For this purpose, in October 1990 a group of jurists was given the charge of
preparing a new Constitution, which would be presented for approval to the new
Parliament that was to be elected. Despite the influence of old ideas and the “old

mentality” that will be discussed below, the draft that resulted contained some
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significant achievements, removing a series of legal obstacles to the creation and
consolidation of democratic institutions. Nonetheless, the draft also contained flaws
and defects that were an expression of the time in which it was prepared as well as

the legal culture of the jurists who prepared it.

After being discussed by a commission created especially for this purpose, the
draft was presented for review to the first pluralist Parliament, which came out of the

elections of March 31, 1991.

Although that Parliament was nominally controlled by the Party of Labor, and
by a significant two-thirds majority (sufficient to enact Constitutional laws), under
strong pressure from the opposition Democratic Party, Parliament refused to review
or approve that draft Constitution. Instead, it approved the creation of a group of
deputies to draw up a temporary Constitutional law, which would be in force-until the
preparation of a full draft drawn up in accordance with the standards of the time.

And thus, the Constitutional law “On the major Constitutional provisions,” which,
with amendments and additions that were made later, is in force even today, was

adopted by Parliament on April 29, 1991,

Without any doubt, the approval of this Constitutional law was an important
event in the political life of the country. And the benefits that accrued to Albanian

society from its approval have been important and considerable.

The important Constitutional principle of the separation of powers found
reflection in this Constitutional law. Parliament was structured and organized as an
active legislative institution. The government was limited in its power to issue acts
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that have the force of law. This can only be done after receiving authorization by law
or by proposing draft decrees to the President of the Republic. The institution of the
head of state was given the ordinary form that we find today in all the western
democratic countries. From a collective state chairmanship with vast powers, it was
changed into the President of the Republic, an individual with limited powers

(although as will be discussed later, those powers are still fairly extensivé).

On the economic plane, the obstacles for creating the conditions necessary to

establish and develop a market economy were removed.

While these changes and others created significant benefits for establishing
democracy in Albania, and notwithstanding the later amendments that improved the
Constitutional framework even more, the Constitutional laws now in force in Albania
contain many defects-and deficiencies. The powers of the different branches of
government are not set 'out clearly, and it has happened more than once that there has
been an interference by the powers-beyond the bounds set out between them, which
has had as a cause, among other things, these ambiguous Constitutional sanctions. In
particular, the judicial power appears as the weakest branch from the viewpoint both
of Constitutional sanctions and of Constitutional guarantees, and, as such, finds itself
constantly under threat from the executive power. The cases of interference by the
executive in judicial activities have been numerous. In some cases, this interference

would appear to have a Constitutional “justification.”

The need for the approval of a new, full Constitution, which would eliminate
the defects and contradictions of the existing Constitutional laws, has been constantly

present in the life of Albania since 1991. After the elections of March 22, 1992, the

-
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Democratic Party came to power. One of the principal duties that it was charged with
was the creation of a Constitutional commission to prepare a Constitutional text that
would comply with international standards and respond 1o the new conditions facing

the country.

The commission began work in 1992, particularly in the last quarfer, meeting
several times a month to discuss the articles and chapters prepared by a working
group. The work of the commission was considered concluded with the preparation
of a draft Constitution that was sent to popular referendum for approval in November
1994. In a rather surprising development, however, the draft was not approved by the

popular vote in the referendum.

In the first instance, it should be stressed that the Constitutional process has
been conducted under the influence of a harsh political climate. On the one hand, the
Democratic Party, under the direct leadership of the President of the Republic, has
been seeking to increase the already strong powers and role of the executive
(principally of the President himself), while on the other hand, the opposition has
constantly tried to neutralize the power of the executive, especially that of the

President, while emphasizing the parliamentary character of the Republic.

The President of the Republic is and has been the principal protagonist in all

the political life and state activity of the country. And this has a natural explanation.

The Communist regime planted the seeds of the idea of a state and political
mechanism at the head of which stood a powerful “leader” who would direct virtually
all state and economic activity. It then consolidated the idea in practice. This
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mechanism, this practice had a direct psychological influence on the entire social life
of the country for a relatively long period, almost fifty years. In this way it created a
negative mentalitv with a whole series of rules. Thus, now, it would be very difficult
for anyone who grew up in this period to take power in Albania without falling prey

to this mechanism, this practice, this mentality.

It should be kept in mind that there are two main parts to this mechanism: a
“number one” of the state and political life of the country and a group of individuals,
incorporated into a party, constantly doing the political will of “number one.” A
bizarre mutual interaction becomes established between these two parts. It is not
only the person who holds the position of “number one” who seeks the constant
strengthening of that role. What is more interesting is that the interests of the
persons who surround him also require it. Servility is the principal characteristic of
the moral behavior of those involved.in this: mechanism. This group of persons, who
also hold key positions in the party, make every effort to maintain the role and power
of “number one” unbroken. Only in this way do they see it possible to satisfy their
personal interests, both economically and on the political plane. The mechanism

permits no groups of opponents or fractions in the party (or, of course, outside it).

This mechanism had extended its influence into every pore of Albanian
society and could not be eliminated overnight. And so it happened that when the first
critics of the policies of the Democratic Party, and those of the President of the
Republic, appeared in 1992 within the Democratic Party, the President himself as
well as the group of his supporters attacked the critics mercilessly, and they were

expelled from the party.



Or let us take a significant recent example from the life of the Albanian
opposition. The Socialist Party, the largest Albanian opposition party, had decided to
withdraw from the Parliamentary elections of May 26, 1996. because, according to its
leaders, it was not in a position to confront the massive manipulations of the party in
power. In order to analyze this new situation, and also to fulfill a need that had been
articulated both outside and inside the country -- the renovation of the p‘arty -- the
Socialist Party decided to hold a congress. The situation before the congress was
characterized by a fierce struggle between the existing leadership and the group that
wanted the renovation of the party. The latter were victorious in the congress. The
losers resigned, distancing themselves from all the leading organs of the Socialist
Party. They could have stayed within the Socialist Party as a “fraction,” but
“mentality did not permit it.” This mentality is summed up very well with the stogan

“either for us or against us.”

To return to the Constitutional process in Albania, although that process
extended over a relatively long period, the previous Parliament was not in a position
to ratify a new Constitution. In the first instance, approval of a new Constitution
would constitute an important political victory: a democratic step forward in the
relations of those in power with the opposition. The struggle between them has,
however, been characterized by the absence of transparency and the necessary spirit
to find a joint language of compromise, something which has also been seen in the
aspect of the Constitutional process. The worsening of democratic consolidation
because of the absence of a new Constitution, in other words, should not be seen so
much from the viewpoint of what could be realized as a consequence of the approval
and existence of a new Constitution as much as the absence of a spirit of cooperation
and transparency between the parties in their savage struggle for power.
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Of course, the enactment of a new Constitution, besides having positive
results of a political character, would also exercise a powerful influence on the
activity of all the institutions that this Constitution would establish and consolidate.
The most important thing is that a way be found for constructive dialogue about
devising and approving the new Constitution. This would create a more favorable
situation for all the branches of power to function more independently. So long as
dialogue and a constructive spirit do not exist, that is, while we are still under the
influence of the old mentality and the old mechanisms, the chances that the articles of
a Constitution, however good they may be, will be implemented are very small.

Thus, for example, although the Constitutional Court was created in 1992, and
according to European models, it has been and continues to be, according to many
critics, a blind tool in the hands of "number one.” While it is certainly a good thing
to have a well drafted Constitution; putting:it into life -- taking measures and creating
all the conditions of the implementation of its articles -- is something else, and more
important. Even if the Constitutional laws in force are not perfect, this does not
justify in any way the failure to act in accordance with their provisions in particular

cases, as has happened in the past few years in Albania.

It bears repeating that the principal factor that has influenced the progress of
the Constitutional process in Albania has been and continues to be the spirit of
dictation that characterizes the party that has power, and that this is the expression of
the inheritance of the past. The old regime constantly sought to effect its purposes
without yielding in any way to opposition forces. Only the carrying out of several

elections, transferring power from the hands of one party to another and back again,



could serve as a major lesson to influence the consolidation of democracy in the

country in a significant way.

The authoritarian, dictatorial regime of the past led the voung politicians of
1991 to think and to select a parliamentary system as the most suitable form of
government for the country at that time. It seemed that this solution would be the
best countervailing influence to the past regime, in the midst of which stood the
“number one” of the state and the executive branch of government. By establishing a
parliamentary form of government, it was thought that it would best serve the
purpose of uprooting the habit of obeying the dictate of a sole person, as well as
establishing and consolidating political pluralism and putting the executive under

control.

But in.the final analysis, this solution.irr fact had no influence on-the .
consolidation of democracy. What we tried to analyze above -- the practices, the
mechanism, the mentality of the old regime -- reappeared, although in a different and
less severe form, in Albanian political life. While the president in the parliamentary
form of government is generally a symbolic figure, out of political life for the most
part, in Albania, de facto, the President of the Republic took a central, quite
important role in the political life of the country, and it often required his consent to
find solutions to specific problems. Thus, not by chance did the initiative belong to
him for the determination of particular important stands. While some of this found
Constitutional expression, in other cases what the Constitutional Laws said was

beside the point.



Let us recall the 1993 Constitutional Law “On the fundamental human rights
and freedoms,” the draft of which was prepared under the guidance of the President
and presented to Parliament on his initiative as well. Although it is. on balance, an
excellent document, it was rushed through Parliament with no meaningful debate.
Had that debate taken place, or had the members of Parliament had more of a hand in
its preparation, presentation and enactment, it might have been better understood and

used more often than has been the case to date.

Similarly, the preparation of a complete Constitution in 1994, and the
referendum on it that followed, by-passing Parliament, were solely presidential acts.
The rejection of the Constitution that resulted was at least in part a popular reaction

against this.

Under such circumstances, I do not think that whether the presidential form of
government is chosen, or a parliamentary one, there would be a visible difference in
the consolidation of democracy. The role of the Albanian president has been quite as

significant as if Albania’s Constitutional laws made it a presidential republic.

Compared with the initial chaos into which the country was plunged at the
beginning after the downfall of the Communist regime, the situation is more
stabilized today, and we may even affirm that in a number of respects significant
steps forward have been made. The legal basis for the existence and functioning of
the principal state institutions has now been approved. Despite the powerful
influence that politics still has on the activity of these institutions, the signs can be
seen of attempts by the latter to implement a more independent activity. Nonetheless,

we are still far from bringing to life the principle of the separation of powers at the
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standards of Western countries. It is sufficient here to look once more at the
decisions of the Constitutional Court. Decisions that are contrary to the policies of
the party in power or its government are rare, and in recent times such decisions are

lacking completely.

But the existence of a legal basis for the creation and regulation of
institutional activity does not mean that the chaos has disappeared. As can be easily
understood, the creation of the legal basis is only one step towards establishing a law-
governed state, a Rechtstaat. As is known, in the countries of Eastern Europe,
especially backward ones like Albania, there is a wide and deep gap between the
approval and existence of a law and implementing it and bringing it to life. This gap
requires time to be gotten over. The chaos is still present, and appears in various

forms.

What is first apparent is that a majority of the people who have been
employed in the various institutions are not yet familiar with the new rules of
government. Part of them do not have adequate educational abilities to perform the
work with which they have been charged. Add the serious economic conditions and
the corruption (which to a considerable extent is the result of these conditions) and
you can imagine how difficult it is to consider everyday problems, to establish
necessary measures for the treatment and solution of these problems, or to solve them
without taking account of long-term priorities, the disquieting slowness of the
administration, and the absence of concentration on and responsibility for fulfilling

one’s duty, that is, solving these problems.
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Let us take an example. Issuing new laws has probably been the main priority
of the Albanian government in this phase of the country’s development. Here we
speak not of the implementation of these laws, but rather of the process of drafting
them and drawing them up. It has often been observed that drawing up these laws
has been entrusted to some persons who have had no experience and do not have the
necessary knowledge to do this work. (It should be noted that there are I.I-l fact people
in Albania who have such experience and knowledge). Or great urgency, driven by
the need for regulation in various fields of social life, has resulted in the pursuance of
a totally incorrect procedure for creating a given draft. For example, the Labor Code,
basically just a translation or transplant of the labor code of some Western country,
was prepared by a few individuals and was not subjected to any discussion of the sort
necessary to adjust it to Albanian conditions and reality. The Code was also rushed
through Parliament on an urgent basis, without any discussion there, and approved in
1995. Today, various economic and public entities that have to deal with it are faced

with juridical difficulties that are close to insurmountable. [Name one or two if you

have time]. These problems have resulted in a movement for some important
amendments to the Labor Code to be drawn up and approved. But the Ministry of
Justice, whose job it is among other things to take steps to keep weak drafts from

passing to the government and then to Parliament, has been passive and inept.

Albania is among those countries that adopted an interim Constitution
immedliately after the fall of the prior regime. Looking at the Albanian experience,
immediately approving a provisional Constitution is not a perfect solution. As we
showed above, the Albanian Constitutional Law is a temporary political solution
brought about by various political forces. This Law, including other constitutional
amendments made later, contains a number of defects and contradictions, which put

11




it lower on the scale rated by contemporary Western standards. While it was
approved as a provisional constitutional law, to serve for the political situation of a
temporary period, as time went on, the period for which it served was no longer
provisional. This fact in itself is another negative point. Probably the sole reason
that caused the Albanian Parliament to approve a Constitutional Law in 1991 was the
need to abrogate the Communist Constitution of 1976. Even today, it is ‘difﬁcult to
say whether this need could have been realized just as well through the modification
and amendment of the 1976 Constitution, fellowing in this manner the Hungarian

example, an example which, in my opinion, is a better solution.

If we keep in mind that the political period immediately after the downfall of a
regime will bear the epithet “provisional” for some time, and that it is such in fact, I
do not think that legal acts (all the more, fundamental acts, such as a Constitution),
énay be formulated in a perfect:fashion in these:periods.. Such being the case; it.
would have been better for Albania to have modified and amended the Constitution
of 1976, even if the changes had to be very great. If it had happened that way, its
repeal and the enactment of a new, modern Constitution would, among other things,
constitute a necessary imperative for the pleiade of politicians of today and

tomorrow.

In many cases, the Albanian experience has shown and continues to show that
the old mechanisms, the old practices and the old mentality of the past become
considerable hindrances to the implementation both of clear institutional rules and
the principal of the separation of powers. However, the existence of precise rules is
still necessary, because it eliminates to a considerable extent the invasion of one

power by another.



Chapter 2

The law “On the major constitutional provisions” that was approved on April
29, 1991 by the Albanian Parliament did not regulate fundamental human rights and
freedoms, except that one article of its first chapter, “General Provisions,‘” referred
the regulation of human rights and freedoms to the provisions of international

covenants on human rights.

The Constitutional Commission established in 1992 to draw up a new draft
Constitution debated for a long time in connection with the chapter of the draft that
dealt with these fundamental human rights. One of the points most debated in the
Commission was whether social and economic rights should be included in the draft
Constitution or not.' While the debate from time to time became extremely heated,
the Commission eventually decided that several rights of a social and economic

nature would find a place in the draft.

The chapter on human rights prepared by this Commission was presented to
Parliament in March 1993. (The reason it was submitted separately from the rest of
the Constitution is an interesting one, related to political forces, but not relevant
here). The Constitutional Law “On fundamental human rights and freedoms” was

adopted by Parliament on March 31, 1993.

The Constitutional Law of March 31, 1993 provides that the fundamental

rights are obligatory and to be brought to life by the coercive force of the court. In

I See report (photocopied pages attached).



Albania, not every court may apply constitutional provisions directly. Consequently,
even fundamental human rights are protected only by applying to the Constitutional
Court. When the ordinary courts find themselves faced with questions in which
fundamental rights are affected, they refer the question to the competency of the
Constitutional Court. The decision of that court is final and binding on all state and
public institutions, individuals and others. However, up to now, judicial ‘practice in

defense of the fundamental human rights and freedoms has been sparse.

Several complaints have been presented to the Constitutional Court in which
the protection of social and economic rights has been sought. These complaints have
been aimed at having various legal provisions annulled because they directly violate
the social and economic rights guaranteed by Constitutional Law. The Constitutional

Court has rejected the complaints as groundless.
Chapter 3

As we have mentioned several times, in 1992 Parliament elected a
Constitutional Commission to draw up a draft Constitution. The Commission was
made up of deputies, party officials, experts, and even a union representative. The
Commission set up a working group, which it charged to meet regularly and prepare
the chapters of the draft in the first instance. Basic questions such as the form of
government, the creation of a second chamber in the nature of a “senate,” the
electoral system, the right of ordinary judges to apply Constitutional provisions
directly and consequently whether a Constitutional Court would need to be set up,

etc., were to be decided first in the Commission, or even by party discussions, and
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then the working group would continue its work preparing the draft. Jurists were

also included in the composition of the working group.

According to the law “On the major Constitutional provisions,” the approval
of the Constitution and amendments to it in Albania is done by Parliament, by a
qualified majority of two-thirds of all members of Parliament. So far as the
parliamentary procedure for approval of constitutional acts is concerned, the 1991

law “On the major Constitutional provisions” did not change the Constitution of

1976.

So far as concerns the referendum procedure, it is not contemplated as the
method for approval of the Constitution or any other important legal act. Only in the
fall of 1994, after legal changes had been made, did the use of referenda for the
approval of legal acts and the Constitution become: possible. A referendum: on:the-.
draft Constitution took place in November of the year 1994, but it was not.approved
by the people. (The law on referenda had not been approved by a two-thirds majority
of Parliament, and several opposition parties immediately complained to the
Constitutional Court about it. The Court did not issue a decision before the
referendum, however. Several months later it issued one of its many political

decisions, upholding the constitutionality of the referendum procedure in this case).

The opinion was expressed above that drawing up a Constitution immediately
after a radical social change, as happened in Albania and as has happened in other
countries, is not advantageous. One of the reasons for this is the low conceptual
level, or knowledge level, on the part of the authorities or their representatives in the

commissions or other organs created specifically to draft and approve constitutional
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laws. Regardless of their political position, whether members of the party in power
or of the opposition, the leadership is generally not distinguished by any
understanding, conception or better knowledge of questions of a constitutional
natﬁre, such as, for example, political institutions, the way they function, the parts of
government (powers) and the manner of regulating relationships between them, and
so on. Generally, the members o_f the Constitutional Commission express;ed old ideas
and concepts, this being a reflection of their background. Thus, for example, it was
difficult to convince members of Parliament in 1991 that judges did not have to be
named for fixed periods of time and that, on the contrary, they are often in their

position for life.

In addition to the influence of the past, through the persistence of the
mentality that it imposed, the additional perceived need to consolidate power by any
possible means. led to the desire-to control the: public organs.and entities more and.
more, even including the Commission and the working group. Initially in the post-
Communist political life of Albania, when the Democratic Party (DP), now the party
in power, was in opposition (1991-1992), emphasis was placed on strengthening the
role of Parliament, seen as needed on the one hand to consolidate collectivism and,
on the other hand, to combat the mechanism of the past when all power was
concentrated and exercised by a sole person. But immediately after the DP came to
power and its chairman was elected President of the Republic, the same mechanisms
and mentality that had ruled in Albania for 45 straight years, which we spoke about

above, began to unfold and operate.
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Chapter IV

A defect that characterized the constitutional process in Albania was thart all
the work of the working group, as well as that of the Commission, was not
accompanied by a public debate in which various individuals and organizations took
part. The only debate on constitutional problems, which was held more i‘n the press
than by means of radio or television, happened in the short period -- less than six
weeks -- between the time the draft Constitution was approved by the Commission

and the date it was to be put to popular referendum in November 1994,

Because of the complex political situation in the country at that time, the
debate was much politicized and the question presented was merely: according to the
Socialist Party (the largest opposition party), the draft responded only to the whims
and passions of the President.of the Republic, because. it gave him:a very large
number of powers, and therefore the people should vote against it. The Socialist
Party also supported its stand against the draft on the alleged ground, mentioned
above, that the referendum procedure conflicted with what the Constitutional Laws
in force required for the approval of a new Constitution. On the other hand, the DP
supported the draft, calling it a very great achievement of Albanian political and

juridical opinion in close cooperation with international experts.

Even the brief debate that went on in the press demonstrated a confusion and
lack of clarity in the concept of the separation of powers, including the separation of
powers between the central power and the local organs of power. Although a series
of laws had been adopted through which the activity of the local organs of power was
regulated, nonetheless the acts of the executive (the central government) once again
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occupied an important place in many respects of the activity of these organs. This
could be seen, for example, in the rights that were left to the local management
bodies in connection with taxes. Their rights in this connection are very limited. and
their possibilities of bringing their powers to life are very small. It is quite clear that
the experience of the past, when the organs of local power were considered only a
step in the administrative pyramid, still wields a powerful influence on state

employees in the central government and at the “base” of the pyramid.

The Communist regime in Albania struck a powerful blow against religion,
religious institutions and religious belief, so much so that one might say that religious
life virtually disappeared. Among the first measures taken in 1990, when
liberalization began, was the re-legalization of religion and religious practices,
through the opening of religious institutions. But in fact, this was not accompanied
by effective, active measures by the state. A relatively long time was required. until
religious institutions could be established and function again in Albania. And this
happened principally with the great financial help of international religious
organizations. Nonetheless, it is still too early to speak about a revival of these
institutions in the condition they were in many years before. Similarly, we also have
to accept the fact that the role of the church or mosque is small in the spiritual life of

Albanian society.

Professional organizations and other organizations in Albania were, during the
Communist regime, entirely under the control of the state. They were in no condition
to carry out independent policies defending the interests of the workers or individuals
that they represented. They were even considered means, “levers in the hands of the

sole party,” the elite of which controlled all the political and social life in the
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country. These organizations, especially the professional ones, began to play a bigger
role right after the downfall of the Communist regime. It can even be stated that they
played a considerable role in removing the Socialist Party from power (that party
being considered a continuation of the Party of Labor, the ruling party during the
Communist regime), hastening the elections of March 22, 1992, which brought the

Democratic Party to power.

At this time, however, their role has paled. There are several reasons for this.
Albania has only small enterprises, very small ones. It is difficult for separate
individuals, in widely scattered work places and with differing income levels, to meet
and to organize or to find a common language. Emigration, and the revenues that
come from it, still constitute an important source of income for a considerable
number of families. You may add to this also the great pressure that is put on them

not to oppose the current government policies.

The same thing can be said for farmers too. Their politics are personal. The
spirit of cooperation to join lands or equipment to make possible an increase in
production or productivity is still not visible. Competition does not yet exist in
agriculture, which would promote its development. The majority of agricultural
products continue to be imported from Greece or other countries, at a time when all
the possibilities exist for them to produced by Albanian farmers. This is a strong
indicator of the lack of interest of the rural population to work in agriculture. Here
too, emigration, having an important influence on the life of farm families, has led to
a rather large amount of passivity among farmers. A final factor of some importance

is the difficulties caused by the failure to solve land ownership questions.
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Those organizations that have seen a significant increase are political parties.
Unlike the manner of formation of other organizations, political parties, according to
the law “On political parties,” still continue to be created by order of the Ministry of
Justice. If the Minister of Justice refuses the request of a group of individuals to
create a political party, then the latter have the right to appeal to the Court of
Cassation, whose decision is final. By participating in elections, politicai parties may
participate in Parliamentary life or in that of the government of local areas.
Participation in the elections, and the winning of a sizable number of seats, is a
premise that is connected with the very financial resources of political parties.
Therefore, all parties do whatever is possible to assure that they will enter Parliament

(or win other elections); otherwise, their political life is finished.

Without participation in Parliament, the ability of parties to say their piece on

the important problems of social and. political.life is. practically nil, as is.their ability.. . .. .

to obtain the funds necessary to conduct social or political activity. The laws “On
political parties” and “On the elections to the People’s Assembly” (which is still the
official name for what is now commonly called Parliament) contain a series of
prohibitions for Albanian political parties to obtain funds from other financial

sources than those recognized by law.

Although outside the scope of this discussion, it is this fact of political life
that has led to the political crisis in Albania after the May 1996 Parliamentary

elections, when the DP took over 90% of the seats in Parliament.

On the other hand, beginning in 1991 a strong political contrast has existed in

Albania, which has permitted only the existence of two groupings (or more exactly,
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two parties, around each of which other small parties are gathered). The color gray
cannot yet seen on the Albanian political horizon. Participation in Parliament is done
through an election law of a marked majoritarian character (first past the post ). Of
140 seats in the Albanian Parliament, only 25 are filled through the proportional
system, while the other 115 are elected from the single-member zones into which the

country is divided.

Evaluation

The most difficult institutional question for Albania has been the active and
defining role of the President of the Republic in the life of the country,
notwithstanding that in Parliamentary republics, such as Albania is today, the role of

the head of state is normally a lesser or a symbolic one.

Another question that has begun to occupy a major place on the Albanian
juridical and political stage is the relation between the Court of Cassation and the
Constitutiona_ll Court. Either on its own initiative or at the request of interested
parties, the Constitutional Court has recently rendered several decisions in which
decisions of the Court of Cassation have been overruled, which casts doubt on the
role of the Constitutional Court. The consequence of these decisions has been a
rather large degree of confusion, especially so far as the ability of the so-called
“permbarimi,” or bailiff’s office or office in charge of executing decisions, to carry

out decisions of the Court of Cassation is concerned.

The drawn-out period for resolving issues of property in land has also created

problems and difficulties, in particular with respect to foreign investments. These
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issues, in my opinion, are decisive for the rapid development (or lack of same} of the

Albanian economy.

No less troubling is the problem of the effectiveness of Albanian
administration. There are many reasons that have brought about its glacial slowness
and the lack of ability of many administrators. But what is worth mentioning here is
that a state administration like this becomes more and more of an obstacle to the
rapid development of the market economy and, as a consequence, for the solution of

the severe economic and social problems of the country.

K.L.
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BULGARIA

Venelin |.Ganev

CHAPTER |

The new Eulgarian Constitution was adopted on July 12, 1991 by a Great National
Assembly elected an year earlier with an explicit mandate to create the country's
fundamental law. The Constitution established a regime which may be‘ tentatively
described as "semi-presidential”. Art.1 of the Constitution proclaims that Bulgaria is a
"republic with a parliamentary from of government"; at the same time, however, parliament
has to share the distinction of "representing the people” with a popularly elected president.
The president cannot be dismissed by Parliament (although s/he may be impeached by
the Constitutional Court pursuant to a motion filed with the Court by no less than 2/3 of all
deputies, Art.103), and pariiament can be dismissed by the president only if it fails in three
successive attempts to install a government (Art.99). "Policy-making" falls squarely within
the domain of parliament and the government: the president does not have the power to
appoint ministers, cannot introduce draft legislation, and has a very weak veto (the veto
may be overridden by an absolute majority vote in parliament). At the same time, the
president does possess some power potential: the authority to make strategic
appointments (ambassadors; four of the 12 Constitutionai Court Justices; several members
of the Board of Directors of the National Bank; high-ranking military officers etc.),
guaranteed access to the nationai electronic media and regular contacts with foreign

dignitaries and opinion-makers. How exactly this potential will be reaiized hinges upon the
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behavior of the incumbent president and the strategies employed by political actors
manning the other major political institutions. What is undisputable, however, is that fears
of possible ascendancy of "an imperial presidency", i.e. uncontrollable expansion of
unchecked presidential power, are ungrounded.

Bulgaria also has a Constitutional Court which consists of 12 members (with the
president, the National Assembly and the assembly of ail judges sitting in the Supreme
Court of Cassation and the Supreme Administrative Court each appointing 1/3 of the
Justices, Art.147), and has the power to invalidate laws which contradict the Constitution
(Art.151 in conjunction with Art.149).

After a brief experiment with a mixed electorai system (deployed during the 1890
elections for a Great National Assembly), Buigarian political elites have clearly opted for
a system of proportional representation, with a 4% threshold and a distribution of seats
calculated by a version of "the D'Hondt method".

The reiative advantages and pitfalls of a "quick fix solution” to the probiem of
constitution-making were never really subject to public debates. In the aftermath of the
Roundtabie Talks (held in early 1990) the idea that a popularly elected Great National
Assembly should draft and adopt the country's new Constitution was almost universally
accepted. As work on the constitutional text progressed, however, two specific criticisms
were raised:

- mutual charges of incompetence. One of the leitmotives in the communist-controlied
press was that oppositional parliamentarians are a reactionary bunch seeking to resurrect

antiquated pre-war palitical structures. Conversely, non-communist politicians expressed
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the view that a parliament dominated by the ex-communists (the Bulgarian Socialist Party,
the heir to the communists, controlled 211 votes in the 400-member Great Naticnal
Assembly) can only produce a "communist Constitution" (a hotly debated point of
contention was the designation of the Bulgarian state as "social” in the proposed Preamble
of the new Constitution). In this context the issue was not how fast the Constitution should
be adopted, but by whom it is drafted and adopted.
- displacement of preferences That the existing communist constitution is inadequate was
unanimously recognized, but the scope and nature of the proffered changes differed.
Some commentators argued that the work on the Constitution detracts elites from much
more pressing tasks, such as the economic reform. In this context, the argument against
the "quick fix" is that it can never be "quick" enough and will necessarily entail extensive
deployment of scarce intellectual and organizational resources which may be put to use
in other, more promising pursuits.

in my opinion, both objections are irrelevant: for better or worse, Bulgaria does not
passess the kind of "smart, educated and democracy-loving"” elites envisaged wistfully by
both ex-communists and oppositionists, and to lament their absence is a moot point. On
the other hand, ample evidence suggests that there is no correlation between parliament's
workload and what may be broadly called "the process of reform”. The "either/or" frame
in which the issues of constitution-making and economic reform are sometimes juxtaposed
is misconceived:; that Bulgaria has a Constitution but is lagging behind with the
restructuring of the economy is due not to the fact that party leaders were "busy" working

on the constitutional text, but to numerous other factors, foremost among which is the
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behavior of strategically located elites for whom subverting the objectives of "the reform"
is the preferable form of self-interested behavior.

On several occasions over the last 5 years campaigns were initiated with a view to
amending the Constitution. In 1994, for example, when Prime Minister Be;rov resigned,
none of the three parliamentary factions controlled enough votes to elect a new
government, and the danger that the deputies will fail to elect a successor loomed large.
President Zhelev prompily announced that if that happens he will follow the Constitution,
which mandated the dismissal of parliament, and authorized the president to schedule new
elections and appoint a caretaker government. At that point party leaders realized that the
Constitution does not contain any provisions regarding parliamentary controi during the
interim period. In addition to the obvious risks stemming from unbridled executive. actions,
some deputies were worried by the prospect that for several weeks they will be deprived
of their parliamentary immunity and hence exposed to possible investigation in corruption
cases. Hasty arrangements were made during the last days of the out-going parliament
and a proposed amendment estabiishing some forms of parliamentary control and
declaring that all deputies will retain their immunity was passed on a first reading
(constitutional amendments are passed by a 3/4 majority of ail deputies on three readings
held on three different days, Art.155)., Subsequently, however, the project began to
unravel, and no further steps were taken prior to the dissclution of parliament.

At various times leaders of the ex-communist party voiced their displeasure with
current constitutional arrangements regarding judicial independence and private property.

More specifically, they allege that the courts "do not follow the will of the people" and that
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constitutional guarantees of private property inhibit salutary governmental action. These
complaints were never transformed into concrete initiatives and placed on parliament's
agenda.

Finally, during the second half of his presidency President Zhel;ev repeatedly
expressed the view that Bulgaria should become a "presidential republic”, i.e. that the
constitutionally delineated domain of presidential prerogatives should be expanded. This
rhetoric, however, was never "narrowed down" to concrete proposals, and to this very day
the concept of "presidential republic”, while still floating in the air, remains murky and
ambiguous.

As these examples suggest, no aiternative constitutional blueprint has emerged in
Bulgaria after 5 years of constitutional practice. Complaints are regularly voiced, but on
an "ad hoc" basis, i.e. when particular actors fail to realize a concrete project. Overall, it
may be asserted that what political elites and the public in general are confronting is the
gradual realization that the Constitution contains provisions which lend themselves to
canflicting interpretations, ambiguities which need clarification and lacunae which must be
"bridged" by conventions forged in the course of institutionalized elite interaction. The idea
that "the Constitution” is "not working” does not seem to enjoy much support, and it is close
to impaossible to rally popular support behind a political platform which accords high priority
to the radical re-making of the country's fundamental law.

It is notoriously difficult to gauge with a satisfactory degree of exactness what the
causal impact of a Constitution. Those who believe that the Constitution is the reason why

a polity developed the way it did are prone to disregard the confluence of other factors.
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Those who deny its importance have no easy resort to counterfactual illustrations ("even
without the Constitution things would be the same") to sustain their claims (emblematic in
this respect is the exchange between Dahl and Vile regarding the historical significance
of American constitutionalism). 1

Therefore the evaluation of the import of the Constitution is a matter of speculation
as much as anything else. | think that the best way to approach this issue is to provide
succinct answers to several interrelated questions:

L. Did the Constitution ensure the participation of all social and ethnic groups in the
political process? The answer to this question in the case of Buigaria is "yes". Of course,
this answer compels me to comment upon the most publicized provision of the new
Bulgarian Constitution, namely the Art.11.4, which prohibits the formation of poiitical
parties "on ethnic basis". This is clearly a discriminatory measure intended to hurt the
Turkish minority living in the country. Immediately upon the adoption of the new
Constitution a group of nationalist MPs affiliated with the ex-communist party asked the
Constitutional Court to declare the party of ethnic Turks ("Movement for Rights and
Freedoms", MRF) unconstitutional. In a hallmark decision, the Court affirmed the
constitutionality of MRF. Those who hastily argued that the reasoning of the Court is
“tenuous and fragile" were proven wrong: at present at least three Turkish parties as well

as a dozen Roma and Macedonian parties are duly registered and ailowed to participate

in the political process’.

' There seems to be some confusion about the constitutional status of a "the party
of the Roma" which allegedly has been denied registration, as reported by the RFE in
1990. This is an
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Presidential, parliamentary and local elections are scheduled regularly and held
in an orderly fashion; transfer of power is peaceful; conflicts over allegations of electoral
fraud are successfully resolved by the courts, and losing parties always abide by the final
decision in such cases. ‘
[A good illustration of this argument is the controversy surrounding the 1985 mayoral
elections in Kurdzhati, the administrativel center of a region populated primarily by ethnic
Turks. After the BSP-backed candidate lost to his MRF opponent, he filed a suit alleging
electoral fraud, and the district court ruled in his favor. MRF appeaied to the Supreme
Court, the ruling of the lower court was overturned, the original election results were
confirmed. Several days thereafter the ethnic Turk who was eiected mayor assumed his
office without further complications.]

in short, the Constitution ensured the uninterrupted continuity of the electoral

process and the formation of an incipient mechanism for political representation.

Il Did the Constitution establish "the ground rules of the game"? The answer to that

guestion is also "yes", and it has three specific aspects:

al limits were impased on majority tyranny. One of the major objectives of the
Constitution is to contain autocratic majarities. In addition to the Turkish case, this is
splendidly illustrated by the aborted effort to launch a "lustration” campaign in Bulgaria.

After the non-communist opposition won the 1991 parliamentary elections, it passed three

error: after a consultation with the leading human rights organization - the Helsinki
Committee - | was able to determine that no such thing has ever taken place. | wish to
thank lonko Grozev for clarifying this point.
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consecutive laws which imposed various restrictions on the rights of former high-ranking
communist cfficials. The first legisiative act - the amendments to the "Banks and Credits
Law" established a 5-year ban on appointments of a restricted number of former party
functionaires (members of the Central Committee of the Buigarian Communist Party and
secret service agents) on the Boards of Directors of Bulgarian banks. The second law, an
amendment to the "Pensions Law", declared that the time which high-level officials spent
on the payroll of the communist party and its sateilite organizations will not count as
"employment” for the purposes of the pension law (and hence their pensicns, which are
calculated on the basis of "years of employment” ought to be substantially reduced). The
third law rendered certain members of the communist noménktatura ineligible for elective
positions in the autonomous bodies for seif-government of Bulgarian universities and other
academic institutions (it should be emphasized that ail of them kept their tenure and were
allowed to continue their teaching). Immediately upon their passage these laws were
protested before the Constitutional Court, and it invalidated the first two (the third was
repealed soon thereafter). No legislative efforts to launch policies that smack of de jure

discrimination have been undertaken after that.

b/ maintenance of judicial independence. Arguably the greatest success of post-
1989 Bulgarian democracy is the construction and maintenance of an independent judicial
system, and this would have been inconceivable without the new Constitution and the
guarantees it provides.

There have been several efforts to subdue the judiciary. For example, in 1993-4,
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when BSP re-gained its dominant position in parliament, it made it clear the "cleansing"
the judicial branch stood at the top of its priorities. The "Law on Judicial Power", passed
in 1994, marked the climax of this effort and brought to fruition the ex-communists'
endeavor to settle accounts with their perceived opponents on the bench. The major
objective of the law was to introduce retroactively new eligibility requirements for the
country's top judges (needless to say, these requirements were crafted in such a way as
to eliminate all judges appointed after 1989) and to dismiss immediately all those who do
not qualify. The Constitutional Court declared all provisions establishing the retroactive
force of the new faw unconstitutional, and struck down a text allowing parliament to dismiss
judges "if their behavior undermines the prestige of judicial power". Thus the campaign of
the ex-communists came to a naught and the integrity of the judicial system was

maintained.

¢/ avoiding institutional chaos. Although the expression "war between the
institutions” is currently in vogue in Buligaria and figures prominently in the partance of
politicians who try to rationalize their failures, it is misleading. What we in fact witness is
representatives of various institutions arguing about what is to be done and criticizing their
respective policies; disputes over jurisdiction, incompatible "expansionist” institutional
strategies or ambiguous "usurpations” of authority are actually very rare.

Those who wish ta benefit from institutional chacs may avail themselves of various
strategfes - setting "precedents" which are violative of explicit legal rules; enacting rules

which encroach upon prerogatives of other branches of power, etc. - but so far the
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independent judiciary has been able to forestall the most egregious attempts to "tip the
institutional balance". For example, the Court voided a new provision in parliament's
Standing Orders which declared that all prospective ambassadors must be subject to a
"parliamentary hearing"; the Court ruled that the Constitution grants to the president full

authority over this matter and parliament cannot "force” him to "share" this authority.

lll. Did the Constitution create a framework within which issues are articulated and
resoived?
Generally speaking, yes. It seems that with the adoption of the Constitution the group
goals of elite fractions were re-ordered: the maintenance of the constitutional system is
apparently valued more than the short-term benefits that may be reaped when the path of
destructive non-compliance is adamantly pursued. In addition, perceptions of the saliency
of judicial arguments have shifted in the post-1991 period. Somewhat surprisingly, all
contentious issues were framed - and uitimately resolved - as legai-constitutional problems
to be settled by the Court. Arguments derived from "the Constitution" gradually suffused
the rhetoric if not the thinking of opinion makers. The catchwords of the pre-constitutional
era - "the will of the peaple”, "true justice”, "national integrity", "giving to the oppressors
what they deserve" - rather rapidiy fell into disuse.

Apparently, the adoption of the Constitution was one of the factors which triggered

a process of political learning, i.e. shifts of behavioral patterns as a result of encounter with

crisis sifuations. At present, elites are increasingly reluctant to refer to the Constitution as
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an "obstacle" which impedes their efforts; rather, they reproach each other for their faiiure

to find the right solution to nagging social problems within the context of the existing

Constitution. Thus the Constitution created a new political discourse which structures the

expectations of the public and molds elite behavior.

V. Is there a_functioning, respected constitutionally established procedure for

problem solving? The answer to that guestion must be obvious by now: yes - this
precedure is judicial review. Somewhat surprisingly, over the last years the Constitutional
Court has asserted itself as a major player on the political scene, and constitutional
adjudication is accepted as the solely legitimate problem-solving mechanism. Respected
or despised, as the case might be, the Court has assumed the roie of final arbiter on all
issues pertaining to the Constitution.

The most recent case of judicial intervention in Bulgarian politics is arguably the
most striking one. When Georgi Pirinski was nominated as a presidential candidate of the
most powerful party in Buigaria, BSP (the party which controls parliament, the Council of
Ministers and almost all municipal councils), the opposition asked the Constituticnal Court
whether he meets one of the constitutional eligibility requirements, which provides that
the president must of Buigarian citizen "by birth". Pirinski was born in 1948 in New York,
and hence became an American citizen; in 1952 his parents came back to Bulgaria, and
he was granted Bulgarian citizenship. Declining to address the Pirinski case directly, the
Court ruled that whether or not a person has acquired citizenship "by birth" or "by

naturalization' is to be determined in accordance with the law in effect at the time when



12

that individual was born. According to the 1948 Bulgarian citizenship law, children of
Bulgarian parents born abroad did not obtain Bulgarian citizenship it they became
automatically citizens of the country where they were born (of course, the 1948 iaw was
framed by the communists so as to deprive the offspring of Buigarian political emigres from
Bulgarian citizenship). On the basis of this interpretation of the Constitution and the 1948
faw, the Supreme Court determined that Pirinski acquired his citizenship "by naturalization”

and refused to register him, whereupon Pirinski withdrew from the race.

V_Does the Constitution serve as a fundament upon which the edifice of efficient

govermnment is to be built? The answer is a resounding "no". In fact, Bulgaria was recently

dubbed by The New York Times "the worse managed state in Europe". Herein lies the
most interesting paradox of the Bulgarian "transition": constitutionalism is functioning, and
yet the state is disintegrating society is afflicted by an excruciating crisis. Of course, this
paradox may be easily obfuscated, either by denying the saliency of Bulgarian
constitutionalism - for exampie, by labeling it "sham", "backward" or "immature" - or by
gainsaying the disastrous proportions of the crisis ("things cannot be that bad if the
Constitution is really working"). And yet the truth is that in Bulgaria both the rise of
constitutionalism and a protracted socio-economic crisis developed simultaneously. This
problem must be interpreted as an invitation to probe deeper into the meaning of all

questions signposted above: under what conditions will a fair and democratic electoral

process resuit in good policy-making? When will a political "game™ which is "played by the

rules" yield positive-sum results? Does containment of conflict necessarily stimulate
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effective and legitimate governing? The answer to all these questions is no, not
necessarily.

The evidence, then, suggests that the Constitution has had a beneﬂcigl impact upon
the fledgling Bulgarian democracy; but it also forces us to insist that the major question

is not what are the iimits of this constitution, but rather what are the limits of
constitutionalism as a project. Moreover, by "limits" | do not mean "limits in general", but

"limits" in the specific socio-economic and political conditions which transpired after 1989
in eastern Europe. The full picture of post-communist constitutionalism wilt only begin to
emerge if we confront squarely questions such as: What kind of pressure would induce
elites to seek cooperation? What interests must be mobilized in order to stem successfully
the sweeping tide of corruption? What mechanisms must function alongside the
Constitution if incentives for effective policy-making are to emerge? in other words, while
it is undeniably true that the Constitution provides an incentive structure, it also appears
that this incentive structure is superimposed on a web of other incentives shaping eiite
behavior. Foremost among these is the opportunity of strategically located elites to ioot

state property with virtual impunity.

CHAPTER 2
The framers of the Bulgarian Constitution were very generous when devising the

"rights" chapter; as a result, Bulgarian citizens are "blessed" with an array of rights which
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most other nations may only dream about. In addition to all "classical" political rights
Bulgarian citizens are entitled to. state assistance in the upbringing of their children
(Art.47.1), the right to work (Art.48.1), healthy and non-hazardous working conditions,
guaranteed minimal pay, rest and leave of absence (Art.48.5), right to strike (Art.50), social
security and welfare aid (Art.51.1), unemployment benefits (Art.51.2), free medicai care
(Art.52), education (Art.53), the right to avail themselves to national and universal cultural
values and develop their own cuiture in accordance with their ethnic self-identification
(Art.54), right to a healthy and favorable environment (Art.55).

There were no "debates” in the sense of offering conflicting views on complex
issues: at times the drafting of the chapter resembled a race in which all parliamentary
groups were vying to come up with-an ever more "complete” list of rights and to convince
the electorate that they are genuinely animated by a thoroughgoing concern with the
weifare of society. The only contentious word was the term "social” in the Preamble of the
Constitution (where Bulgaria is defined as "a democratic, law-governed and social state").
Those who favored the term argued that "the social component” is indispensable if
Bulgaria is to style itself as a modern "democracy”; those who oppased it maintained that
it would only serve as a pretext for continuing interference on the part of an intrusive state
in the workings of an autonomous civil society. Ultimately, the text was included in the
Constitution, but its impact is hard to gauge. It was invoked in the process of constitutional
adjudication (more on this below), but on the whole it is hard to find any evidence that it
has actually shaped sdcial and economic policies.

There is absolutely no evidence that "rights" and their attendant costs were actually
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taken into account in the budgetary process. In fact, when the 1596 budget was updated,
the average increase of government spending was 1.42, but spending in the "social
sphere” went up by only 1.19, i.e. less than other expenses and less than the projected
annual rate of inflation.

Social rights were invoked on several occasions in the process of constitutional
adjudication;

A. During the lustration campaign. The Court annulled two lustration laws, arguing
that they violate rights guaranteed by the Constitution. When a law was passed barring
former communist officials from occupying key positions in the banking system, the Court
struck it down, declaring that such measures violate the principle of equality and
canstitutionally established "freedom to choose one's occupation and place of work"
(Art.48.3). The new pensions law, which sought to reduce the pensions of former
apparatchicks shared a similar fate: it was invalidated as a "discriminatory measure”
encroaching upon "the right to social security and welfare aid" (Art.51.1).

It bears emphasizing that the third lustration law - which rendered members of the
academic nomeklatura ineligible for positions in the administrative bodies of self-
government in Bulgarian universities - was not declared unconstitutional, arguably
because the piaintiffs could not refer to a constitutional "right" to occupy administrative
positions within academia. Another important point to grasp is that the Court discussed
these rights along with other basic constitutional principies - equality, prohibition on
discrimination, retroactivity - and declared the law unconstitutional referring to an

accumulation of severai violations.
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B. During debates on one of the Restitution Laws. When the ex-communists re-gained
their majority in parliament in 1893, they added a new text to the Agricuitural Land Law,
which provided that agricultural iand will not be subject to restitution to the former owners
if a "superficies" has been granted by the local municipality to third parties, even if
construction work has not yet begun. (the strategic intent behind this amendment is quite
simple: the "superficies" rights were bestowed by communist-controlied local councils upon
various ex-communists functionaries, who were planning to build their "dachas" on the
tand). The Court invalidated this provision, arguing that it imposes severe restrictions in
the right to property (Art.17). In their dissent, two of the Justices pointed out that the law
should be upheld if the restrictions are analyzed against the backdrop of a comprehensive
understanding of the essence of "the social state". In other words, the legisiator, when
confronted by a situation in which the two interests clash (the right of the former owner vs
the right of the person entitled to build and own the house), may legitimately choose in
favor of those who are deemed to be "socially weaker". Hence the significance of "social
rights" emerges not so much in the sphere of state policy where benefits are disbursed,
but if and when the state "takes sides” in a situation where the rights of private individuais

are in conflict.

C. In a case involving the amendments to the Environmental Law. The new text provided
that in "exceptional cases" the government may proceed with public construction works in

the absence of an "expert evaluation of the environmental impact" which is usually
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requisite in such cases. Plaintiffs argued that this provision, granting discretion to
executive officials, imperils their right to healthy environment (Art.55).

The Court correctly pointed out that what is at stake in this case is the presumption
about the constitutionality of the Government's actions. If the presumption is that the
Government will abuse its prerogatives thereby endangering constitutional rights, then
granting "exemptions" from legislative constraints on executive action will be unacceptable.
if, conversely, the presupposition is that the Government will only act to avert greater
dangers, then carving out room for "exceptions" is warranted. The Court upheld the latter
view and let the law stand.

These developments illuminate three types of problems with constitutional social
rights in Bulgaria:

1. institutional. Even though Art.5.2 declares that “"the provisions of the Constitution shaill
apply directly”, Bulgarian citizens are not allowed to initiate the procedure of judicial review
(this prerogative belongs to 1/5 of the deputies, the President, the Council of Ministers, the
Supreme Court of Cassation, the Supreme Administrative Court and the Chief Prosecuitor,
Art.150). This means that the Court is prevented from developing a body of jurisprudence
addressing specifically the problem of "socio-economic rights”. Theoretically this process
may be sustained by the Chief Prosecutor, who may assume the functions of an
Ombudsman, but at present he is under no pressure to do so.

2.jurisprudentiai. The practice of the Bulgarian Court has shown that the specific domain
of socio-economic rights is hard to delineate and remains elusive for a very particular

reason: often the actions/inactions which violate specific rights aiso contravene general
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constitutional principles, and as a rule judges prefer to invoke precisely these principles
when deciding constitutional cases. For example, denial of the right to work may also
constitute a breach of the principie of equality; tampering with pension rights may amount
to trespassing the ban on retroactive imposition of duties etc. This raises the question
whether all these rights have a "content” which is not reducible and/or completely
overlapping with the essence of the basic constitutional principles. So far, this "content”
has remained underdefined jurisprudentially.

Part of the problem is that the plaintiffs in such cases are politicians who are mere
prone to resort to sweeping claims when framing their petitions. An allegation that "the
majority in parliament" undermines "equality” carries more weight than the claim that "the
right to work" has been neglected. This strategy dovetails nicely with the Justices' desire
to stay "on stable ground" when declaring legislation unconstitutionat: their instincts tell
them to search for "universaily accepted principles” and not subtle nuances. Therefore this
dimension of constitutional adjudication remains stunted, and what is particuiarly murky

is how potential conflicts between rights of private individuals will be handled.

3. palitical. The Environmental Law case illuminates an interesting problem: what criteria
should the Court rely upon when evaluating legisiation purporting to "specify” generai
constitutional norms? Are parliamentary majorities which "concretize" the content of rights
carrying out a legitimate political mandate or encroaching upon rights which already have
a specifiable content? Notwithstanding the fact that these rights are constitutional in form,

they have to be filled with political substance. And it seems hard indeed to draw the line
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between majority preferences legitimately articulated through political institutions and

unfawful trespassing of constitutional limits.

At present, political elites in Bulgaria do not use the [anguage of "'socio-economic
rights”. Devastated by a triple-digit inflation, dramatic deterioration of the standard of living,
collapse of the banking system, crime, skyrocketing prices of heat, bread and electricity,
Bulgarians have long since turned their eyes away from Chapter 2 of their Constitution.
Arguably, only if certain conditions are at hand may a "socic-economic rights" discourse
begin to take shape. First, at least some measure of economic prosperity is indispensable:
if the population spends more than 80% of its income on food and utilities, the issue of
what is "granted"” by the Constitution and what "rights" are violated will recede in public
consciousness. Public perceptions that "rights claims" can be meaningfully pursued will
vanish rapidly. And second, state institutions must maintain some measure of viability.
From whom would citizens "demand" their rights if the state has reached a terminabie
stage of decay? Rampant cynicism about the way in which rapacious elites "administer"
public affairs is not conducive to the ascendancy of rights-focused political language.

In sum, at this point in Bulgaria socio-economic rights seem to be doubly irrelevant.
They do not impose a burden on politicians, who easily disregard them when designing
and financing policies. And they are not a potent source of "special frustration" puisating
independently of the overall disillusionment with the stark neo-sacialist reality. Hardly
anyone asserts that the crisis is "constitutional”; it is universally recognized that society

has fallen pray to "normal politics" gone awfully wrong.
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CHAPTER 3

As already mentioned above, Buigaria's new basic law was adopted on July 12,
1991 by a Great National Assembly, a special representative body vested with the power
to create and adopt a Constitution. Consensus on the necessity of summoning such an
Assembly was reached at the Round Table Talks, where virtually no objections against this
idea were raised. The Bulgarian Socialist Party, heir to the communist party, won an
absolute majority of the seats in the Assembly (211 out of 400); the rest of the mandates
were distributed among the Union of the Democratic Forces (UDF), the Buigarian Agrarian
National Union (BANU), the party of ethnic Turks in Bulgaria, the Movement for Rights and
Freedoms (MRF) and several independents.

At the time of the elections BSP was still pretty much in the grip of the former
apparatchicks, but they were gradually being pushed aside by a new generation of party
leaders. By the end of 1991 only two of the members of "the old guard" remained at the
helm of the party - A.Lukanov, the Prime Minister, and A Lilov, Chairman of the party. The
opposition, in tum, resembled a rather unruly coalition which found it increasingly difficult
to engage in coherent policy-making and to design strategic plans for counteracting BSP's
maneuvering. Revered politicians who were active in the 1940s figured prominently in
opposition politics, but they had to compete with newly emerging "leaders" for the coveted
mandate to represent the non-communist opposition. For obvious and understandable
reasons MRF behaved as a one-issue party, whereas BANU simply faiied to establish a

distinctive political presence.
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The most important functional feature of the Great National Assembly was that it
was empowered to pass ordinary legislation while hammering out the final text of the
Constitution. As time progressed and the country began to slide into 1;he depths of
economic and social depression, this affected the legitimacy of the constitution-making
process: the public proved to be susceptible to the view that if a group of politicians are
incapable of solving the problems of "normal politics” there is no reason to expect that they
will fare better when confronted with the conundrums of "constitutional politics". In the
short run this functional duality - constitution-making paralleled by ordinary legislative
activities - turned out to be as big a threat to the Iegitimacy of the new constitution as for
example the fact that it was adopted by an assembly dominated by ex-communists.

Moreover, this situation engendered an incentive to procrastinate among those who
found themselves "in controi”. The sluggish work of the Constitutional Committee provoked
a group of 39 MPs from the opposition to boycott parliament and launch a hunger strike,
demanding that an explicit deadline for the adoption of the constitution be set. This
rebellious act, in tum, exacerbated tensions within the UDF, which soon thereafter split in
three separate factions. The most radical faction remained impiacably hostile to the new
Constitution and refused to sign it, whereas the two moderate factions continued their work
along with the ex-communists and successfully brought it in fruition in July 1991.

The Constitution was not endorsed by a popular vote, although interesting stories
unfolded regarding its ratification. First a referendum was scheduled in order to forestall
the allegations of monarchists that any constitution which does not heed popular opinion

on the issue of monarchy will be illegitimate. Then, for reasons which remain obscure to
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this day, the referendum was called off. When the Constitution was finally adopted with he
requisite 2/3 majority, the President refused to sign it. It was promulgated and
subsequently published in State Gazette with the signature of the Chairman of the Great
National Assembly (in 1993 Zhelev signed the Constitution "retroactively").

It is to be noted that it was precisely the radical faction of the UDF that won the
plurality of the votes in the next elections, a result which may be interpreted as a popular
vote against the new Constitution. An alternative explanation would be that the ex-
communists and their partners were vaoted out of power because of the way the governed
the country, and not as a punishment for adopting an unpoputar Constitution. Abrogating
the Constitution did not figure in the electoral piatform of the UDF, and the fact remains
that the entire campaign against the basic law abated rather quickly.

With the benefit of hindsight we may assert that in the long run the incompetence
of framers tends to recede in public memory, to be suppianted by a mixture of indifference
and tacit acceptance of existing constitutional arrangements.

The new Constitution departs dramatically from the 1971 communist constitution.
The State Council, a collective executive body which was headed by long-surviving
dictator Todor Zhivkov and governed the country by means of decrees ("ukazi"), was
abolished and substituted by a relatively weak presidency. The president does not have
a say in the national policy-making process - s/he cannot issue decrees and cannot
introduce draft legislation.

The new Constitution also sought to re-affirm the independent status of the judiciary

as a separate branch. For the first time in Bulgarian history a Constitutional Court wielding
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the power of judicial review was established, and constitutionai texts promoting judicial
independence were adopted (irremovability of judges, Art.129.1; self-government of the
judiciary on questions pertaining to appointments, promotions and dismiss‘ais, Art.128.2,
financial autonomy of the judiciary, Art.117.3). Subsequent developments showed that all
these measures are assiduously enforced by the highest courts in the country (for
example, in 1994-1995 the Constitutional Court thwarted the efforts of parliament to
dismiss "unruly" non-communist judges and the attempt of the government to slash the
budget of the judiciary). The rise of independent judicial power is by far the most
interesting aspect of contemporary Bulgarian constitutionalism; it also bears testimony to
- the beneficial impact of the new constitution.

The office of the vice-president seems to be the only one which somehow survived
the constitution-making process because its existence constrained the choices of the
framers. This office was established in April 1890, i.e. when the old constitution was
amended by the last all-communist parliament in the aftermath of the Round Table Talks
agreements. Its strategic potential became visible in July 1990, when BSP-backed
president Petar Mladenov resigned, the leader of the opposition, Zhelyu Zhelev, was
elected president and in a gesture of good will (or in accordance with the terms of an
undisclosed deal) he picked up as his vice-president Atanas Semerdzhiev, a respected
general, member of the moderate faction in the BSP. In 1992 Zheiev run - and was re-
elected - on the same ticket with the famous Bulgarian dissident poet Blaga Dimitrova.
A year later Dimitrova resigned from her office over disagreements with Zhelev's political

quarrels with his erstwhile partners in the UDF, and the vice-presidency remained vacant
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for the rest of Zhelev's mandate. At present Bulgaria is the oniy east-European country
with a vice-president, and it is plausible to assume that this institution was not abolished
by the new Constitution simply because it was already "there".

The single most pervasive theme which transpired in parliamentary debates on the
meaning of past experiences was the abuse of political power. Discussions on the question
of emergency powers provide a splendid illustration of the apprehensions and concerns
of Bulgarian framers. Since the very beginning a consensus emerged that the President
should not be authorized to declare a state of emergency at his/her discretion. One deputy
eloguently argued that although the president should be recognized as a "commander-in-
chief’, his powers to use the armed forces should be restrained and parliament should
maintain at least some measure of control over issues pertaining to national security "in
order to assuage the concerns of the public that dictatorial ambitions might take over”. In
a similar vein, another deputy stated that "we hardly need to convince each other that
abuses of power are more likely to be perpetrated by an individual vested with exorbitant
power than by a collective body, such as Parliament”. The proposal that the prerogative
to declare a state of emergency should be vested in parliament, however, drew similar
criticisms. Even though such suggestions were voiced and apparently propelied a
discussion within parliamentary factions, they failed to garner enough support and were
shelved with the foilowing argument: "There are two wayé of ensuring stability [under
complex and critical conditions]. One is to grant even greater power to one state organ or
another. The other is to work towards reaching a political consensus”. Therefore the

deputies adopted on a second reading a text providing that a state of emergency will be
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declared by parliament pursuant to a request filed by the president {i.e. none of the
principal actors was allowed to act at their own discretion). During the final third reading
a new player was added to the scheme - the Council of Ministers was also authorized to
file with parliament requests demanding a declaration of a state of emergency - but the
game remained the same:; neither the highest-ranking executive officials nor parfiamentary
majorities may declare a state of emergency without consulting each other. Hence the
frightening memories of the past, which perhaps blended with trepidations about
opponents’' moves in the future, motivated the "fathers” of Bulgarian constitutionalism {o

endorse the principle of coilegiality with a view to preventing the rise of arbitrary power.

It would be presumptuous to assert that Bulgarian society was split into factions
which displayed clearly defined ideclogical characteristics. Emphasizing the communist -
anti-communist division remains, | think, the most adequate if analytically impoverished
way to describe ideological tensions in Bulgaria during that period. Rather than
descending from basic ideological propositions to concrete problems, political actors
encountered contentious issues which forced them to develop ideological arguments in
order to confront their opponents. A good example would be the ethnic problem
("pluralists” vs "nationalists"), education and private property ("etatists" vs "liberais"),
foreign policy ("pro-Russians” vs "Westerners"). As a result, the fabric of the Constitution
reflects the strategic compromise of pragmatic, and arguably myopic, party leaders, and

not the ideological commitments of passionate factions.
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CHAPTER 4

The Bulgarian multi-party system came into existence in 1989-1990, when a number
of "old" parties were restored (The Bulgarian Social-Democratic Party, the Radical-
Democratic Party, the Democratic Party, the Bulgarian Agrarian Nationai Union "Nikola
Petkov" etc.) and great many new parties were born (the Green Party, Ecoglasnost
Ecological Movement etc.). Foremost among these new players are the Bulgarian Socialist
Party (an ideclogical and institutional heir to the communist party), the Union of the
Democratic Forces (a coalition which is composed of almost 20 non-communist parties)
and the Movement for Rights and Freedoms, the political party of Bulgarian Muslims. At
present, the Bulgarian Business Block and a coalition consisting of the Democratic Party
and the Bulgarian Agrarian National Union aiso hold seats in Parliament. Partiamentary
elections in Bulgaria are held under a proportional system with a 4% threshold, and the
number of "lost” votes varies from 10 to 25%. As a rule smaller parties which fail to pass
the muster seek to form a coalition with one of the stringer parties, which inevitably entails
the obliteration of their political physiognomy. Those who are adamant in maintaining their
autonomy usually hibernate between electoral campaigns, supported exclusively by the
charismatic energy of their leaders (typical example would be the Buigarian Social-
Democratic Party, which is very weak, but is led by a respected and popular man, Petar

Dertliev, and therefore still figures in the electoral calculations of the larger parties).
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Overall, the impact of non-parliamentary opposition on national political agenda is nuil:
these parties rarely come up with comprehensive proposals and are unable to generate
captivating ideas; in addition, their access to the media and the press is limited. It seems
though, that this situation is not a source of special disappointment among the public:
although the "loss" of votes cast for parties which did not qualify is lamented, the dominant
"mode" of complaining is not "why are some worthy politicians excluded from parliament”,
but "why are those who are in parliament so corrupt and ineffective”. The dismal failures
of a succession of Bulgarian governments is attributed to the behavior of political elites
and not to the eiectoral system, and the idea that only if "good" elites are brought in
everything will be fixed, does not seem to breed excitement among the Buigarian public.

I would like to sound a cautionary note: if we want to find credibie answers to
guestions such as who are the important actors on the Bulgarian poiitical scene and what

is it that they are doing, it would be unwarranted to narrow down our research exclusively

to the study of political parties. The principal factor in Bulgarian politics are various
networks which are composed by party leaders and representatives of the financial,
industrial and arms-export nomenklatura; their purpose is not to design policies, but to (oot
state property. Therefore each political decision and every policy cutcome must be
analyzed in the light of an elusive and yet ubiquitous "mafia coefficient”: policies reflect
demands of mafias as much as they embody party preferences, ideology and values. The
relative ease with which state property may be stolen or otherwise syphoned into private

pockets is the single most important fact to be heeded in the study of Bulgarian politics.
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The fate of various communist organizations in the post-communist period is
interesting and contradictory; it cannot be encapsulated into a neat, one-dimensionail
formula. The dynamic of their transformation was shaped primarily by the clash of two
conflicting tendencies - the strategic effort of the communist party to preserve its dominant
role, and the sustained effort of the non-communist opposition to "undo” the symbiosis
between party and state.

The first important concession which the opposition obtained after prolonged
negotiations at the Round Table Talks (which took place in early 1990) was the
disbandment of all party cells in state-run businesses and state institutions. This political
retreat, however, did not imperil the party's prospects: it renamed itseif (from Bulgarian
Communist Party to Bulgarian Socialist Party, or BSP) and remained by far the largest and
wealthiest political organization in the country.

In a radical effort to sap the party's financial strength the opposition passed in 1992
a law confiscating party property along with the assets of its satellite organizations (the law
was protested before and upheld by the Constitutional Court). Predictably, this law did not
have the desired effect: today BSP's financial resources easily dwarf the financial potential
of all other parties combined. There have not been serious efforts to outlaw the former
communist party.

The party's satellite organizations followed three different paths:

- some of them survived intact. For example, the Buigarian Writers' Union and the
Bulgarian Anti-Fascist Union remain harbingers of neo-Stalinist radicalism and remain

loyal purveyors of the party line.
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- some of them disappeared or left the party's orbit. For exampie, the communist trade-
unions were transformed into "independent" confederation of unions, and even though
they tend to lean more towards BSP than any of the other parties, their leadership dispiays
a degree of autonomy. Recently these unions spearheaded the strike movement against
the socialist government of Prime Minister Zhan Videnov. Gone are also the mass
organizations in which all students from primary, secondary and high schools used to be
recruited.

- the third group consists of organizations which continue to be at the service of the .party
but under a new guise. Foremost among these are the new "agrarian cooperations”. In
1992 the old cooperatives were disbanded by law; after the ex-communists regained their
parliamentary majority in 1993, however, they launched a series of amendments to the law,
as a result of which "new" cooperatives proliferated; as a rule, they are headed by the
directors of the "old" cooperatives or other trustworthy members of the local nomenklatura.
It is impossible to gauge to what extent the mushrooming of these organizations is spurred
by the genuine desire of villagers to work in cooperatives, and to what extent they are
blackmailed and victimized by powerful locat party potentates. But it is clear that these new
"institutions" are not viable economically: they are simply incapabie of producing any
marketable goods and are primarily used as a facade behind which various financial

dealings involving state subsidies and bank loans are "struck" at an alarming pace.

Religious institutions in Bulgaria remain weak and bereft of influence, and that

contention applies with equal force to the dominant Christian church (the East-Orthodox
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Church) and Muslim and Jewish crganizations. Some surveys have depicted an increased
interest of the citizenry in religious matters, but so far that tendency has not been matched
by an aggressive politicking on the part of church officials. Religions institutions in Buigaria

have traditionally been and are likely to remain in "splendid"” political isolation.

During the constitutional debates in Bulgaria scarce attention was paid to the
problems of local government, so much so that it would be presumptuous to talk about
“clashing arguments" derived from competing visions. The Constitution provides that the
country will be divided into municipalities and regions (Art.135). In municipalities mayors
and local councilors shall.be elected by the citizens (Art.136); the governors of the regions
shall be appointed by the Council of Ministers {(Art.143). The financial system in the state
remains highly centralized: although local officiais are authorized to collect all taxes, they
are obliged to pass on the entire revenue to the central government, and then apply for
subsidies. in Bulgaria taxes may be imposed only by law, which makes it illegal for
municipalities to resort to this form of raising revenue. However, local authorities still have
at least one important source of income: they are empowered to privatize municipal
property. Despite the inevitable tensions with the central government over the intractable
question who really owns what, privatization has ailowed local councils to boost their
budgets.

Four aspects of "local politics" after 1989 seem to be of some importance:

1. it remains unclear how the principle of local self-government will be squared with

the concept that "the governors" must implement the policies of the central government.
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This tension was brought into sharp relief when the ex-communists declared Sofia "a
region" and appointed a "governor” whose sole function was to sabotage the policies of
the popularly elected non-communist mayor of the city. When the Constitutional Court
ruled on the legality of this measure, it determined that the new arrangement should stand
because the government has a legitimate interest "to ensure the harmony of national and
local interests" (Art. 142 of the Constitution). Obviously, poliitical conventions regulating this
inherently volatile sphere are yet to be hammered out in Buigarian political practices.

2. Governments are likely to unleash "budgetary vengeance" on districts perceived
as "alien territory". Scofians, for example, are exposed to constant harassment from
government officials who refuse to procure the resources to which the city is entitled (at
one point Prime Minister Videnov called the.capital city "biue ghetto”, referring to the party
color of the UDF, the major opposition party), but provincial cities are sometimes afflicted
Dy similar blows (Pazardzhik, Sliven). Whether or not such "punishments” are conducive
to maximization of political benefits for the ruling party remains to be seen; but it can
scarcely be denied that on financial matters "the locals" depend on "the center" and not
vice versa.

3. Regional governors are transformed into purveyors of partisan politics. Almost
all governors appointed by the first non-communist government in 1892 were dismissed
in 1993. Middie-level bureaucracy, to the extent that it functions, operates under the
supervision of politicians whose loyalty to the dominant party clique is their only political
asset.

4. There are some signs that "local interest" is becoming a basis on which
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politicians belonging to rival parties are willing to seek cooperation in the pursuit of favors
from the government. For example, when the government announced in 1996 that it will
slash subsidies for all cities, local BSP MPs - along with all other MPs from the respective
region - signed pétitions protesting the measures of their own government and started
"lobbying" within the party on behalf of their constituents (Burgas). How such practices will
evolve in the future remains to be seen; at present a local MP is much more likely to invest

in his/her relations with the party leaders than in creating a "local basis".

Even before 1989 the "civil society idea" dominated the growing dissident literature;
after 1989 the concept of civil society as a sphere which goes "beyond"” the institutions of
the state became one of the rhetorical monumehts around which the political discourse of
the fledgling democracy began to gel. Various aspects of this concept were debated in
lengthy articles ("the role of intellectuals”, "the function of independent organizations”, "the
significance of private property"”, "separating the private from the public", "creating a new
palitical cuiture™} and filtered through the rhetoric of political actors. Gradually, however,
this beautiful dream began to fade, its exotic charm soon drowned beneath the waves of
desperation. Bulgaria's experience shows that "civil society" may manifest itself in rather
perverse forms: "freedom of contract killing", "private mafias", "autonomous crime
networks", "independent schemes for ripping off gullible citizens”, "grass-root extortion
gangs". In addition, the country was devastated by two acute economic crises - both
developed as a result of the incompetent and corrupt policies of two socialist governments,

A.Lukanov's in 1990 and Zh.Videnov's in 1996 - which wrought havoc on the
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arganizationai infrastructure of society and extinguished almost completely the willingness
of citizens "to get involved"”.

A glimmer of hope still remains, and several loci of "benevolent" societal self-
organization persevere: a couple of civil-rights organizations continue t;a monitor the
activities of state officials in prisons and places of preliminary detention, business
organizations managed to stop several unconstitutional acts of the government, the
persistent effort of the ex-communists to “cleanse” the national electronic media
precipitated the emergence of professional organizations of journalists who alerted the
public to the censorial attitude of reckless politicians. However, these encouraging
develop_ments cannot hide the fact that the only realistic "forms of poiitical existence”
available to the great majority of Bulgarian citizens are atomistic withdrawal into the small,
hopelessness-stricken world of the immediate family and friends, and engagement in the
national political process, primarily through voting in national, local and presidential
elections. At present, anything that lies "beyond" that remains shrouded in impenetrable
mists.

It would be erroneous to attribute this development to the proverbial "Baikan
backwardness" of Bulgarian "culture”. Rather, the probiem is quite new: Bulgaria presents

us with the lamentable spectacie of a fairly well developed modern welfare state which has

collapsed. Hegel's remarkable intuition proved to be remarkably precise: without a state
"civil society", both as a normative ideal and social practice, is simply impossible. What
Bulgarians have to put up with today are not the syndromes of "Balkanism" - they have to

endure the symptoms of a radically weakened modern state.







Institutional Engineering and Democratic Consolidation in Eustern Europe

Estonia

Vello Petrai*
Columbia Universiry

Estonia’s adoption of a new constitution in June 1992 was one of the fastest
institutional transformations to take place in post-communist Eastern Europe.! However,
the transition itself did not come easy. [t began almost fortuitously with a “miracle
compromise” in August 1991 to convene a Constitutional Assembly. It was delayed
thereafter for several months as debate roared over such things as direct presidential
elections and limiting political rights for former communist officials. And it ended with one
group of Estonian politicians still adamantly calling instead for the resurrection of a semi-
presidential and fairly authoritarian constitution from 1938.

Indeed, Estonia’s final consolidation as a parliamentary democracy by early 1997
owed much to what Jon Elster has called “institutional interest” among members of
Estonia’s Constitutional Assembly.2 The Assembly, when it was agreed upon, represented
a equal mixtixre of members from the Estonian Supreme Council and its quasi-rival the
Congress of Estonia. This meant that the predominant trend in the Assembly was
pariiamentary. At the same time, however, there was clearly an element of what Elster
terms “passion”, since Estonian nationalist sentiment also precipitated the adoption of
exclusionary citizenship laws, which would shut out most of the country’s Russian-

speaking population from participation in national politics for the foreseeable future. This

* The author is a Ph.D. candidate in political science at Columbia University writing his dissertation on
“Ethnic Control Regimes: Estonia and Latvia in Comparative Perspective,” He would like thank Rein
Taagepera und Rein Ruutsoo for helptul materials, comments and ideas used in this paper.

I For a comparative list of countries and the time it took for each to adopt new institetional arrangements,
see Joel Hellman, “Constitutions and Economic Reform in the Post-Communist Transitions ™, Eas?
European Constitutional Review, vol. 5, no. | (Winter 1996}, p. 56.

ZJon Elster, “The Role of Institutional Interest in East European Constitution-Making”, East European
Constitutional Review, vol. 3, no. | (Winter 1996), pp. 63-65.



factor would also affect constitution-making. Finally.a degree of “reason” also presided.
in that conscious checks on parliamentary power were buiit into the system along with a
sound array of civil liberties and duties. Thus. on the one hand, the new parliamentary
constitutional system soon proved itself to be remarkably functional and (it would appear)
consolidated; on the other hand, the marginalization of some 350,000 mostly-Russian non-
citizens in the country will continue to pose a challenge to national mtegration and broader
democratic participation for some time to come.

This chapter will begin by outlining Estonia’s 10-month road to a new constitution
and political system in 1991-1992. It will then offer an assessment of the new institutions
at work since 1992. It will argue most importantly that although the entire constitutional
process seemed shaky at times, it is clear in hindsight how beneficial the endeavor has been

for democratic consolidation.

Independence and Creation of the Constitutional Assembly

On the eve of the August 19, 1991 attempted coup d’état in Moscow, Estonia was
severely divided politically, and seemingly nowhere near ready to undertake the kind of
solemn and consensus-obliging task that would be constitution-making. Ever since Estonia
had begun actively pushing for independence in 1989, two fundamentally different
conceptions of that independence had been competing against each other, splitting the
country’s political society down the muddle. The Estonian Popular Front, which since
1988 had been Estonia’s leading political organization, favored a more flexible approach to
independence, one that would work within existing institutions and would be oriented
toward making a fresh start politically once independence was achieved. To this end, the
Front actively took part in elections for the Soviet Congress of People’s Deputies in March
1989 as well as in local elections in Estonia later that year. Next, the Front set its sights on
capturing the republic’s parliament, or Supreme Council, where it won a plurality of seats

in March 1990. This victory set the stage for the March 30 adoption of the country’s



moderately-toned declaration of a transition period toward independence. The statement.
which differed from Lithuania’s all-out prociamation of statehood. was charactenstic of the
Front’s philosophy of gradualism and openness.

Opposed to this broad strategy, meanwhile, was a movement called the Citizens
Commmnittees, launched in February 1989. lts approach, on the one hand, was a more
radical and uncompromising one. However, the Committees were also much more than a
mere nationalist out-bidder of the Popular Front. They had a tangible vision of
independence of their own. The Committees claimed that because Estonia had been
illegally occupied and annexed by the Soviet Union in 1940, none of the political
institutions created by Moscow could be accepted or legitimized in any way. Dealing with
them, the Committees said, would be tantamount to dealing with an illegal occupier.
Instead, the Committees maintained that power had to go back to those people, from whom
it had originally been taken, namely the citizens of the pre-war Republic and their
descendants. As a result, the Committees began registering such citizens and their
descendants in 1989, and in February 1990 (after they had registered over 600,000
citizens) they organized free elections for a special Congress of Estonia, which convened in
March to debate ways of “restoring” the occupied Republic of Estonia. The Congress
generated much initial enthusiasm because its message was very straightforward. The
Soviet occupation was illegal, they said, and Estonia had only to demand the unconditional
restoratlion of its independence by Moscow. This claim was further given credence by the
fact that for 50 years the West had refused to recognized the Baltic states’ incorporation into
the Soviet Union. Thus it seemed that international law also expressly called for Estonia’s
freedom. And if the country already existed legally, there was no need to get caught up in
the morass of “secession” from the Soviet Union, as the Kremlin had demanded and the
Popular Front had initially been willing to accept. Such a move, according to Congress
leaders, would have been dangerous for re-establishing true independence and could have

resulted in satelilite status for the country. Throughout 1990 and 1991, the Congress of



Estonia continued to meet several times, and aithough its clout began to diminish steadily as
the independence struggle dragged on. it remained a kind of “shadow parltament” to the
Supreme Council and a buiwark against any attempts to move toward a “second” or “third”
republic in disregard to the first.

Thus, on August 19, 1991, as the Soviet coup began in Moscow, Estonia’s
politicians were still locked in this dilemma. Although the Supreme Council held the de
facto reigns of power, it could not completely ignore the political pressure of the Congress
or seek to act ﬁnilaterally even in this tense situation. On the first day of the coup,
therefore, the Supreme Council adopted only three simple statements: one denouncing the
putsch and calling on the world not to recognize it; a second authorizing a special
Extraordinary Defense Council to run the republic if the Supreme Council were prevented
from meeting; and a third calling on the people of Estonia to remain caim and to resist
Soviet forces peacefully if it became necessary. The Council remained firm on the goal of
independence, but it was not until the second day of the coup that the politicians seriously
began to work on an independence declaration.

Recently published reflections by participants on alt sides of those “two decisive
days on Toompea Hill” in Tallinn show how precarious the decision-making over
independence was at that time.? On the morning of August 20, leaders in the Supreme
Council decided to invite members of the Congress for a meeting to discuss ideas about
what such a declaration should say. On the one hand, some members of the Supreme
Council had already argued that the parliament should automatically declare itself a
constitution-making body (or Taastav Kogu) and proceed from there in drafting a new
constitution. During their meeting with Congress members, they even put forward a draft
resolution to this effect. For the Congress leaders, however, this option was anathema,
since they saw it as another attempt by the Council to usurp all power. The Congress

leaders maintained instead that such a constitutional body could only be created through

320, augusii kKlubi ja Riigikogu Kantselei, Kaks orsustavat pdeva Toompeal (19.-20. august 1991),
Tallinn: Eesti Entsiiklopeediakirjastus, 1996.



new elections to be held after Estonia had restored its de facto independence. Finally.
during another tense. closed-door meeting that evening, the deputy speaker of the Councii
and a moderate leader of the Popular Front, Marju Lauristin, came up with the final
compromise: instead of creating a Taastav Kogu unilaterally through the Council or
postponing its establishment until new elections could be held, Lauristin proposed that the
two organizations themselves form a joint Constitutional Assembly. which would be
authorized to draft a “bipartisan” basic iaw for later submission to a popular referendum.
The Assembly would contain an equal amount of members from both sides, and as a result
would hopefully bring much-needed unity to the upcoming task of state consolidation.

The proposal was accepted by leaders of both the Congress and the Council,
although some dissenting voices remained on both sides.* Later that evening, the two
sides further agreed that Estonia would not request new diplomatic recognition from the
international community after its independence was achieved, but rather that it would insist
on the “restoration” of diplomatic ties broken after 1940 and the Soviet occupation.> This
was a victory for the Congress of Estonia. Finally, it is interesting to note that according to
several observers another reason for the compromise’s success was the fact that the chief
proponent of a “new republic” (as well as the chief opponent of the Congress), Prime
Minister Edgar Savisaar, had not participated in the negotiations.® Savisaar, who had been
in Sweden during the first day of the coup, had made it back to Estonia (via Finland) by the
night of August 19. But on August 20 he was apparently more involved in securing
Estonia’s defenses and organizing a Popular Front rally against the coup than in following
the negotiations between the Congress and the Council. From the looks of it, his only
influence on the talks was to have his Justice Minister Jiirt Raidla put forth the failed draft

declaring the Supreme Council unilaterally to be the new Taastav Kogu. Thereafter, it is

+Cf. Ulo Uluolts’s comments in Kaks otsustavat pieva Toompeal (19.-20. angust 1991), pp. 125-128,

30n this poing, of. Mart Laar’s comments in Kaks otsustavar pdeva Toompeal (19.-20. august 1991), pp.
106-107.

SLauri Vahtre, Vabanemine, Tallinn: TM Meedia, 1996, p. 101. Also Vardo Rumessen’s comments in
Kaks otsustavar pdeva Toompeal {19.-20. august 1991), pp. 120,
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not ctear why Savisaar did not intervene more in the talks in favor of a more Council-
dominated declaration. since any revival of the Congress’s influence in politics through its
inclusion in a Constitutional Assembly was ciearly against Savisaar's interests. Yet, in any
case, the final draft was completed without him; and from the prime minister’s loge in the
parliamentary chamber, Savisaar reportedly showed only little elation when the declaration

was passed, although he did vote for it.”

Thus the Supreme Council’s historic “Resolution on the National Independence of

Estonia”, adopted at 11:02 PM on August 20 by a margin of 69 to 0, read as follows:

Proceeding from the continuity of the Republic of Estonia as a subject of
international law,

Relving upon the strength of the Estonian population’s clear expression of
will in the March 3, 1991 referendum to restore the national independence of the
Republic of Estonia,

Taking into account the March 30, 1990 Resolution of the Supreme Soviet
of the Estonian SSR “On the State Status of Estonia” and the Declaration of the
Supreme Soviet of the Estonian SSR “On the Cooperation Between the Supreme
Soviet of the Estonian SSR and the Congress of Estonia™,

Taking into account that the coup d’'état in the USSR seriously imperils the
demaocratic processes in Estonia and that it has made it impossible to restore the
national independence of the Republic of Estonia through bilateral negotiations with
the USSR,

The Supreme Council of the Republic of Estonia resolves:

1) To affirm the national independence of the Republic of Estonia and to seek the
restoration of the diplomatic relations of the Republic of Estonia.

2) To form a Constitutional Assembly. whose composition shall be delegated by the
highest legislative organ of state power, the Supreme Council of the Republic of
Estonia, and by the represeniative body of the citizens of the Republic of
Estonia. the Congress of Estonia, for the purpose of drafting the Constitution of
the Republic of Estonia and presenting it to the people for a referendum.

3) To hold Republic of Estonia parliamentary elections during 1992, on the basis of
the new Constitution of the Republic of Estonia.8

Tlbid. Vahtre, p. 103; and Rumessen, p. 121. Savisaar also declined 10 include his reflections from August
19 and 20 in the book Kaks otsustavat pdeva Toompeal.

8For complete text, see Advig Kiris, ed.. Restoration of the Independence of the Republic of Estonia:
Sefection of Legal Acts (1988-1991), Tallinn; Ministry of Foreign Affairs of the Republic of Estonia and
Estonian [nstitute for Information, 1991.



Within two days, Iceland became the first country to restore its relations with Estonia.
while the Russian Federation recognized Estonia’s independence on August 24. Soon
afterwards, Estonia’s renewed statehood was universally acknowledged by the world. and

the country became a member of the United Nations and other international organizations.

The Constitutional Assembly Begins Work

The August 20 deciaration had broken a major impasse in Estonian domestic
politics, while also greatly advancing the task of state-building. But the Council aﬁd the
Congress remained wary of each other, and throughout the seven-month term of the
Assembly relentiess jockeying persisted.® The first question to be decided was the size of
the new Assembly. The Congress, with a total of 499 members, favored a larger
Assembly of 80 representatives, 40 from the Congress and 40 from the Council. The
Supreme Council, meanwhile, supported a smaller body of only 40 members. On
September 3, the Supreme Council adopted a decision splitting the difference and
mandating 2 Constitutional Assembly of 60 members, 30 from each representative body.10
In an additional move, however, the Council sought to reassert some of its authority vis-a-
vis the Congress by laying down itself some of the ground-rules for the Assembly. Ina
decision on the “tasks and procedures of the Constitutional Assembly”, the Council decided
that the Assembly’s first session would be opened not jointly by the leaders of the Council
and the Congress, but only by the chairman of the Supreme Council, meaning Arnold
Riiiitel.! [ (He would lead the Assembly until it chose a permanent speaker.) The Council

further set a rigorous deadline of November 15, by which the Assembly (meeting only on

PFor an exceilent, participant’s account of the stage-by-stage work of the Assembly, see Rein Taagepera,
“Estonia’s Constitutional Assembly, 1991-19927, Journal of Baltic Studies, vol. 25, no. 3 (Fall 1994), pp.
211232,

1O«Eesti Vabariigi Ulemnéukogu Otsus Pohiseadusliku Assamblee valimistest”, [*Decision of the Supreme
Council of the Republic of Estoma on Elections to the Constitutional Assembly™], 3. september 1991.
Riigi Temaja, 1991, 30/356.

L l“Eesti Vabartigi Ulemnoukogu Otsus Eesti Vabariigi Pohiseadustiku Assamblee todiilesannetest ja
todkorraldusest”, [Decision of the Supreme Council of the Republic of Estonia on the Tasks and Procedures
of the Constitutional Assembly ol the Republic of Estonia™], 3. september [991. Riigi Teataja, 1991,
30/357.



Fridays and Saturdays) was obliged to submit a draft constitution only to the Supreme
Council. Again the Congress was shunted. Thirdly, the Council reserved for itself the
right to decide whether to put the draft to a national referendum.

As Taagepera notes, this was the most serious question to remain throughout the
constitution-making process: how much would the Council go back on the “bipartisan” and
seemingly binding status of the Assembly, in order to change the draft constitution to its
own liking before it was put to a referendum.!2 As it turned out, this was not an
unfounded fear. Very early in the Assembly’s term a widespread impression emerged that
Congress members had begun to dominate the discussions. This was partly because many
members elected from the Supreme Council were often busy with their other legislative
duties.!3 Thus, many in the Supreme Council looked forward to the opportunity to
correct their disadvantage, when the draft constitution came back to them for approval.
However, ultimately the most serious ex post meddling was thwarted.

Supporters of the Congress, meanwhile, were able to include in the Councii’s
September 3 decision a point reiterating the fact that the Assembly did not have any
legisiative powers. This clarification was meant to prevent any attempts to declare the
jointly-created Assembly a new parliament for the whole country.!+ The decision also
guaranteed that financial support for the Assembly would be provided by the Supreme
Council’s chancellery. This would keep the Assembly from being possibly forestalled
bureaucratically. Lastly, the Assembly was empowered to make decisions based on a
simple majority of those voting. This would greatly speed the Assembly’s work and not
make it hostage to the one-third (!) or so members of the Assembly who often did not show

up to the meetings.!>

12013. cit., Taagepera, pp. 218, 225, 226.

! 3These people served Monday through Thursday in the Supreme Council and then Friday and Sawrday in

the Assembly, while the Congress-based delegates served oniy in the Assembliy.

I40p. cit., Taagepera, p. 217-218.

I3Average attendance according o Taagepera was 62%. One of the persistent no-shows was Lennart Meri,
the Foreign Minister at the time, but also later the first President under the new Constitution. 6 out of the
7 Russian members of the Assembly (elected via the Supreme Council), were also frequent absentees. For
additional commentary {including number of oral interventions per participant), see Rein Taagepera,
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Citizenship debates

The revival of the Congress of Estonia’s political fortunes after the failed Soviet
coup extended far beyond gaining an equal votce in the Constitutional Assembly.
Citizenship issues also began tilting its way, that is toward the exctusion of most Russians
from automatic citizenship in the restored Republic. For the Congress’s legal restorationist
logic claimed that only those who had been citizens of the pre-war state and their
descendants should have the right to automatic citizenship once statehood was renewed.

All other residents, since they arrived during an illegal occupation, could (should and
would) in the Congress’s opinion be made subject to special naturalization procedures
based on specific language and residency requirements. This had been the Congress’s
dictum since it started registering citizens for its movement in 1989.'¢ Through 1990 most
Estonian politicians seemed to agree with it, although few outside the Congress were vocal
about it. During early 1991, however, the Congress’s influence-on citizenship weakened,
as the prolonged-independence struggle with Moscow prompted many Estonians to begin
believing that some decisive compromise with local Russians would be needed. In March,
Estonia held its plebiscite on independence with all residents (citizens and non-citizens)
participating. This seemed to legitimate the rights of all residents to subsequent citizenship.
In early August, the Popular Front even approved a citizenship policy very close to the so-
called “zero-option” plan of blanket citizenship for all. Yet, when the Soviet coup failed
with such farcical speed and Estonia had regained its independence within the space of a
few days, the political tide shifted back to more uncompromising positions and the zero-

option dropped completely from view.

*Constitution-Making in Estonia”, Paper prepared {or the Conference on the Design of Constituiions,
University of California, Irvine, 10-12 June 1993,

16The movement also registered “citizenship applicants™ during its campaign (some 30.000 in all) among
those who supported Estonian independence, but were not techincally citizens. These people were later
allowed to elect non-voting representauves to the Congress.
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The final decision on citizenship by Supreme Council did not come until November
6. In the meantime. there were widespread debates over the equity of denying automatic
citizenship to Soviet-era immigrants. Most salient. of course, was the large-scale
coincidence of Russian-speakers with these Soviet-era immigrants. Estonia had been over
95% Estonian after 1945 due to wartime losses and population shifts. The vast majority of
Soviet-era arrivals to Estonia thereafter were Slavs, and by 1989 the Estonian share of the
population had fallen to 61.5%, Russians constituted 29%. Thus, although technically not
based on ethnic criteria. the restrictive citizenship law would nonetheless have serious
ethnopolitical consequences in disenfranchising most of the Russian-speaking population
of the republic. This result was obviously not displeasing to many Estonian nationalists,
and in some debates the citizenship policy was often as forcibly argued in ethnic terms as it
was in legal ones. However, the denial principie aiso had a basis in international law given
the illegality of the Soviet occupation; and this was something that Estonian politicians
would cling to as well as cite repeatedly whemraccusations were-later made (either from. .
Moscow or more obliquely from the West) that the law would be exclusionary.17

From the point of view of constitution-making, therefore, the early “resolution” of
the citizenship issue meant that the Assembly would now be crafting a political system that
at least for probably the next decade or so would be dominated and run by Estonians. This
consequence did not, of course, blind the framers to the need to take into account the
anomalies that would be present with such the large population of minority non-citizens.
Many articles in the future Constitution would indeed explicitly address these issues. (See
below.) However, the situation also certainly kept the Assembly from having to think

about designing institutions in, say, a consociational way to facilitate power-sharing with

IThe November 6 Supreme Council resolution merely laid down the principle of automatic citizenship as
exclusively for pre-war citizens and their descendants, A later l[aw passed on February 26, 1992 defined the
future naturalization requirements as a 2-year period of residency, a language test, and a one-vear waiting
period. [n true restorationist styie, these requirements were even drawn from an earlier Estonian statute
from 1938,
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Russians. The process was in fact more akin to writing a constitution for a homogeneous

nation-state.18

Parliamentarism vs. Presidentialism

Because the Constitutional Assembly had been 1ssued from two parliamehtary
bodies, its orientation in constitution-making was naturally likely to be parliamentary. Had
popular elections been held for the Assembly, for example, many more supporters of a
presidential or semi-presidential system might have been included. For in Estonia’s political
history there were two elements, which favored some kind of presidentialism. The first
was very recent: since 1988 and the beginning of Estonmia’s poiitical mobilization, Amold
Riiiitel as the chairman of the Estonian Supreme Soviet (and later Supreme Council) had
very much played a presidential figure during Estonia’s fight for independence. He had
been the one to go alone before Mikhail Gorbachev and the USSR Supreme Soviet
Presidium in November 1988 to defend Estonia’s declaration of sovereignty; he had served-
as the republic’s de facto head-of-state when meeting with other republican and world
leaders in 1990 and 1991. He was also very popular among average Estonians, who had
grown to like having one person personify the country’s political leadership. Thus, as in
all of the republics of the Soviet Union, where the constitutional structure was universally
made up of a Supreme Soviet and its chairman, in Estonia too the institutional pre-
conditions, pressures, and “interests” for presidentialism were all present.

Secondly, Estonia had finished its interwar period of independence with a
presidential regime (from 1938 (o 1940); and although that system had clear authortanan
origins, it still retained a kind of unwiiting legitimacy as the seemingly cumulative and thus

infallible reflection of the country’s true poiitical culture. Forin 1920, Estonia had

[8This circumstance also probably discouraged many of the 7 Russians elected to the Assembly from the
Supreme Council {from actively participating in the constitution process; after all, many of them had in the
meantime been declared non-citizens, although they were not stnipped of their mandates because of that.
Another reason for their lax participation was language; the Assembly proceedings were conducted
exclusively in Estonian, which most of the Russians did not speak.
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adopted a super-parliamentary constitution, which went on to curse the country with
frequent changes of government and chronically weak leadership throughout the 1920s.

By the early 1930s something needed to be done. In 1932-33, two referenda were held to
change the constitution. The first one, calling for a strengthening of the parliamentary
system, failed to garner a majority. The second one, however, envisioning an exitirely new
presidential system and supported by authoritarian right-wing groups, passed by a wide
margin. Still, before that constitution could be enacted, Konstantin Pits, the prime minister
and interim president at the time, seized power in a coup d’état, claiming that the extreme
right could not be allowed to come to power under their new constitution. Thus, Pits went
on to cancel the upcoming presidential elections, abolish parliament and outlaw opposition
political parties. For the next three years he ruled alone, until 1936 when he called for the
election of a new Constitutional Assembly as part of an initial liberalization process. A year
later, this Assembly drew up and passed a new constitution, which Pits claimed had
avoided the excesses of the 1933: version:. I fact, hewever, according to one analyst, the
1938 constitution was even more presidéntial in its provisions than the failed right-wing
constitution, but few people took notice of this.!? Instead, it was the image of a president
(Pdts) bringing stability to a Depression-ridden and internationally increasingly besieged
country that satisfied most Estonians in the late 1930s, and which did not look haif-bad to
many other Estonians in the early 1990s.

Thus, the Constitutional Assembly of 1991 had to face these legacies. and when it
began accepting initial drafts to work with in late September, three out of the five proposals
presented were presidential in nature. First off the gun was a draft prepared up by a team
of prominent lawyers led by the Justice Minister Jiirt Raidla. Its essence was largely
presidential, although it claimed to be a mixture of presidentialism and parliamentarism.2¢
Next, a strongly presidential draft was presented by Ando Leps, another lawyer and

independent member of the Supreme Council. Leps’s version drew a lot on the 1938

90p, cit., Taagepera, p. 212.
200p. cit., Taagepera. p. 222; Vahtre, p. 111-112,
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Constitution, which eventually itself became a third proposal submitted by a small group of
Congress of Estonia members. Fourth on the list was a parliamentary draft submitted by a
minor politician, Kalle Kulbok. And lastly a parliamentary draft was submitted by Jiiri
Adams, a member of the Congress of Estonia and leader of the Estonian National
{ndependence Party.2! Adams in his proposal took the approach of mending the 1920
super-parliamentary constitution with some more balanced provisions.22 When four out of
the five proposals were voted upon in succession on October 11 (Kuibok withdrew his at
the last minute), it was Adams’s parliamentary draft that came out on top and which wouid
now be used by the Assembly as the basis for its further deliberations.?3 As Taagepera has
noted, “The choice of [this] starting draft set the scene for an essentially parliamentary

outcome.”24

The Assembly’s First Draft

During the:next.two.months of deliberations, the Adams draft underwent extensive
revisions. In particular, the draft had been very vague on the exact duties and powers of
the legislature, government, and president. (It spent more time detailing how these office-
holders were to be elected.) The Assembly thus went to work in committee looking at
individual sections of the Adams draft. Each of the seven committees was allowed to hold
with as many as three foreign experts, invited via the Council of Europe as well as
individually from the United States to review the draft. (These advisors were almost all
specialists in constitutional law; only a few were political scientists.) By mid-November
and the arrival of the original deadline set by the Supreme Council, the Assembly was still

not nearly done with its work.23 A redaction committee was set up on November 8 to

2lwhat was surprising about Adams was that he had a forester’s education and no formal training in law,
but he went on to serve as a respected member of the Riigikogu and its committe on legal affairs.
22“Eesti Vabariigi Pohiseadus, Eelnou”, Esitatud Pohiseaduslikule Assambleele 1. oktoobril 1991, Voetud
edasise 90 aluseks viie esitatud eelndu seast PA otsusega 11. oktoobril 1991, Autor Jin Adams, ERSP.
23“Hysletamine Pohiseaduslikus Assamblees”, Nedalalehs, 26. oktoober 1991,
240p. cit, Taagepera, pp. 223-224.

STaagepera notes that this was one moment where some Assembly members feared that the Council might
try to pull the plug on it, using the Assembly’s failure to make the deadline as a pretext. This however did
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begin unifying the various chapters of the draft now emerging from committee. [t would
stil] take the Assembly, however. over a month to proceed through the final reading of the
draft and release it to the public on December 21.26

In this all-important first draft, each of the three institutions of legislature,
government and president was spelled out in greater detail, often listing as many as 18
precise prerogatives and duties (as in the case of the president). These sections would

. greatly help to flesh out the new structure of powers. At the same time, where the Adams
draft had been specific, the new version left many procedures open for subsequent laws to
regulate. These issues included, very importantly, the electorai system for the Riigikogu as
well as procedural rules for decision-making in the parliament. The official draft also
lowered the majority necessary for a parliamentary override of a presidential veto. This
went from a two-thirds majority of parliamentary members to a simple majorty of votes
cast.

Social issues, interestingly enough, do not appear to have emerged as a major issue
at any point during the constitutional debates. In part, this was because of the legacy of
Soviet socialism, which many liberal-minded Estonians did not remember fondly. At the
same time, there was a small group of social democrats in the Assembly, who often found
common cause with many Estonian nationalists, since the latter favored state support for
Estonian families and Estonian culture.2” The Adams draft (largely influenced by Estonian
nationalists from the ENIP) was thus a mixture of social conservatism and nationalist
welfare. Article 27 of the draft proclaimed, “Care for the needy shall rest first and foremost
with the members of [one’s] family,” while the next paragraph stated “The state shall be
obliged to organize assistance in cases of old age, physical disability, or loss or absence of

a wage-earner.”28 Article 25 stated “Every person shall have the right and obligation to

not happen. Op. cit., Taagepera, pp. 225. Rein Taagepera, “Mida UN peaks PA-ga peale hakkama™, Rahva
Hid . 16. november 1991.

26“Besti Vabartigi Pohiseadus, Eetnou”, Rakva Hadl. 21. detsember 1951,

27Personal communication by Rein Ruutsoo, member of the Constitutional Assemblv, October 30, 1996.
280p. cit., Adams, pp. 4-3,
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find him- or herself ernployment;” but again the next phrase read. “The state shall assist in
the finding of employment.” Finally, Article 21 placed the primary responsibility for
children’s education and up-bringing on parents, but state schools were also guaranteed.
Many of these contradictions were pared away in committee, but the December 21 draft still
contained many broad promises and guarantees.

A consistent element in all of the subsequent drafts of the Constitution (beginning
with Adams’s version) was the degree of concessions made to the country’s large Russian-
speaking and non-citizen populations. Some 30% of Estonia’s Russian-speakers were
concentrated in the northeast, in the cities of Narva, Kohtla-Jirve and Sillamie, where they
made up as much as 95% of the population. Thus, special language and participation
arrangements had to be made for these areas. [n the Assembly’s first draft, Article 29
stipulated that in areas where minorities represented over half of the population, the
language of that minority could also be used in local administration alongside Estonian.
Article 28 guaranteed everyone’s right to preserve their nationality {or ethnicity) as well as
promised the right of cultural autonomy for minority ethnic groups. For non-citizens, the
Adams draft allowed them to vote in local elections, a practice known in few other
countries around the world. Although this provision was stated more vaguely in the
December 21 draft, the principle was ultimately clearly enshrined in the final version (Art.

158).

Public Discussion of the First Draft

For much of the public, it was high time by mid-December that something concrete
be released. During the three months the Assembly had been operating, relatively little was
reported about its deliberations or progress. This vacuum allowed many proponents of a
presidential system as well as opponents of the Assembly in general to engage in public
pot-shots at the body. The public discussion that ensued after the reiease of the

Assembly’s draft raised two main issues. The first was a call to re-name the head-of-state
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in Estonian as president instead of riigivanem (or state elder) as the Assembly had drafted
it. This change eventually went through. The second and more controversial issue,
however, was the Assembly’s stipulation that the president be elected by the Riigikogu.
This decision was, of course, in step with normal practice in parliamentary systems; but for
most average Estonians, who wanted to feel like they had direct input in electing'their
leaders, a popular election was favored. Indeed, a poll taken in late January-early February
1992 showed that nearly 75% of those surveyed supported direct election of the
president.2® Many opponents of the Assembly also again insisted that a popularly-elected
president would be a “balancing” factor in the division of powers as well as add an element
of “personal responsibility” to government. In an effort to counter such sentiments, some
Assembly members, such as Marju Lauristin, sought to explain why a popularly-elected
president would be dangerous for Estonia.30 Lauristin noted that the only reason direct
election of the president functioned well in countries such as France or the United States
was.because political parties-there were disciplined and served to filter out uncertain
candidates before they reached the ballot. In Estonia’s case, direct presidential elections
without such parties would only serve to divide society. Moreover, echoing classic
political science arguments against presidentialism, Lauristin recalled that in a parliamentary
system the executive (or prime minister) can always be removed quickly through a no-
confidence vote, while an unpopular, but directly elected president would be able to sit on
his popular mandate until the end of his term. A dangerous situation of competing
sovereignties with the parliament would arise.

[n mid-January, the Assembly formed a new committee to sort through the
proposed changes. Taagepera reports that at this moment another brief attempt was made
to disband the Assembiy, but that this was neutralized when the Assembly agreed to

cooperate more fully with the pro-presidential “expert group” headed by the Justice

29EKE Ariko, “Rahvas ei taha [oobuda Sigusest valida presidenti”, Postimees, 12. veebruar 1992,
30Marju Lauristin, “Riigivoimu kiisimus”, Postimees, 3. jaanuar 1992, Vello Saatpalu, “Riigipea
valimine”, Rahva Hidl, 29. veebruar 1992.
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Minister Jiiri Raidla.?! On February 14, the Assembly passed its final version of the draft
constitution by a margin of 32 to 3 (with 6 abstentions), and the document was officially
submitted to the Supreme Council (and Congress of Estonia) for consideration.

Meanwhile, also in January another special Assembly committee was formed to
work on an “implementation law” for the counstitution, which would regulate transitional
issues, but which would not thereafter remain permanently a part of the text. For example,
the law stated that the first term of the new parliament would last a maximum of three years
(as opposed to the future term of four years), while the first president would be allowed to
sit only four years (instead of five). Second, for the next three years the law would atlow
changes to be made in the Constitution under relaxed majorities in the Riigikogu or through
popular initiative. (Neither of these, however, was ever used.) Overall, these and other
provisions proved to be a good way for making compromises on some of the more
controversial issues. In particular, this concerned the mode of election for the president.
Succumbing to public pressure, the Assembly agreed in late February to allow a one-time
direct election for president in 1992, but it also stipulated that the winner had garner at least
50% + 1 votes in order to be elected. If no candidate gained such a majority, then the final
choice from among the top two vote-getters would go to the newly-elected Riigikogu.

Finally, Estonia’s constitutional debate could not go by without the issue of post-
communist lustration also coming up. On the one hand, the Assembly had already agreed
to an “oath of conscience” which would be required of all persons seeking elective and
appointed office in Estonia (whether national or local) through December 31, 2000 (Articles
6 and 7 in the implementation law). This oath would specify that the candidate has never
been a member of any foreign security service nor participated in the active persecution of
fellow citizens. Yet in mid-February as the implemen'tation law was being completed, a
group of 7 members of the Assembly submitted an emergency appeal calling for the

inclusion of a more specific lustration clause in the law. The proposed “paragraph 8"

3 10p. cit., Taagepera, pp. 225-226.
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would have explicitly prevented top Communist officials from running for local or national
office as well as from serving in local or national government posts, again until December
31, 2000. The ban would have specifically affected those people who actively served the
Communist Party, i.e. all functionaries of the CPSU, all members of the Estonian
Communist Party’s Bureau, all city and regional secretaries of the Party, and all national,
regional, and city secretaries of the Estoman Komsomol. After heated debate, the
Assembly decided that the issue was too political for it as a constitution-making body to
decide, and instead it recommended to the Supreme Council that the paragraph be included
as a separate question on the final constitutional referendum. The implementation law was
thus passed by the Assembly on February 28 by a margin of 28-3.

When the draft constitution came before the Supreme Council in mid-March,
opponents of the Assembly had another opportunity to challenge its work. Although the
Council decided graciously to treat the draft as an integrated text and to only vote on it up-
or-down, it first took the pleasure of sending the draft back to the Assembly, claiming that
the draft “lacked consensus among the Estonian people™.32 In the month that followed,
many minor changes in wording were made to the Assembly’s draft, but by and large little
was changed. The president was given the right to appeal to the Constitutional Review
Chamber of the National Court if his veto was overridden by parliament, however the
presidential election process was left undisturbed. At the same time, several press articles
appeared again attacking the Assembly’s draft and claiming that the people had been left
powerless and deprived of their right to elect their leaders.?3 Other opponents called for a
new round of “public discussion” over the draft. The Assembly, however, reaffirmed its
support for the document and concluded its final session on April 10 (albeit with only 24

members present).

32Cited in Taagepera, op. cit., p. 226.

33 Andrus Ristkok, “Voimuolijatele voimutiius™, Rafva Hadl, 7. aprill 1992, Also a group of lawyers
allied with Supreme Council chairman Arnold Ritiitel voiced their “expert™ opinion. “Eksperdid pShiseaduse
eelndust”, Rakva Hddl, 22. aprill 1992,
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The Supreme Council thus relented on April 20 and voted to forward the draft
constitution to a referendum. However, the implementation law would be detayed for
another three weeks. During this period, the lustration “Paragraph 8” was conveniently
dropped, although it is not exactly ctear how.3+ Instead, a new (although completely
unrelated) referendum question appeared asking voters if those non-citizens wha had
applied for citizenship by June 5, 1992 could be allowed to vote on an exceptional basis in
the upcoming presidential and parliamentary elections. In the Supreme Council, many
Popular Front deputies had wanted to include this concession to non-citizens directly 1 the
implementation taw. However, nationalist deputies were able to force it onto the
referendum batlot. Meanwhile, the Council also agreed to mandate new Riigikogu
elections by September 27, 1992 at the latest, which eased fears that some in the Council
would seek to prolong their mandate as long as possible. Lastly, the Council set the
referendum to be held on June 28, 1992, while the complete draft of the constitution was
published again in both Estonian- and Russian-language newspapers.

The conclusion of Estonia’s ten-month constitution-making enterprise came as the
draft was approved by an overwhelming 91.2% of the votes cast. Still, in the run-up to the
referendum last-minute opposition was heard from one vociferous group of Estoman
politicians who insisted that only a return to the 1938 Constitution could be considered
legal and just. Calling themselves “Restitution”, the mavericks (including the respected
physicist Endel Lippmaa) attempted a last-ditch campaign for a “no” vote in the referendum;
but as the resuit showed few peapie took them to heart. The outcome of the second
referendum question on special voting rights for citizenship applicants was much closer,
however this initiative failed 53% to 47%. Right-wing parties and member of the Congress
of Estonia campaigned against it, while many moderate Estoman politicians avoided taking

a public stand.

3+4Neither Taagepera nor Vahtre provide any clue. Nor does Jiiri Adams in a lengthy newspaper published in
May. Jitn Adams “Pohiseaduse eetndu saatus Ulemnoukogus”, Postimees, 20, mai 1991
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New Institutions at Work

Fundamental Rights and Dutles

Estonia now had 15 chapters, 168 articles and some 6,669 words of constitution to
live by.33 In its final form, in fact, the structure of the document differed remarkably little
from the original draft proposed by Jiiri Adams: yet its content had been significantly
beefed up along the way. Chapter Two, for example, on Fundamental Rights, Liberties
and Duties was now greatly expanded. [t proclaimed the equality of al! persons before the
taw as well as the right of all persons to protection under the law. Article 14 stated that the
enforcement of all rights and liberties shall be the duty of the legislative, executive and
judicial powers, as well as of local government. Article 15, in turn, guaranteed that “every
one has the right to appeal to a court of law if his or her rights or liberties have been
violated.” The text went on to read:

“Everyone whose case is being tested by a court of law shall be entitled to demand
any pertinent law, other legal act or procedure to be declared unconstitutional.

The courts shalt observe the Constitution and:shall declare as unconstitutional any-

law, other legal act or procedure which violates the rights and liberties laid down

in the Constitution or which is otherwise in conflict with the Constitution.”
Contesting the constitutionality of laws indeed became a proven practice in Estonia soon
after the Constitutional Review Chamber of the National Court was set up in early 1993.36
According to the Constitution, cases may be referred to it on appeal either by the lower
courts, by the President, or by the Legal Chancellor.37 By mid-1994 each of these three
institutions had in fact used this prerogative. The most celebrated case involving rights

occurred in April 1995 when the Court ruled that property nationalized by the Estonian

government in 1993 from certain Soviet-era social and economic organizations had to be

35For an authoritative English-language translation of the 1992 Constitution, see Estonian Legislation in
Translation/Legal Acts of Estonia, no. | (January 1996). A similar translation is available via the Estonian
Foreign Ministry’s World Wide Web page at www.vm.ce

36The Chamber is a 5-member sub-division of the 15-member National Court.

37In the lower courts’ case, any time they {irst declare that a law is unconstitutional, the decision is
automatically appealed to the Constitutional Review Chamber, In the President’s case, he can appeal only
after his veto has been overriden by the Riigikogu. Lastly, the Legal Chancellor can appeal a case only
after he has issued a warning to the executive or legislative body that passed the unconstitutional act, and
that body has refused to comply.
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returned or be compensated in full as a violation of property rights. The case had been
brought by an agricultural cooperative in defense of some apartment buildings taken over
by the government for housing privatization. A Tallinn court found that the law on
renationalization of such property was unconstitutional, and this precipitated the Chamber’s
review. Atthe same time, however, the specific law that was overtumned also affected
organizations such as the Estonian Communist Party. As a result, the Party (now in the
form of its successor, the Estonian Democratic Labor Party) was given back the rights to a
multi-story office building in downtown Tallinn. The Chamber’s decision later prompted
legislators in the Riigikogu to try and re-adopt the housing provisions of the failed law. but

a strong precedent had been set.

Social Welfare Rights

Social welfare rights in the new Constitution were fairly restricted or left vague.
Article 27 (one of only two articles to deal with the issue) declared that, “The:family being
fundamental for the preservation and growth-of the nation, and as-the basis for society,
shall be protected by the state.” However, the only explicit right to welfare benefits was
given to families with many children and the disabled. The elderly, individuals without
providers, those unable to work, and the needy were all listed as entitled to state assistance,
but the extent of that assistance would be “determined by law.” This provision obviously
gave legislators and the government a fair amount of leeway in drawing up the state budget
each year, especially during the two years of economic shock therapy that would
immediately follow adoption of the Constitution. Most Estonians seemed to withstand the
belt-tightening, although it is clear that even those opposed to the hardship could find little

recourse in the Constitution.
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The Presiden:

As tor the main branches of government, the Constitution ended up pitiing the
Riigikogu against a relatively weak, but by no means powerless President. And in Lennart
Meri, the first head-of-state, the Riigikogu got a fairly brazen new office-holder, who was
eager to set precedents and determine the full scope of his powers and prerogatives. On
September 20, 1992 the special one-time popular election for president, which had been
acceded to by the Constitutional Assembty, took place alongside the Riigikogu elections.
The favorite in the race, Supreme Council chairman Armold Riiiitel, was thwarted by three
other candidates from reaching the 50% + 1 majority he was hoping to gain for direct
election. (He garnered only 41.5% of the vote.) When he and the second place finisher,
Lennart Meri, were referred to the Riigikogu, however, the right-of-center majority in the
new parliament opted for Meri, even though Meri had won only 29.5% of the popular vote,
Thus Men was elected President.

During his first term, Meri vetoed over two dozen laws. On six occasions he was
overridden by parliament, and Meri appealed to the Constitutional Review Chamber. The
President won in 5 out of those six cases.3® [n addition, in January 1994 Meri had a brief
standoff with Prime Minister Mart Laar, when he delayed the appointment of several
government ministers nominated by Laar in a cabinet reshuffle. The Constitution (Art. 78,
Para. 10} states that the President shall “appoint and recall members of the Government” as
proposed by the Prime Minister. There is no explanation. however, as to what happens if
the President decides to reject the candidates or slow their appointment. In the event, Mert
merely demurred and finally approved the changes. In intemnational affairs, Meri, having
previously been foreign minister, was also avid in playing out his role as head-of-state.
When meeting with foreign leaders he often conducted what seemed to be his own foreign
policy, leading to frequent confusion with the Ministry of Foreign Affairs. In 1995-96

Meri also haggled with the Ministry over the appointment of several ambassadors.

38Not surprisingly, one of the laws Meri contested was the President of the Republic Act passed by the
Riigikogu in May 1994,
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Thus the pariiament-president axis in the new constitution appeared to be working
out as intended with some occasional, but entirely healthy friction. Observers noted that
during his first term President Meri may well have been caretul not to alienate too much the
Riigikogu. which would eventually decide his re-election in August 1996. Indeed when
the time came, Meri was unable to muster the two-thirds majority he needed in the
parliament for an immediate second term. [t was Men’s rivai from 1992, Arnold Riiiitel,
who this time thwarted Meri by maintaining through three rounds of voting a support group
of some 32 mostly-rural deputies in the Riigikogu. This forced the election into an
expanded electoral college, where in accordance with the Constitution 273 representatives
from all of Estonia’s local governments were added. Two rounds of veting in this body
finally secured re-election for Meri and the start of a full five-year term.3? [ndeed. this was
one of the most interesting questions for the future: to what extent wouid Meri, now in a
terminal second term, seek to push his powers even further to the limit? Meri promised in

his victory speech to cooperate more:with pariiament, but this remained to be seen.

The Parliament

The Riigikogu, meanwhile, underwent changes of its own, as it experienced its first
re-election in March 1995. In contrast to Jiirt Adams’s initial draft of the Constitution,
electoral rules for the parliament were deliberately left out of the final version. Instead, the
Supreme Council adopted a separate Riigikogu Electoral Law in April 1992, which set up a
three-tier electoral system based on proportional representation to fill the parliament’s 101
seats. On the muiti-member district level, candidates would be elected if they surpassed the
necessary vote quota { based on the Hare formula). At the next level, additional mandates
were allocated within the district based the pooling of total party votes. All remaining seats

would be divided based on each party’s national vote total using 2 modified d’"Hondt

39For a complete account of the presidential election, see “Estonia” under the Constitutional Waich section
of the East European Constitutional Review, vol. 5, no. 4 (Fall 1996).
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formula.*Y Although some distortions occurred, the parliament that emerged using this
system was representative, with a total of nine parties or electoral blocs elected.*! The
right-of-center coalition of Prime Minister Mart Laar that took otfice survived for two years
until it was driven out by a vote of no-confidence. A caretaker government was then
installed since scheduled parliamentary elections were just around the corner in March
1995. For these elections. the electoral system was not significantly changed. The results
thus saw the continued presence of some 10 parties and coalitions. A center-left
government took power under the leadership of Tiit Vihi from the Coalition Party. This
government, however, did not last for much more than six months, when Estonia faced
one of its most serious government crises to date. In October, the Interior Minister and
leader of the Center party in the coalition, Edgar Savisaar, was implicated in a taping
scandal, which he however denied and refused to acknowledge. The standoff finally led to
President Meri dismissing Savisaar (at Vihi’s request) based on the President’s
constitutional powers..(Art. 78, Para..10) The move also forced Savisaar’s party out of the
government. Prime Minister Vihi then turned to the liberal Reform Party with whom he
formed a new government in November. Thus in four years the new parliament had

weathered three changes of government and cabinet successfully.

Local Government

ILocal governments also sought to get on their feet during the first four years of the
new Constitution. Local elections were held in October 1993, which empowered new city
and town councils to act. In the very first article of an entire chapter on local authority, the
Constitution designated local governments as the main organizers of local life and services.

{Art. 154) It gave them the explicit right to levy and coliect local taxes, which would help

H0For further specifications, see Christian Lucky, “Table of Twelve Electoral Laws”, East European
Constitutional Review, vol. 3, no. 2 (Spring 1994).

+1in terms of the distortions, for example, one émigré Estonian, Jiii Toomepuu, who polied nearly 17,000
votes ended up bringing into parliament other candidates who won as little as 51 votes. For an account of
the 1992 elections, see Vello Pettal, “Estonia: Old Maps and New Roads”, Journal of Democracy, vol. 4,
no. 1 (January 1993). \



fund independent local budgets. (Art. 157) Property taxes, for instance, became one such
source. [n addition. many of the country’s national tax laws (such as the personal income
tax) were written so as to automatically allocate part of the proceeds to locai governments.
By 1996, most towns seemed to be making do, although many small rural communities
were considering merging in the future to increase therr tax base. In October 1996. Estonia

held its second series of local elections, which this time saw gains by the Reform Party.

Non-citizens and Minorities

As aresult Estonia’s citizenship policy from 1991-2, an extensive ethnic cleavage
was de facto created in the country’s politics. By early 1997 this situation was only slowly
beginning to stabilize through new laws and provisions of the Constitution. As a first step,
in May 1993 the Riigikogu adopted final language critenia for naturalization, through which
the formal process could now begin. The requirements were set at moderate levels,
although even these proved difficult for many Russians who had never learned Estonian or
lived in heavily-Russian areas.#2 In the summer of 1993, Estonia underwent a major crisis
as the parliament attempted to pass an Aliens Act to regulate the legal status of non-citizens.
The Act evoked widespread protest among non-citizens in northeast Estonia, who feared
that under the new rules they would be deprived of their permanent residency status. These
concerns were quelled after the Riigikogu amended the law, however much public trust
among non-citizens was lost. The 1993 local elections helped to recoup some of that
confidence, when non-citizens participated actively in the elections, based on the spectal
provisions included in the Coastitution. In Tallinn, for example. Russian parties won
nearly 40% of the seats on the city council. In the March 1995 Riigikogu elections,
Russian parties made further gains, breaking into the previousty 100% Estonian partiament
with 6 seats. In 1995-1996, the process of issuing new residency permits for non-citizens

was completed, however the naturalization rate was still sluggish. Only some 83.500

+2The language requirement assumed an Estonian vocabulary of around 1500 words. which was tested in
both oral and written form.
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people had been naturalized by October 1996, and of these only about half had actually
taken the full language and culture exam.#3 Moreover. a new citizenship law passed in
January 1995 raised the naturalization requirement to include a ctvics exam in Estonian.
This change appeared to slow down the process somewhat further.

Thus for the foreseeabie future some 340,000 people in Estonia were likely to
remain in the country as permanent residents, with some 120,000 of these peole: registered
as Russian Federation citizens and the rest continuing on as stateless persons.*+ In terms
of constitutional rights, the final version of the Constitution ended up making specific
reference to this citizen/non-citizen split as regards the rights and duties of al! persons.
Article 9, Paragraph | read as follows:

The rights, liberties and duties of everyone and all persons, as listed in the

Constitution, shall be equal for Estonian citizens as weil as for citizens of foreign

states and stateless persons who are present in Estonia.
This article would offer blanket coverage for all non-citizens. However, some rights in the
Constitution were qualified with the phrase “unless otherwise determined by law”. This
stipulation was included on the right to receive state welfare benefits (Art. 28), the right to
pursue a profession or job of one’s choice (Art. 29), the right to engage freely in
entrepreneurship (Art. 31) , the right to own all types of property (Art. 32}, and the night to
recetve government information about oneself (Art. 44). In addition, Article 48 restricted
membership in political parties to citizens only. Article 30, meanwhile, also limited
employment in the civil service to citizens only, aithough it said exceptions by law could be
made in this provision. In January 1995, the Riigikogu passed the Civil Service Act.
which re-iterated the citizenship requirement for national and local government employees.

The Act did ailow some non-citizens, who were employed either in law enforcement, the

+3Many applicants received citizenship under simplified terms if they were ethnic Estontan or had registered
as “citizenship applicants” with the Congress of Estonia back in 1989-1990. The total number of’
naturalized citizens is taken from “Estonia Today, Citizenship Statistics: an update as of 1 Cetober, 1996™,
information sheet released by the Estonrian Ministry of Foreign Affairs, October 20, 1996. The number of
applicants who actually took language exams is based on personal communications with the National
Language Board and the Citizenship and Migration Board.

+n 1996, Estonia began issuing aliens passports to these stateless persons, so that they could freely travel
abroad.
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state revenue service, Or in rescue services, the right to continue working for 3-5 years;
however, other non-citizen employees would be terminated by February 1996. In late
1995. the Riigikogu extended this deadline to February 1997, since as one government
minister noted, the earlier date would have affected at least 2,400 people in northeast
Estonia alone.#3 Still, at some point, the moment was bound to arise when the citizenship
requirement for government jobs would lead to a certain number of dismissals. Finally, the
judicial rights of non-citizens were given a boost in October 1996, when a Tallinn district
court overturned the expulsion of a Russian Federation citizen, Pyotr Rozhok, who had
been accused by the Estonian government of political subversion. Rozhok, a member of
Vladimir Zhirinovsky’s Liberal Democratic Party, was thrown out of Estoma in March
1995 by the Citizenship and Immigration Board. However, following an appeal by
Rozhok, the court ruled that the Board had not followed due procedure and ordered

Rozhok be allowed to return to Estonia.

Conclusion

In a September 1996 report before parliament, Estonia’s L.egal Chancellor, Eerik-
Juhan Truuvili, noted that the initial phase of constitutional consolidation had now more or
less been completed.*® Most of the essential supplementary laws enumerated or alluded to
in the Constitution had been passed. The next phase of fine-tuning would still require
important decisions to be made, but many basic structures were solidly in place. To begin
that fine-tuning process. the Estonian government formed a commission in mid-1996 to
begin reviewing various suggestions for changes in the Constitution. The chairman of the
commission, Justice Minister Paul Varul, stated, however, that no radical alterations were
expected. The commission was scheduled to submit its report to the Riigikogu by the end

of 1997.

45“Riigik0gu muutis avaliku ieenistuse seadust”, Pdevalehz, 21.12.1995.
+5Enno Tammer, “Oiguskantsler pahandas seadusandjaga”, Postimees, 26 September 1996.
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Thus, five years after Estonia’s politicians had scrambled desparately to restere

their unity in the face of a conservative Soviet coup, the resuits of their leap into a
Constitutional Assembly seemed to be fairly gratifying. The architect of that “miracle
compromise”, Marju Lauristin, would later reflect,

[ am convinced, that that support that was expressed during that memorable late-

night vote in favor of the so-called “third way”, which would become the

Constitutional Assembly, was in fact a wholly successful compromise between

two hitherto seemingly irreconcilable trajectories, which in turn guaranteed both

the continuity of legal authority and its legitimacy, while also allowing for the
radical renovation of the [Estonian] state’s constitutional foundation in line with

the democratic principles of the late 20th century.*”?
The full test of that “renovation” would, of course, only be complete sometime in the 21st

century. But for the time being, the new Constitution had performed more or less as

planned and desired.

+70p. cit., 20. august kiubi ja Riigikogu Kantselei, Kaks oisustavat pieva Toompeal | p. 81.

28




. ISTITUTO AFFAXI
181 jurian ZEONAL - ROMA

e ——

e

n° fnv.e. \“H'éal
1S SEL 97
toN) =CA

1
.f

by

gy



RE-BUILDING DEMOCRACY IN LATVIA

By Adolf Sprudzs

Chicago, lllinois -
1966

© Adolf Sprudzs



- . LA R N o A o
LL/A Lus 20 wad e LO Adls UL ZOOWH L AllbH = L Leia A A &S

Adolf SPRUDZS

RE-BUILDING DEMOCRACY IN LATVIA

Latvia proclaimed her independence on November 18, 1918, in the aftermath of
the First World War.! After a war 6f liberation, to free the country from German and
Russtan demination, reconstruction of the war-ravaged land could begin in 1920. A Peace
Treaty between Latvia and Soviet Russia was finally concluded on August 11, 1920, in
which Russia recognized the independence and sovereignty of the Latvian State and
“forever” renounced all her sovereign rights over the Latvian people and territory.

Recognized de jure by the Allies and other members of the family of nations and
admittgd to the League of Nations in 1921, Latvia could now begin building her
democratic state institutions. General, secret and preportional elections were held in

Apnil, 1920, to elect the Satversmes Sapulce (Constituent Assembly). 24 participating

political parties and groups presented 37 lists of candidates,’ representing citizens of
Latvia as defined by the earlier Law on Citizenship of August 23, 1919, * from which 150

members of the Satversmes Sapulcs were chosen. The Social Democrats and the

Farmers’ Union became the major forces in the newly elected assembly, along with a good

! For a concise, modern, and well-written history of Latvia and the Latvians, ses Andrejs Plakans, The
Latvians; A Short History. Stanford; Hoover Institution Press, 1995, xx, 237 p. (Studies of Nationaiities});
for quarterly updates on constitutional politics in Eastern Europe, including Latvia, see the section
“Constitution Watch” in the East European Constitutional Review, published by the University of Chicago
Law School and the Central Eurapean University since 1992,

* League of Nations Treaty Series (LNTS), vol. 2 (1920-1921):212-231

* Latvju Enciklopédija (LE), red. A. Svibe. Stokholma: Tris Zvaigznes, 1953-1955, 3 vols., at
Satversimes sapulce [Constituent Assembly], 3:2232

" Ibid. at Pavalstnieciba [citizenship], 2:1883-1884
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representation from the eastern province of Latvia - Latgale, as well as representatives of

. . . g - . .
all the major minority groups.” The Satversmes Sapuice convenad for its first session on

May 1, 1920, performed the duties of the highest state organ (parliament) for more than
two years and drafted the final text of Satversme, the Constitution of Latvia, which was
passed on February 15, 1922, and became the Basic Law of the democratic Republic of
Latvia on November 7, 1922 ° The Latvian Constitution of 1922 proclaimed that “Latvia
shall be an independent democratic Republic” and declared that “The sovereign power of
the Latvian State shall belong to the People of Latvia”.” The Constitution dealt mainly
with the organization of the Siate and the formation, rights and duties of its constitutional

organs - the unicameral Sagima (parliament), the President of the State, the Cabinet of

Minsters, Courts of Justice and State Control. A second proposed part of the
constitution dealing with the rights and duties of citizens was discussed and debated by the

various political factions in the Satversmes Sapulee but no agreement was achieved and

these matters were not included in the final text.* They were addressed later by general

legislation.

? Ioid. 3:2252

® The full text of the 1922 Satversme [Constitution of Latvia] in English is available in 44 Jahrbuch des
oeffentlichen Rechts der Gegenwait 417-423 (1966), and other sources, e.g,, International Human Rights
Norms in the Nordic and Baltic Countries, ed. by Martin Scheinin. The Hague: Martinus Nijhoff, 1966:
97-104; The Rebirth of Demogcracv. 12 constitutions of central and eastern Europe, edited by The
International Institute for Democracy [Strasbourg] Council of Europe Press, 1995, 625 p. Latvia at 259-
274,

7 Constitution of the Republic of Latvia, 1922, Art. 1 & 2

¥ L.E. at Valsts ickarta [state organization], 3:2583
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A very liberal Latvian election law, permitting small groups of citizens to form
political parties and present candidates for elections, as well as the system of proportional
representation resulted in a multiplicity of political players in the new Republic of Latwia.
Intense bargaining and haggling beWeen the potential government coalition builders was a
regular feature of the process of forming governments, as the few major parties never had
a clear majoritv. Governments which were formed did not last verv long. During the
period from 1922 to 1934 four Saeimas were elected, with a total number of 40 political
parties and groups represented in them, while thirteen different cabinets of mnisters were
formed and dissolved during the same period.” There was some growing discontent with
the lack of efficient political processes, aggravated by the difficuities of the world-wide
economic crisis, An authoritarian regime was established on May 15, 1934 by Prime

Minister Karlis Ulmanis, leader of the Farmers’ Union, who dismissed the Saeima,

suspended parts of the Constitution, established a “Government of National Unity”, and
promised constitutional reform. World events, however, moved faster than Ulmanis® plans
for a constitutionally better organized Republic of Latvia.

The two giants, whose coilapse in 1918 had provided the opportunity for Latvia
and other nations in Europe to establish their independence and sovereignty, had
recovered and were again making their plans for world domunation. The Nazi-Soviet Pact
on Non-Aggression of August 23, 1939, with its secret protocols sealed the fate of Poland

and the Baltic States and unleashed the Second World War.

? Plakans, op. cit., 127
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Estonia, Latvia, and Lithuania were coerced to sign Pacts of Mutual Assistance
with the USSR in early October 1939, permitting the establishment of Soviet military
bases on their territories, being assured in Art. V of the Pact (for Latvia) that “The
carrying into effect of the present pact must in no way affect the sovereign rights of the
contracting parties, in particular their political structure, their economic and social system,
and their military measures”.'® Eight months later, in June 1940, the Baltic States were
occupied by the Red Army, and in early August, 1940 forcibly incorporated into the
USSR."

Fifty vears later when the Baltic “singing revolutions” helped bring about the

collapse of the Soviet empire, ' Latvia still did have the necessary elements for becoming

*9 Latvign-Russian Relations: Documents. Compiled by Dr. Alfred Bilmanis. Washington, D.C.: The
Latvian Legation, 1944; 198-159 at 199

' See William J. K. Hough, 111, “The Annexation of the Baltic States and Its Effects of the Development
of Law Prohibiting Forcible Seizure of Territory”, in 6 New York Law School Journal of International gand
Comparative Law 301-333 (1985); for relevant documents se¢ “Forcible Occupation of the Baltic States
and Their Incorporation Into the Sovier Union” in Foreign Relations of the United States. Diplomatic
Papers. 1940, Washington: GPQO, 1959, pp. 357-444; important investigation and collection of documents
and testimony on the Baltic case was performed in 1953 and 1954 by a 1.5, House Select Committes to
Investipate Comununist Aggression and the Forced Incorporation of the Baltic States Into the U.5.8.K,,
under the chairmanship of Charles J. Kersten, which also published a very thorough and comprehensive
report, including a following conclusion: “The evidence is overwhelming and conclusive that Estonia,
Latvia, and Lithuania were forcibly occupied and illegally annexed by the U.S.SR. Any claims by the
U.S8.5.R. that the elections conducted by them in July 1940 were free and voluntary or that the resolutions
adopted by the resulting parliaments petitioning for recognition as a Soviet Republic were legal arc false
and without foundation in fact” - see Third Interim Report of the Select Committee on Communist
Agpression. 83rd Congress, 2d Session. Washington: GPO, 1954, 337 p.at p.8; reprinted as Baltic
States: a Study of Their Origin and National Development, Their Seizure and Incorporation Inio the
USSR, Buffalo: William S, Hein & Ca., 1972.

'? See Nils R. Muiznieks, “The Influence of the Baltic Popular Movements on the Process of Soviet
Disintegration”, 47 Europe-Asia Studies 3-23 (1995)




an independent state again - territory, population and state power - but the situation,
however, was quite different from that of 1940.7

While the territory of Latvia, as based on the Peace Treaty of 1920 with Russia
and on post-Weorld War I border setf.lements with Latvia’s other neighbors, wa;s intact,
one district was missing. The district of Abrene in the province of Latgale, comprising
about 3 per cent of the pre-1940 Latvia, had been annexed in 1944 to the territory of the
Russian Soviet Federative Socialist Republic (RSFSR)". Apart from this still unresolved
dispute, in which Russia strangely claims that the IQiG Peace Treaty “lost its force in 1940
when Latvia became part of the US SR”. ™ and some border control problems, Latvia has
resumed exercising sovereignty powers over her territory. Russian troups which had
throughout Latvia”,*® were pulled out of Latvia before August 31, 1994, in accordance
with the Treaty on Russtan Troop Withdrawal signed in Moscow on April 30, 1594, v
The remaining active Russian military presence at the Skrunda early-warning radar station
will continue untit September 1, 1998, with the agreed dismantling of this station

scheduled before February 29, 2000."

'3 See Juris Dreifelds, Latvia in Transition. New York: Cambridge University Press, 1996, ix. 214 p.
and Rasma Karklins, Ethnopolitics and Transition to Demecracy: The Collapse of the USSR and Latvia.
Baltimore: Johns Hopkins University Press, 1994, xxiii, 206 p.

14 See Dietrich A. Loeber, “The Russian-Latvian Territorial Dispute Over Abrene: A Legacy from the
Times of Soviet Rule”, 2 The Parker School Journal of East European Law 337-359 (1995)

15 Loeber, op.cit, p. 337, 549-533
'$ Dreifelds, op.cit. p. 172

'7 See the Latvian text of this treaty and related agreements in 1995 Latvijas Republikas Saeimas un
Ministru Kabineta Zinotais issue 2 mo. 25, pp. 166-197

'® LRSMK Zinotsis, 1995/2 p. 187
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Populanion losses in Latvia from 1940 to mid-1943 were tremendous. From an
estimated total population of 2 million in 1939, war casualties, executions, depertations,
and emigration had reduced the population to about 1.4 million in 1945."> While the
Latvians had lost about 300,000 of -their own total number by mid-1945, percentage-wise
they still constituted around 80 per cent of the country’s total population.” Post-World
War II Soviet reprisals, guerrilla warfare, forced collectivization of agriculture with mass
deportations of Latvian farmers in 1949, and the influx of Russian administrators and
workers changed the situation dramatically. In 1959, the percentage of Latvians had
dropped to 62%, by 1979 to 53.7%, and by 1989 had reached its all-time low of 52%.%!
The Russian share of the population in 1989 was 34%, Belorussian - 4.5%, Ukrainians -
3.5%, Poles - 2.3%, and Lithuanians - 1.3%.% During the decades of Soviet rule; large
scale immugration into Latvia of Russians, Belorussians, Ukrainians and others was
promoted by Moscow to build and operate new Soviet industrial plants whose location in
Latvia did not make any economic sense, Latvia not having any appropriate raw materials,
nor the required energy resources. This large scale migration was systematically
implemented, however, as part of the general Russification policy which not only
enccuraged these Soviet “internationalists” by preferential treatment for housing and

social services in Latvia and Estonia but also “discriminated against local cultures and

' Plakans, op.cit., p. 152
* Ibid. p.153

' The Baltic States: A Reference Bock. Tallin/Riga/Vilnius: Estoman Encyclopedia Publishers/Latvian
Encyclopedia Pubiishers/Lithuanian Encyclopedia Publishers, 1991, at p.92
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languages and favored the Russian language and the Russian-speaking popuiation” ™
Denationalization of the Latvian nation was clearty the aim of these Soviet colonizing
policies. Many of the hundreds of thousands of these Russian-speaking immigrants who
soon formed majorities in seven 1aréest Latvian cities, including the capital, Riga,
considered themselves important elements in this process. They also were considered to
be much more loyal to the regime than the Latvians and were expected to watch out for
instances of Latvian “deviations” from prescribed politically correct behavior. It was,
therefore, no wonder that “Those Latvians harboring any ambitions to advance in their
jobs were cansciously and subconsciously “leaning backwards” to prove that they were
enthusiastic “internationalists”, that is individuais devoted to the welfare and dominance of
everything Russian and Soviet”.** Qver the decades of Soviet rule, fear had become a
daily fact of life and the necessity to lead a “double life” had now become unavoidable. In
the mid-1980’s, the Latvian nation had reached a point of danger and “was moving
inexorably toward that point where national dissolution and extinction could become
irreversible”.?* An opportunity to reverse this course of doom and dispair came with
Gorbachev’s Glasnost and Perestroika. While nobody knew the limits of newly-found

freedom of expression, nor the tolerated boundaries of political activity, after the first

daringly courageous “calendar demonstrations” in 1987, the population of Latvia lost its

2 See Steven Woehrel, “Russians in the Baltic States”, 4 Current Politics and Economics of Russia 127-
141 at 128 (1996)

* Dreifelds, op.cit. p.48

¥ Ibid,, p. 50
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long-standing fear of the repressive system and joined forces with its Baltic neighbors to
begin the struggle for independence and sovereignty lost fifty vears ago. “

National awakening in Latvia began with dissidents, folklore ensemble; and the
activities of the small but courageoﬁs Helsinka ‘86 group, supported by the rapidly
growing Latvian Environmental Protection Club and the newly formed Latvian National
Independence Movement. An umbrella organization, uniting these early activists and
others with influential Latvian writers, artists and intellectuals as well as progressive Party
reformists was formally estgblished in June 1988 as the People’s Front and very quickly
became the massive national leading force in the struggle for Latvian freedom. In the
elections for the Latvian Supreme Soviet in March/April 1990, the People’s Front
supported candidates gained a comfortable two-thirds majority. On May 4, 1990, at its
first session, the new Latvian Supreme Council adopted the declaration “On the Renewal
of the Independence of the Republic of Latvia™.?’ The relatively freely elected
representatives of the population of Latvia, elected under the Soviet system, had spoken
and the final act in the Latvian independence drama had begun. The validity of the Latvian
Constitution of 1922 was restored but suspended with the exception of Art. 1, 2, 3 and 6,

“until the adoption of new wording of the Constitution” ®* The arduous and complicated

%6 For a collection of expert discussions in English, French and German of political and legal
developments in the Baltic States, see The Baitic Path to Independence. An International Reader of
Selected Articles. Ed. by Adolf Sprudzs, Buffale: William S, Hein & Co., 1994, xvi, 392 p. Fora
participant’s story on the events in Latvia, see Olgernts Eglitis, Nonviglent Action in the Liberation of
Latvia. [Cambridge, MA] The Albert Einstein Institution [1993] vii, 72 p. (Monograph Series, No. 5)

*? For the text of this declaration as read by Deputy Apsitis of the Editorial Commission on BBC May 7
broadcast, see Adolf Sprudzs, “The Rule of Law and the Baltic States” in Bibliothek und Recht -
international. Libraries and Law-International. Festschrift Ralph Lansky. Hamburg/Augsburg, 1991.
vii, 326 p., at 231-241
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pracess of forming the new State organs started in a situation which was in one respect,
not substantially different from that in 1918 - the actual power in Latvia did not yet belong
to the Latvians themseives but was in the hands of the USSR representatives. ‘More thana
year of dangerous tensions, confrontations, and coilisions with some loss of life followed
until the fateful coup d’état in Moscow, during which the Latvian Supreme Council
resoived on August 21, 1991, “To declare Latvia as an independent, democratic republic,
in which the sovereign power of the Latvian State belcngs to the people of Latvia and its
sovereign state status is determined by the Republic of Latvia’s Constitution of February
15, 1922”7 At the same time, the Supreme Council also declared that “Until the time
when the occupation and annexation of Latvia is.liquidated and the Saeima of the Republic
of Latvia is convened, supreme power is to be executed exclusively by the Supreme-
Council of the Republic of Latvia. Only the laws and institutions of the supreme power are
legally in effect in the territory of the Republic of Latvia”.* During the following week
the independence of Latvia (and Estonia and Lithuania)was recognized by the Russian
Federation, Ukraine, Belarus, Georgia and the European Community nations, followed by
the United States on September 2, and the USSR on September 4. On September 17,

1991, Latvia took her seat at the United Nations.*®

% Thid. p. 237-241 at 239 : Article | Latvia is an independent democratic republic. Article 2. The
sovereign power of (he State of Latvia belongs to the people of Latvia. Article 3. The territory of the
State of Latvia, within the boundaries determined by international treaties, consists of Vidzeme, Latgale,
Kurzeme and Zemgale. Article 6, The Saeima is elected by universat, equal, direct, secret and
proportional ballot.

¥ 44 Jahrbuch des ocffentlichen Rechrs der Gegenwart 395 (1996)

% Plakans, op.cit, p. 183
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Latvia now was an independent state de facto and de jure, fully recognized as such

by the international community of nations. The Latvian Supreme Council, while being the
hghest political authouty of the land was, however, an institution of the Soviet period,

elected under Soviet rules. The}*efore its declaration of August 21, 1991, clearly indicated
that the Supreme Council and its appointed Council of Ministers consider themselves to be

transitory caretakers until the time when the new parliament, Saeima is elected and

convened. This election, however, required the identification of those “people of Latvia”

who would have the right to choose this new Saeima under the rules of the 1922

Constitution. After much debate the Supreme Council on Qctober 15, 1991 adopted its
“Resolution on the Renewal of the Repubiic of Latvia’s Citizens’ Rights and Fundamental
Principles of Naturalization” which restored Latvian citizenship to those persons who
were citizens of Latvia on June 17, 1940 (the day of Soviet occupation), and their
descendants, and established fundamental principles for granting Latvian citizenship
through naturalization.®! In dealing with one of these principles, i.e. - “whether politicai
integration into Latvia had to be a precondition for Latvian citizenship” the Supreme
Council “decided that political integration was a necessary precondition, that only people
who identified with the independent state of Latvia and its democratic form of government
could be offered citizenship. Thus the requirements for naturalized citizenship reflected
this logic by encouraging potential citizens to become integrated into Latvia through

residence, acquiring basic Latvian language proficiency, acquiring basic knowledge of

*! See Inese Birzniece, “Latvia's Citizenship Law: The Politics of Choosing an Identity”, American
Foreign Policy Interests, December 1995, 10-20 at 11-2
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Latvia’s constitution, renouncing competing citizenship, and taking a loyalty oath” * The
Supreme Council did not, however, enact any measures for citizenship through
naturahzation because of the prevailing opinion that as a transitional body, elected by an
electorate which inciuded non-citizens of Latvia, it did not have the required legal
authority under the 1922 Constitution.” A Law on Residents’ Registry was enacted by
the Supreme Council on December 17, 1991, requiring all residents of the Republic of
Latvia to register and receive a personal identification number, also enabling those who
could prove their Latvian citizenship by appropriate documentation to restore their status
as such. The combined results of this Residents’ Registry showed that on October 6,
1994, 38% of ethnic Russians residing in Latvia (285,314) registered as Latvian citizens;
the total number of Latvian citizens (1.75 million of 2.48 million residents) constituting
71%, with 724,000-0r 20% of Latwvia’s residents being noncitizens. The three largest
ethnic groups of noncitizens, according to these 1994 data were 466,000 or 64%
Russians, 86,000 or 11% Beiorussians, and 63,000 or 8 7% Ukrainians. Almost half of

the noneitizens (356,000) of Latvia lived in Riga, the capital of Latvia. >

On December 10, 1991, the Supreme Council enacted the Constitutional Law on

“The Rights and Responsibilities of Citizens and People”, thus supplementing the 1922

2 Birzniece, op.cit. p. 13
3 1dem.

*¥ Birzniece, op. ¢it, p. 16
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Constitution, in which these matters were not covered.”> This Constitutional Law is an
elaborate formulation and listing of rights and duties of citizens, as well as noncitizens and,
while not having the same status as the Constitution, is regarded as an essential part of
basic law of Latvia. As for the c__luestion of whether and how these rights and duties can be
enforced in court, the law does not prescribe a specific judicial avenue for such
enforcement.”® If, however, “review of normative enactments in administrative cases
becomes an established competence of the Constitutional Court, it will mark a step
forward in setting up a local procedure enabling individuals to base compilaints on the
Constitutional Act on the Rights and Obligations of Citizens and Persons or a prospective
second part of the Constitution. At the present stage, it is worthwhile to point out that the
Constitutional Act is a rather precise copy of the European Convention on Human
Rights”>” No actual court cases dealing with these matters are known to this writer to
have been adjudicated, and while the Law on the Constitutional Court has recently been

passed, the Court itself, at the time of writing has not yet been constituted.

The question of Latvian citizenship was a subject of heated debate in the Supreme
Council and in the press in view of the critical demographic pesition the Latvian nation
found itseif in 1991, as a victim of Soviet aggression and decades of severe Russification

policies. Proposals ranged from granting automatic citizenship to all current permanent

* LRAPYV Zinotajs 1991/Nr.415, p. 26 {F; English text in 44 Jahrubuch des oeffenttichen Rechts der

Gegenwart 395-398 (1996), and in International Human Rights Norms in the Nordic and Baltic
Countries, ed. by Martin Scheinin, p. 105-110

3 See Inta Ziemele, “ Incorporation and Implementation of Human Rights in Latvia” in [nternational
Human Rights Norms in the Nordic and Baltic Countrigs, ed. by Martin Scheinin, pp.73-110 at 78

*T Inta Ziemele, gp.cit,, p.39
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residents of Latvia, the so-called “zero-option”, to much more restrictive policies of
limiting Latvian citizenship only to those persons who had it before the Soviet occupation
on June 17, 1940, and their descendents, and extending naturalization to selected others
who could be politically integratéd over a period of time, so that the majority status of the
Latvian nation would not be endangered by massive absorption of non-Latvians. The
“zero-option” was supported by political activists in the Russian-speaking immigrant
groups and by those who feared an ethnic polarization, while it was opposed by those who
thought the independent Republic of Latvia was the only instrument that could save and
preserve the Latvian nation, its language, and ancient culture now and in the future. The
Supreme Council majority was not in favor of the “zero-option”, but considering
themselves not legally authorized under the 1922 Constitation to decide on this very

crucial problem, remained indecisive, finally leaving 1t for the next Saeima, to be elected in

1993 as the legitimate highest State power of the independent and sovereign Republic of
Latvia, to assume responsibility for this decision. The debate, however, continued with
great intensity and involved not only national but also international participants and critics.
Russian Federation repeatedly charged Latvia with violations of human rights and
discrimination against Russian-speaking inhabitants of Latvia, Visiting groups of human
rights experts from the United Nations, Council of Europe, U.S. Department of State, and
others repeatedly reported their findings that no such violations or discrimination had been
practiced.”® In the meantime, registration of residents of Latvia continued, establishing at

the same time the community of the “people of Latvia”, who, as the authentic citizens of

% Plakans, op.cit. 190-191; see also sections on Latvia in U.S. Dept. of State’s Countrv Reports on Human
Rights Practices for 1992 et seq.
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Latvia at the time of the election, would have the right to elect the 5th Saeima, thus being

connected legally and symbolically to the pre-war democratic Republic of Latvia. The
Supreme Council amended the Latvian Electoral Law of June 9, 1922, by extending the
voting rights to persons of 18 years and older, the rights to be elected to Saeima to 21
year olds and set a 4 per cent minimum of votes for parties to reach in order to gain seats
in Parliament ** 874 candidates representing 23 political parties, groups, and

organizations competed for the 100 seats in the Saeima on June 5-6, 1993.*° The largest

‘number of seats - 36 was won by a group called Latvia’s Way, which was a coalition of

major popular leaders in Latvian politics with prominent representatives from Latvian exile
organizations and communities; followed by seven other parties. The transition period had
now ended. A coalition minority government was formed by Valdis Birkavs (Latvia’s
Way; formeriy deputy Chairman of the Supreme. Council) with the help of Farmers’ Union
(12 deputies), and the President of Latvia - Guntis Ulmanis (Farmers’ Union; an
economist and a grand nephew of Karlis Ulmanis, the last President of pre-war Latvia)

was elected by the Saeima, with the generally popular former Communist leader, Anatolijs

Gorbunovs (Chairman of the Supreme Council and now one of the prominent leaders of

Latvia’s Way), elected the President of Sacima.*' At its first session the Sth Saeima

dectared that the amended 1922 Convention of Latvia was now fully in force and

1'42

operational ™ Among the many pressing tasks the new Saeima and Birkavs’ Cabinet of

¥ LRAPV Zinotajs 1992/Nr 46-49 pos. 590, pp.2389-2397 at 2389

“° Plakans, op.cit., p. 194 and Dzintra Bungs, “Latvia’s Transition to Independence Completed”, 3
RFE/RL Research Report 96-98 at 96 (Jan.-1994)

4} Plakans, op.cit. 196
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Ministers had to deal with, two were most urgent and critical: negotiations with the
Russian Federation as the successor of the USSR for the withdrawal of Soviet/Russian
troaps from the territory of Latvia, and the enactment of a citizenship law. Negotiations
with Russia had been going on for some time, with the Russian side trying to link the
withdrawal of troops to the status question in Latvia of retired Soviet forces personnel,
raising charges of mistreatment of Russian-speaking residents of Latvia, and insisting on a
continued Russian military presence at the Skrunda early wamning radar station. With
some considerable pressure from the United States, CSCE, and other interested states and
international organizations, both parties were induced to agree on some compromises and
the treaty, as reported earlier, was concluded on Apnl 30, 1994, Except for Skrunda,

Russian troops left the territory of Latvia before August 31, 1994,

Five different drafis of a citizenship bill (summanzed by Birzniece, op.cit.) were

considered by the Saeima. Three of them were referred to Saeima committees for analysis
and recommendations on September 23, 1993. On November 23, 1993, a plenary debate

took place, and in a secret ballot the Saeima voted to adopt (with 53 votes in favor, 28

votes against, and 6 abstentions) the Legal Committee’s recommended draft taw which
had been proposed by the government coalition of Latvia’s Way and Farmers’ Union,*

After the first reading, the draft law on citizenship was sent by the Saeima to the Council

of Europe and the CSCE for review and comments by their legal experts. As a result of

subsequent comuments from these and other sources some changes were made, and the

42

LRSMK Zinotais 1993/Nr.30 p. 1993

 Birzniece, op.cit. 16-18
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revised text was adopted after the third reading by the Saeima on June 21, 1994, and sent

to the President for his enactment signature. President Guntis Ulmanis returned on June

28, 1994, the Law on Citizenship to the Saeima for reconsideration of several points,

including proposed percentage quotas {opposed by international experts) which were
reviewed and eliminated by the Saeima on July 22, 1994, and the President then finally
signed the Law on Citizenship on August 11, 1994 % Some amendments were made on
March 16, 1995, exempting certain categories of people from the naturalization process,

thus significantly reducing the number of naturalization applications received.*

After settling the citizenship dilemma, which, of course, did not satisfy ail parties
but provided a modus vivendi in the present situation, the Saeima could finally turn to the
problem of'the status-of aliens in Latvia. The long-awaited law on the Status of Former
USSR Citizens Who Do Not Have Citizenship of Latvia or Any Other State was enacted
on April 12, 1995, giving “legal status {equivalent to permanent resident status) to most
noncitizens (former Soviet citizens) residing in Latvia (as of July 1, 1992) but who were
born in or entered Latvia after June 17, 1940, if they do not have Russian citizenship or
that on any other State. Such persons will be entitled to receive a Republic of Latvia
passport, which will be a valid travel document giving the holder the right to reenter
Latvia without a visa. The law afso includes demobilized Soviet/Russian armed forces
personnel and their family members if they were demobilized before Jamuary 28, 1992 (the

same date as that cited in the Latvia-Russia troop withdrawal agreements signed on April

' 1bid. p. [8-19; Latvian text in LRSMK Zinotijs 1994/Nr.17 pp.1499-1309

** Birznicce, op.cit 18-19
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30, 1994)”.*° With this determination of the status of noncitizens and of retired Soviet
army personnel, one of the last major contentious and unreguiated population problem did
receive a legal solution. The citizens and noncitizens of Latvia could now focus their
attention not so much on their past and still existing ethnic differences and potential
conflicts, as on the necessity to work together for their common interests as a territorial
community, honestly striving to become a united potitical community as well in a

sovereign and democratic Repubiic of Latvia.

There are some tentative indications that the situation is siowly but steadily
changing from an obvious confrontation of the two groups in late 1980°s and early 1990’
to that of a tolerant coexistence. While the reality of no drastic political changes in the
near future is gradually sinking in for activists of all- shapes and.convictions, cooler heads
are beginning to present arguments emphasizing the necessity and benefits of cooperation
for the common good. Academic research projects have shown that in the last 4-5 years
the views of Latvians and Russians have become more identical on a number of issues.
Thus, for example, in a substantial report on large in-depth surveys conducted during the
period 1988-1994, some dealing with “Civic Consciousness in Post-Communist Latvia”
[and related issues), Brigita Zepa, a leading Latvian socioclogist, has found that
“Considerable changes have occurred in four years time in the citizenship orientation of
the non-Latvians. Ifin 1990 only 40 per cent of non-Latvians wished to obtain the
Latvian citizenship, then in 1994 approximately three fourths of Russians and two-thirds

of the other non-Latvians have obtained or are planning to obtain Latvian citizenship, but

6 [dem.
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only some 10 per cent do not want to obtain citizenship or are vet undecided. The results
of the survey show that, in many cases, the sense of citizenship of the non-Latvians has
approached that of the Latvians. This process is enhanced by the opinlon of non-Latvians
that Latvia will develop both economically and politically more successfully than Russia.
Also, the number of non-Latvians (now there are more than half of them) who strictly
support Latvia’s independence (both currently and in the future) has increased
considerably. The idea of motherland has also developed: more than half of the non-
Latvians consider Latvia to be their motherland” ¥’ Academic discussions have been held
in late 1995 and early 1996 on the subject of developing a political nation in Latvia, the
national processes in Latvia, and the political nation and ethnological strategy in Latvia,
involving prominent scholars from the‘Latvian Academy of Sciences, the University of
Latvia, as well as political figures and journalists.*® Comparisons-were drawn with the
experience of developing a political nation in the USA, the need for the psychological
readiness to integrate within such community on the basis of tolerance and respect of
democratic principles and practice, as well as direct references to the situation in Latvia
between 1918 and 1940.% One of the concluding thoughts was that “The issue of the

emergence of a political nation is linked to the consolidation of a new national identity and

*" Brigita Zepa, “Valsts stalusa maina un pilsoniskd apzina” [translated by the author as “Civic
Consciousness in Post-Communist Latvia After Regained Independent Statehood, 1991-19947], in
Latvijas Zindtnu Akadémijas Véstis - A, {Humanities/Sociclogy] 1995, Nr. 7/8:31-44 at 44

8 See “Politiskas ndcijas veidosands Latvija” in Latvijas Zindtnu Akadémijas Véstis {Texts of seven

lectures] 1995, Nr. 11/12: : 38-48; and The Newsletter of the Latvian Center for Human Rights and
Ethnic Studies, Nr. 7 (March 1996):10-12

* Discussed by historian Dr. Leo Dribins in the 19935 seminar, see reference in footnote 48, pp. 42-22
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Latvia's progress towards a modern European society”.” It was also agreed that a
political nation could be multicuitural and muitiethnic (as in Latvia) but needed consensus
on independence of the state and basic democratic values. Latvian and non-Latvian views
have grown closer during the last few years in these matters. The existing Qiﬁ‘erences of
views and convictions will continue for a long time but mutual tolerance seems to be
improving, dictated by the realization that no dramatic changes or miracles (such as the
willingness of the more developed nations in the West to help Latvia by accepting as
irmmigrants a portion of those Soviet-era settlers who would like to leave Latvia) are not
going to happen. Many of those Russians and their descendants who are Latvian citizens
have ties to Latvia which in some cases go back several centuries. Many others are
related to Latvians through mixed marriages’’ and long-standing friendships. Others have
been born in Latvia and consider Latvia their motherland. These and similar-factors.
explain the fact that despite the recognized cultural and other differences , Latvians and
the Russian-speaking non-Latvians {majority of whom are Russians) have managed to
ignore various attempted provocations by extremists on both sides and are gradually
moving towards a democratic and civil territorial community in which the rule of law and

mutual respect is not the exception but the accepted norm.

**Tbid. p. 48

31 See Iveta Pavlina, “Ethniski jaulktas laulibas Latvija”, in Latvijas Zindtny Akadémijas Véstis - A
[Humanities/Letonica:Ethnography] 1995, Nr.11/12:55-60. The aunthor establishes, among other things,
that in the former USSR Latvia was in the first place with her number of mixed marriages; that every
fourth marriage in Latvia is a mixed marriage, that every third Russian and every fifth Latvian is
marrying a partner of a different ethmc group - see pp. 55 & 56, etc.
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Latvia has been striving to become an integral part of Europe and a member of its
intergovernmental organizations. These efforts have been largely successful and in many
ways have directly influenced legislation and decisions made by the Cabinet of Ministers.
Developments in Latvia since the early “90’s have been carefuily watched and monitored
by a number of intergovernmental, international and non-governmental organizations,
which have also offered their financial support, expert advice, as well as criticism. In late
1992, the United Nations Development Programme established a country office for Latvia
in Riga, whose mission “is to help Latvia develop its capacity to achieve sustainable
human development, giving top priority to supporting Latvia’s transition to a democratic
civil society based on the rule of law. It has also emphasized the need to address the
human and social aspects of transition, as well as public administration reform”.*> The
TUNDP Latvia has also “assisted in developing the National Programme-for the Protection
and Promotion of Human Rights, the National Programme for Latvian Language
Teaching, and a carefully designed strategy for implementing what is perhaps the most
comprehensive social welfare reform programme in Central and Eastern Europe”.” In
addition, the UNDP Latvia is involved in some thirty other projects, among them the
preparation and publication of the substantial and very informative annual Latvia. Human

Development Report in English and Latvian.* As a result of an intermational mission to

72 See UNDP Riga office one-page information flyer [1996)

“* Idem

** The 1995 (first) and 1996 reports, prepared by a large team of Latvian experts, specialists in different
fields, with Dr. Nils Muiznieks as the Editor-in-Chief, deal with the major problems Latvia is facing in
the transition from a traumatized former Soviet colony to an emerging civil seciety, trying to build an




address the human rights situation in Latvia in mud-1994, which was led by the UNDP and
included representatives of the Conference on Security and Cooperation in Europe -
CSCE (now the Qrganization for Security and Cooperation in Europe - OSCE) and the
Council of Eurcpe, a proposal was made for the establishment of an indepgndent body to
facilitate and promote knowledgzc of human rights in Latvia, to provide advice and support
for vuinerable groups and to investigate compiaints, In consultations with the
Govermnment of Latvia the National Programme for the Protection and Promotion of
Human Rights in Latvia was initiated in early 1995% and later followed by the
establishment of the Latvian Human Rights Office by the Cabinet of Ministers “through a
special procedure under Ast. 81 of the Constitution” *® The Latvian Human Rights Office
has been operating since late 1995 under the special regulations of the Cabinet of
Ministers, is financially supported jointly by the Government of Latvia, the UNDP and the .
governments of Finland, the Netherlands and Sweden’” and is gradually and noticeably

increasing its scope of activities and impact.”®

The Organization for Security and Cooperation in Europe, as a regional

arrangement under Chapter VII of the Charter of the United Nations (apart from its other

independent, democratic state. These UNDP reports are available from the UNDP Latvia office - Skolas
ield 24, Riga LV-1167, Latvia, as well as from the Internet.

** See UNDP Project Brief “Capacity Development of the Latvian Human Rights Office”, LAT/94/010,
p.1; the Latvian text of the program * “Latvijas Valsts ctlvéktiesibu aizstdvibas un veicindsanas
programma” was ¢onceptionally confirmed by the Cabinet of Ministers on January 24, 1994

% See UNDP Project Brief, p.1

” Tbid., p. 3

%3 See the Latvian Human Rights Office reports for the first and second quarters of 1996 (available in
Latvian and English), as well as its various opinions rendered on specific subjects and cases. The Latvian
Human Rights Office can be contacted by ¢c-mail: veba cam.latnet.lv or fax: 371-7244074,




functions) “has been established as a primary instrument in the OSCE region for early
warning, conflict prevention and crisis management in Europe” and does have an OSCE
Mission in Latvia*’ performing vital and delicate tasks. It works closely with the

Government of Latvia but only general information on OSCE activities is made public.

Apart from the UNDP and the QSCE, other intergovernmental organizations also
are active in Latvia, there are the international and national non-governmentatl
organizations, the NGO’s. According to the UNDP 1996 report on Latvia, the growth of
NGO’s has intensified in recent years but exact information of their number, size and
structure is not available. Estimates range from 1200 to 1500 NGO’s, with a total
membership that can only be guessed. A survey being conducted by the Latvian Ministry
of Welfare and the UNDP suggests that “most NGO’s focus on issues related to children,
poor families, pensioners and the disabled, and that their most significant functions are

education, information, consultation and the distribution of humanitarian aid” %

One independent, non-profit organization, established in December 1993, and
initiaily funded by the Soros Foundation’s Higher Education Support Program, is the
Latvian Center for Human Rights and Ethnic Studies, headed by a young “repatriated”
Latvian political scientist from California, Dr, Nils Muiznieks. Its activities are centered

on the compilation and distribution of information and education with the aim of

*¥ See the OSCE Fact Sheet, p.2

% See UNDP Larvia, Human Development Report, Riga, 1996, p.95
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“promoting the observance of human rights and harmony between the various ethnic

L ' T
communities in Latvia™ ®'

Foreign financial sources have also been a significant factor in the birth of a new
academic journal on human rights in Latvian - Cilvéktiesibuu zurnals, published by the
Institute on Human Rights of the University of Latvia Faculty of Law.** This new human
rights quarterly, various conferences and public lectures, as weil as numerous courses
involving human cights, offered by the University of Latvia, Riga Technical University and
other institutions of higher learming indicate the perception of the importance of human
rights in a democratic Latvia. The totalitarian past which was saturated by lofty slogans
on human rights without any practical content of reality has left a legacy of cynicism and

mistrust that will be difficult to overcome. As the examples mentioned show, a beginning,

however, has been made.

Returning now to the government structure in Latvia, space allows only brief
remarks on local self-government. Under the Soviet regime “Latvian local government
had operated much as it did throughout the communist world, functioning essentially as an

appendage of the central government and subject to the dictates of the communist

8! See The Newsletter of the Latvian Center for Human Rights and Ethnic Studies, Nr.2, June/July 1994:1,
The Newsletter is availabie in Latvian, English and Russian.

“2 The recently published second issue (1996) of the Cilvéktiesibu zurnals [Human Rights Quarterly] is
devoted to the Inirial Human Rights Report of Latvia submitted to U.N, Human Rights Commission on the
implementation by Latvia of the International Covenant on Civil and Political Rights, as well as
comments and additional material. This 1994 report is now made available to the public for the first time;
it is also the first'such document submitted by Latvia on the implementation of any multilateral
convention in force and binding for Latvia,
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party.”® It was a completely centralized system which had to be changed as quickly as
possible, to keep pace with the massive movement toward independence. This process of
change has been going on since the local elections of 1989 and 1994 as part of the
constitutional reform and is continuing at the time of writing.** According to the present
arrangements, there are in Latvia 600 territorial units which have local self-government:
26 districts and 7 major cities, with the districts subdivided into 492 rural communes and
69 district town territories. Capital city Riga has its own territonal arrangement with six
administrative subdivisions.® 406 of these 600 territorial self-government units have less
than two thousand inhabitants, including 157 local govemment territories which have even
less than one thousand people.® Under the centralized totalitarian system when
everything was decided, directed and financed “by the Center”, this was workable and
“efficient”. Now there is a sort of “tug-of-war” going on between the various
representatives of the local self-governments and the central administration in Riga.

Various government conceptions and other reform proposals are being debated, all trying

™ See “Locat Democracy Building in Latvia”, by Fohn Greenwood, Richard Haslam, and Charlie Balsom,
42 Administration 211-224 at 214 (Sumumer 1994)

* See Edvins Vanags, “Development of Local Self-Government in Latvia”, 1994 (1/2) Humanities and
Social Sciences. Latyia issue “On the Way Toward Democracy”, pp.58-48; for reforms and legislation in
the period 1989.1993 see “Local Democracy Building in Latvia” just mentioned in footnote nr.63; for an
analysis of the 1994 local election results, see Dzintra Bungs, “Lacal Elections in Latvia: The Opposition
Wins”", REL/RL Research Report, vol. 3, no. 28:1-5 {13 July 1994}, see ajso a general discussion of local
self-government in Latvia and its possible reforms in Pasvaldibas Latviji, [Riga, Izdevéjs Izglitiba, 1994]
35 p. (Politikas burtnicas, Nr. 1}; and a discussion of constimtional reform proposals te strengthen the
rights of local self-government by Maris Pikis, “Satversmes grozijumu priekslikumi pasvaldibu tiesibu
nostiprinisanai” in Satversmes reforma Latvija: parun pret [Constitutional Reform in Latvia: For and
Against], Eksperta seminars, Riga, 1995 g. 15. jinijs. [Riga] Sociall economisko pétijumu instithts
“Latvija” {1995] 95 p. at 75-86

% See Pasvaldibas Latvija p.12

% Idem



to find a better distribution of rights, responsibilities and financial sources. The 1922
Constitution of Latvia mentions local self-government only once - in arz. 25 which

establishes the right of the Saeima to demand data and explanations from ministers and

tocal self-government units. The prevailing view is that the local self—govements are
suberdinated to the Cabinet of Ministers in the same way as all the administrative agencies
of central government.®” This situation seems to be in direct contradiction with the
principles of the 1985 European Charter on Local Government. Reform is still debated

but is coming.®®

Legal reforms aiming in some measure toward a state that would be based on the
rule of law were imtiated already in 1988. They gradually became more assertive, even in
the framework-of the USSR,.and culminated in the Declaration of the Independence of
Latvia on March 4, 1990.% The pace of reform legislation quickened, of course, after the
collapse of the USSR in 1991. The Latvian legal community played a very important role
in these developments., The judicial system as such was, however, as unprepared to
assume an appropriate role in a democracy as were the other two branches of government,

if not more so. A new Law on the Power of the Courts was adopted on December 15,

%7 See Maris Pukis, op.cit., p. 78

%8 The Cabinet of Ministers agreed in May 1996 on the local self-government reform conception which
aims at decentralization and prejects more efficient arrangement of territorial self-government units and
their financial support. There is opposition to government plans among representatives of local
government and members of Saeima.

 For a description and analysis of these early years of the struggle for the independence of Latvia by an
important participant, see Talavs Jundzis, “Tiesibu reformas un to loma Latvijas neatkaribas atjaunosana,
1988. gads - 1990, gada 4. maijs”, Latvijas Véstures Institita Zurnals, 1995 Nr. 1 (pp. 121-142) and
Nr.2 (pp. 132-152), with a summary in English “The Reforms of Law and Their Role in the Resumption
of Independence of Latvia™ (1988 - May 4, 1990). Dr. Jundzis was a Minister for Defense of Latvia,
1991.1493.
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1992 by the Supreme Council of the Republic of Latvia,” establishing the principle and
guarantee of independent courts of law, the inviolability of judges, etc.”" The judicial
system of Latvia was subsequently reorganized into three levels of courts: the district
courts or municipal courts, the re_gional courts and the Supreme Court.”” This
reorganization affected the regular flow of court proceedings, dictated considerable
changes in the positions and the number of judges and support personnel, and presented
multiple difficulties. Shortage of fully qualified judges who would fulfill all the demands
of the new democratic order, would be committed t':o independent Latvia and its
Constitution, has been difficult to overcome. A Government report, covering August,
1994 to August, 1995, indicates that in the 39 district (or/and municipal) courts there were
positions for 219 judges, of which 15 positions were still vacant and for additional 11
plﬁcés.candidates,were being considered; the five regional courts had 49 positions for
judges, for which only 33 judges had been appointed and confirmed, with the worst
situation in the eastern region of Latgale which still needed seven judges for its regional
court.” To help improve the professional education quality of judges, a Judicial Training
Center was established in April 19985, in cooperation with and support of the Latvian

Judges Association, Central and East European Law Initiative of the American Bar

" LRAPV Zinotajs Nt. 1/2 January 14, 1993, pos. 15, pp.74-104

™! For a brief analysis of this law see Gvido Zemribo, “The Judicial Power of the Courts in Latvia” in 1994
(1/2) Humanities and Social Sciences, Latvia issue “On the Way Toward Democracy” pp.29-37; now
Ambassador of Latvia to Denmark, Justice Zemribo was Chiéf Justice of the Latvian Supreme Court at the
time and alse chaired the commission that prepared the law

|
”? bid. p. 34-35 |

t

7 yaldibas darba eada parskats - No 1994, gada augusta lidz 1995, gada augustam {Riga, 1995] at 158-
159
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Association, Soros Foundation, and the United Nations Development Programme.™ The
Judicial Training Center offers twelve-week long professional courses for new judges, has
presented a workshop on “Judicial Independence and Separation of Powers” for
government officials, and 1s oEer%ng assistance for a project to computerizc‘Latvian
courts. Judges appointed to the recently established regional courts” oﬁen have little, if
any, experience necessary and appropriate for their new functions which include the
handling of appeals. The Judicial Training Center has also offered training to such judges
“in areas such as appeals procedure, arbitral principles, ctvil procedure, and
privatization,””® and is helping to stowly raise the level of judiciary competence in Latvia.
The higher courts have access to computers and the general availabiiity of legal
information is improving. Court housing facilities and adequate financial support for the
courts in many cases.are still problems waiting for solutions. Transition from the
“simplicity” of courts in the totalitarian past to a system that would be compatible with the
principles and practices of a democratic state, has proven to be (as elsewhere) very
difficult, time-consuming, and compiicated. Nevertheless, Latvian Government has
chosen the difficult road to Europe, and, since the Declaration of Independence on May 4,
1990, has stated its adherence to 51 international conventions in the field of human rights,

assuming various legal obligations implied in them.” Comparison and harmonization of

™ Idem.; see also ABA Central and East European Law Initiative, 1995 Annual Report, p.21

** According to the quoted Latvian Government report, the five regional courts began their work on
March 31, 1995

" See ABA CEELI Update, vol. 6 n0.2, p.16 (Summer 1996)

7" See Egils Levits, “Cilvéktiesibas un pamattiestbu normas un to juridiskais rangs Latvijas pasreizéja
tiesibu sistéma [Human Rights and Basic Rights and Their Legal Rank in the Present Lepal System of
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the existing national legislation with these international obligations is now an urgent task,
especially since 1995 when Latvia joined the Council of Europe and became an associated
member of the European Communities, which, of course, involves additional legal duties.
Of special significance is the Eurqpcan Convention on Human Rights which Latvia has
signed but not yet ratified. It is clear that judges of the Latvian court system must become
farmiliar with this and other international agreements which impose specific legal
obligations on Latvia, especially in the field of human rights, so that correct interpretations

as well as methodology in court decisions are made.

After protracted discussions, projects and deliberations, which began already in the

late 1980’s, the 6th Saeima, elected in late 1995, finally established the Constitutional

Court of Latvia. On June 5; 1996 the Law on the Constitutional Court was passed,.and
on June 12, 1996 the new text of Art. 85 was adopted as an amendment of the 1922
Constitution.” The Constitutional Court of Latvia will consist of seven judges, appointed
for ten-year terms by the Saeima, will examine the constitutionality of laws, international

agreements, regulations and decisions of Saeima and the Cabinet of Ministers, and handle

other matters designated for its competence by the law. The text of the Law states that
cases can be brought to the Constitutional Court by the President of Latvia, the Saeima

{one third of deputies), the Cabinet of Ministers, the Supreme Court, the general

Latvia], manuscript for an article, forthcoming in Juristu zurnils; Hon. Egils Levits, now a judge from
Latvia on the European Court of Human Rights, played an important role as a Western legal consultant
during the struggle for the independence of Latvia, was the first Latvian Ambassador to Germany, a
Minister of Justice, and then apain Latvia’s Ambassador to Austria, Switzerland and Bungary

™ LRSMK Zinotdjs, Nt. 14, pos. 407:1650-1663, 1996. gada 25. jilija
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procurator, and the council of a local government.” Individuals do not have this right
directly. Of the seven judges to be confirmed by the Saeima, three come from candidates

nominated by the Saeima, two - from the Cabinet of Ministers, and two from candidates

nominated by the Supreme Court. At the time of writing, in late October 1996, candidates

for the Constitutional Court have been nominated but no action by the Saeima has been

reported on this important new constitutional development.

Summarizing the major constitutional developments in Latvia since May 4, 1990, it
can be stated that the process of transition from totalitarian Soviet regime to a fledgling
parliamentary democracy seems to have worked peacefully and reasonably well in Latvia.
There have been some ethnic tensions and individual cases of administrative
discrimination, but repeated international 'mv,estigations of alleged regular human rights
violations have found no evidence of such regular violations. Establishment of an
independent Latvian Human Rights Office, the growing activities of international and
national non-governmental organizations, and the forthcoming role of the newly
established Constitutional Court of Latvia are significant factors for guaranteeing future
positive developments in this area. The period of pre-war Latvian independence from
1918-1940, the fact that the Soviet annexation of Latvia had not been recognized de jure
by the Western powers, and the still living generation of multiethnic citizens of Latvia who
remember those years with affection and personal a:tta.chment, - these were very important
elements influencing the decision {p restore an indei:iendent Republic of Latvia {(and not to

A
establish a new “second Republic”, with all its residing inhabitants automatically becoming
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citizens). The full re-instatement of the 1922 Satvelrsme (Constitution of Latvia) was after
that a logical legal consequence. This 1922 constitutional document, whiie lacking a
section on individual rights and duties, has been generally recognized as a stabilizing factor
internally, preventing potential conflicts between different branches of state power, and
has aiso been a positive element for Latvia’s image abroad. The Latvian Satversme does
have the aura of the idealism and democratic convictions of the members of the
Constituent Assembly of 1920 who were elected by the whole nation and were truly
representative of the population, including alt minorities of Latvia at that time. It has now
served well as the undisputed guide for a functioning parliamentary democracy of Latvia.
A major shortcoming of Satversme 1s the missing second part on civil and political rights
of individuals, on which the Constituent Assembly féiled. to agree.in.1922. The need far
this amendment to the Constitution is widely recogrﬁzed in present-day Latvia, and is
being debated by the public, the experts, and the Saeima commuttees. The 1991
Constitutional Law on the Rights and Responsibilities of Citizens and People, intended
and largely considered as an effective supplement to the Constitution, actually is only an
ordinary law, without any special status, and may have aiready been superseded in some
matters by later legislation. Latvia’s new international obligations on her road to Europe,
as well as the muitiethnic mix of her population require constitutional clarity, The
complexities of this and possibly other changes of the Satversme must be faced and solved

by the political forces in the Saeima as important and urgent priorities.

The Latvian “singing revolution” with its hundreds of thousands of enthusiastic

participants opened the gates to the road for the restoration of a parliamentary demacracy
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in Latvia. In five years of independence the political structure and processes for a
democratic Republic of Latvia have been engineered and built, following the principles
prescribed by the 1922 Constitution of Latvia. During these five years, Latvia has facad
tremendous political, economic, and social difficulties, including the “to be or not to be”
crucial negotiations on Russian tI'.OOp withdrawal, the practical collapse of the empire-
orientated mass production industries, some very severe banking crises, and the most

complicated problem of Latvian citizenship and the status of the multitude of Soviet-era

settlers.

The first phase of “institutional engineering” in Latvia appears to have worked
reasonably well. The formal democratic structure and processes have been put in place.
Numerous political parties have emerged, although only a few of them can really be
considered similar to the traditional political parties as they are known in the West. The
parliamentary elections have been free and democratic, but resulting in a divided
parliament in which only coalition governments can be formed. The process of political
self-definition is still continuing, and is affecting the chances for stable long-term economic
and political planning. Participation of the population in the processes of government,
while very active in the early years of independence and the 1993 parliamentary elections,
has diminished considerably in the following years. Ordinary citizens have doubts as to
the quality and trustworthiness of their political representatives, Mistrust and cynicism
about the political processes is widespread. To quoie Professor J. Penikis, a political
scientist from Indiana, University who recently retun;ned from a Fulbright teaching

assignment at the University of Latvia:



“The bad news, in essence, comes down tc attitudes - to the way the
current leaders think of their own role in Baltic politics and to the
perceptions that the rest of the citizens have of their leaders. The role
model for far too many Baitic politicians still is the Communist Party
apparatchik - with one important qualification. The latter is that the
current politicians do realize they first have to get themselves elected
to become apparatchiks. But once elected, they tend to revert to the
type. Big, black cars, personal body guards; secretive little cliques,
insider trading of favours - all these are only surface marks. The
more serious malady is the apparent immunity political leaders enjoy
against social pressures that originate outside their own closed
circuit. The Baltic press publishes disclosures of official misconduct
and malfeasance that would end the political career of a minister, if
not the entire cabinet, in 2 Western democracy ~ and nothing much
happens. The offending apparatchik accuses journalists of smearing
his or her name, the protective clique moves;in, and the press moves
on to another sensation of the day. ... Much of the public trust and
respect that the leaders of the independence movements enjoved has
been replaced by cynicism and a sense of helfplessness.‘;0

This “cynicism and a sense of helplessness” is, to a'large degree, a legacy of the
totalitarian past, when the “learned helplessness™®! was created and fostered by the
political, economic, and social realities of the Soviet regime. This feeling of a gradually
imposed, almost total mental dependence on the state, which itself was corrupt at all
levels, is today an inheritance that only time and special efforts can heal. As a noted
Canadian-Latvian psychiatrist, who has studied the mentality distortions of the post-
empire “homo sovieticus”, has said: “Realistically, the process of recovery will be slow
because people’s personalities and psyches cannot be rebuilt like brick buildings”

The gap between the ruling elite and the population, if compared to the critical
years of the struggle for independence, has widened significantly, despite the loudly
professed declarations of equality and democracy. Rhetoric seems to dominate over the
efforts to improve reality. While prosperity for a few has arrived with miraculous speed
and abundance, the standard of living for a large majority of the population has declined
dramatically. When the problem for many is simple survival, there is little inclination or
time for acquiring knowledge about lofty principles. of human rights, for the learning of

% Janis Penikis, “Five years of independence” The Baltic Times, October< Qctaber 10-16, 1996, p. 23

" Discussed in the chapter on “The Emergence of Civil Socxety” in the 1995 UNDP Latvia. Human
Development Report, as well as in the 1996 report

¥2 See Voldemars Gulens, “Distortions In Personality Development In Individuals Emerging From a
Long-Term Totalitarian Regime”, 26 lourmnal of Baltic Studie§ 267-284 at 284 (1995)
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democratic skills, or for participation in the building of civil society. Transition from a
totalitarian to a democratic society 1akes time, requires a lot of determination and effort,
and is costly for most participants.

The re-building of democracy in Latvia has begun. The necessary structures and
processes, enabling the formal functioning of a democratic order, have been established
More time and substantial effort is needed to fill this new democratic structure with
genuine democratic content. “International engineering” will not be fully successful until
a concurrent and really effective “human engineering” produces this essential content.
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Consolidation of Democracy in Lithuania
Nida Gelazis

Constitutional Design
I. Lithuania’s “Legal Path”
The adoption of the 1992 Constitution represented the penultimate step in whét Vytautas
Landsbergis has often called Lithuania’s ‘legal path to independence.’” The ‘legal path’
was chosen not only because of its peaceful, democratic qualities that were believed to be
necessary to gain Western sympathy and support. It might be argued that this method
was not chosen at all, but was in fact the only hope for independence. Current MP and
former Constitutional Court justice, Stasys Staciokas, recalled that the ‘legal path’ was
borne out of the realization that Moscow was more inclined to give into requests
supported by legal reasoning. Therefore, by persuading Soviet legal experts and
communist bureaucrats to enter its ranks, the Sajudis Popular Front was able to
effectively force its independence goals using the routine procedures and tactics to
extract services from the central government in Moscow. With this in mind, the sequence
of events leading to the adoption of the Basic Law in 1990 can be seen as deliberate and
tactical.

After Mikhail Gorbachev’s introduction of the glosnost program the Sajudis
Popular Front was created. By deleting Art. 6 (which granted the Lithuanian Communist
Party primacy) from the LSSR Constitution, the Supreme Soviet opened the door for
Sajudis members to run for office in what became the first multi-party elections of
December 1989. When Gorbachev visited Vilnius in January 1990 and met with the new

Sajudis majority in the Supreme Council, he also adopted legal tactics when attempting



to slow down the independence process. Gorbachev promised to consider amendments
to the USSR Constitution that would allow the eventual secession of Soviet republics
from the USSR. But Sajudis leaders found another way. By arguing that Lithuania’s
inclusion into the USSR Constitution was the result of a secret pact between Hitler and
Stalin (which had been long declared illegal by the international community) Sajudis
leaders asserted that the Soviet Constitution does not apply to Lithuania, and any
amendments made to the Soviet Constitution would be irrelevant. This led the way for
the Sajudis majority in the Supreme Council to pass the declaration of independence on
March 11, 1990. In order to formally bridge the 50-year gap between the internationally
recognized constitutional democracy that existed during the inter-war period, Sajudis
leaders immediately reinstated the 1938 Constitution (the last of three constitutions
adopted during the 22-year inter-war independence period). There were two reasons why
the symbolic re-adoption of the pre-WWII Constitution was important. First, after its
declaration of independence, no influential Western democracy acknowledged the
Republic of Lithuania. Therefore, Lithuanian leaders continued to work as they had,
making sure that no legal loophole remained which Moscow might find to draw
Lithuania back into its net. Secondly, by cooperating with the Sajudis movement, the
Lithuanian Communist Party had not lost its public credibility or democratic viability
and therefore might have insisted on retaining the Soviet Constitution as the basis for an
independent “Lithuanian Soviet Republic.” Sajudis needed to assure the West that it was
determined to create a liberal democracy in Lithuania. Less than one hour after the
reinstallation of the 1938 Constitution, the Supreme Soviet adopted the Provisional Basic

Law, which served as an interim constitution for nearly two years. In an effort to avoid



calling new elections and to maintain the stability of the current government, the Basic
Law resembled the Lithuanian Soviet Constitution in its provisions concerning

institutions and power structures.

II. Drafting the Constitution

As early as November 7, 1990 the presidium of the Supreme Council formed a special
constitutional committee to come up with a “constitutional concept” which was to serve
as the basis for future constitutional drafts and debates. Besides inviting Supreme
Council deputies, the presidium also brought in legal specialists from outside the
legislature and soviet judiciary to participate in the committee. Attendance lists include
deputies, representatives of the Procuracy, the Cabinet of Ministers, Intellectuals from
universities and research organizations, and other members of the judiciary. Although a
December 31, 1990 deadline was given by the presidium, the document produced by the
working group, called the “concept sketch,” was finaily presented to the Supreme
Council on April 25, 1991,

The sketch served not only as the blueprint for future constitutional drafts, but
also predicted which constitutional issues would be the most contentious. The committee
members attempted to produce a single constitutional concept from the three
constitutions adopted during the inter-war period. This was a formidable task
considering that the 1922 constitution created a super-parliamentary system and the
1938 constitution super-presidential regime. Obviously, behind the mechanical changes
that were written into each constitution of inter-war Lithuania lie conflicting ideological

influences. The 1922 constitution in many ways resembled the French parliamentary



system, while the 1938 constitution was a Lithuanian version of fascism. The evils of re-
adopting either alternative were obvious to everyone, but the necessary compromise
seemed to elude everyone.

A. The Legacy of Inter-war Lithuanian Democracy

The 1922 constitution granted the Seimas extensive powers. Besides being thé sole law-
making body in the government, the parliament was required to ratify nearly all
international treaties, as well as declare war or peace. The Seimas was given the right to
elect the president and control the Cabinet of Ministers (p.40-41), as well as the
opportunity to dismiss either by a vote of two-thirds. In contrast to other parliamentary
systems, the president could dissolve the Parliament but was required to resign as soon as
a new assembly was elected. Although the president was given decree power, all
presidential acts required the counter signature of the prime minister. The Seimas’s
monopoly of power was absolute, and since no provision had been made of how to
arbitrate disagreements between the branches of power, the inherently suicidal regime
toppled quickly.

The next inter-war constitution was adopted in 1928. To a great extent, the 1928
constitution resembled its predecessor, but with a few minor changes. The president was
given legislative power in between Seimas sessions, without the condition that the
parliament ratify those laws once its session reconvenes. This constitution also creates a
vehicle for arbitrating disagreements between the branches in the form of holding
referenda. Unlike the 1922 constitution, the 1928 basic law required public ratification
within ten years of its adoption. The combination of giving the president legislative

powers in the absence of the Seimas and the ten-year trial period for the constitution




resulted in an extraordinary regime: for the next eight years, the president ruled, in line
with the constitution, by not only fulfiiling the duties given to the president but, since he
never called parliamentary elections, he performed the duties of the parliament as well.
When the Seimas was finally elected, the constitution was thrown out.

In what was probably an effort to constitutionalise the inevitable, the 1938
constitution formally instituted a presidential system. Like the 1928 constitution, the
new constitution extended the terms of both the Seimas and the president from three
years to five. The directly-elected president had the right to dissolve the parliament, but
the Seimas could dismiss neither the president nor the cabinet. The Seimas and the
president were given legislative powers, but all Seimas [aws needed to be promulgated or
vetoed by the president. Referenda were employed once again to arbitrate disagreements
between the branches as well as ratify constitution amendments. In order to institute a
certain amount of longevity to this basic law, more complicated amendment procedures
were adopted.

B. The Constitutional Concept Sketch

The tenacity displayed during Lithuania’s fight for independence was once again
displayed by the committee in attempting to fulfill Sajudis’s promise of reinstating inter-
war democracy. Despite the unfeasible task of meshing the three constitutions of
Lithuania’s “glorious past” the constitutional committee was committed to produce the
missing link of the country’s constitutional evolution. With all the options it had to
choose from, the committee decided to create an essentially parliamentary systermn, but
stressed the importance of checking the Seimas’s power. In those instances where no

consensus was reached in the committee, the sketch included alternative projects next to



the contested articles. The Seimas was deemed the sole legislative power, responsible for
adopting the tax code, state budget, and creating local administrative territory units. It
would hold a vote of confidence in the president’s choice for prime minister and cabinet,
as well as other president-appointed offices. The Seimas could be comprised of 99 or
141 deputies, for a term of either four or five years. No provisions to dissolvé the
Seimas were included. A Seimas-elected president was offered as an alternative project
to a directly elected head of state, although the sketch did include a provision to allow the
Seimas to impeach the president. The president was given the power to appoint the
prime minister, promulgate or veto Seimas adopted laws, call Seimas sessions, deal with
foreign policy issues with the help of the foreign minister, declare states of emergency
(with Seimas approval), and decree power with approval from the prime minister. The
cabinet of ministers was put under the control of the Seimas. Like the 1938 Constitution,
the committee’s sketch included complicated constitutional amendment procedures,
requiring that a referendum be held in order to changes certain articles.

The committee’s most drastic departure from the inter-war constitutions was in its
chapter on the judiciary. Throughout the inter-war period, the courts were seen as
secondary to the task of governing. The thought that the courts could arbitrate during
conflicts between the other branches had never before been considered. The sketch
created the institution of a constitutional court, consisting of nine judges, for the sole
purpose of guaranteeing that the constitution would be correctly implemented by the
president, cabinet, parliament, and other courts.

When the committee presented its concept sketch to the Supreme Council in

April, 1991, many articles were vague and incomplete. However, it is impossible to



dismiss the document entirely. Firstly, it is important to note that a parliamentarist
system was favored by a committee that was not purely comprised of Council deputies.
Secondly, the Constitutional Court as well as the new importance given to the judiciary
in general may have never been discussed. Finally, no matter how superficial the link to
the past was, a conceptual sketch which included references to the inter-war cn‘)nstitutionS
was as important to the new Lithuanian nation as those articles which would make the
new constitution viable 50 years later. Without those links to the past, the constitution
may not have been accepted during the referendum vote.

C. Two Constitutional Drafts

Eight months passed after the conceptual sketch was delivered to the Supreme Council
and the Constitutional Commission was formed. Although the Supreme Council
successfully led the country through the Soviet economic blockade and Soviet tank
attacks, it never learned to function effectively as a parliament. The newness of
democracy, the inexperience of the deputies, and the splintering of Sajudis completely
stalled the work of the Supreme Council. Nearly all of time during Council sessions was
allotted to discussing and amending the standing orders. Questions of accountability for
economic reform measures would end in the resignation of the prime minister—
subsequently the office changed hands three times in less than two years. After two
years of institutional chaos, the Supreme Council finally addressed the need to adopt a
new constitution. On February 11, 1992 the Supreme Council adopted the law “On
Constitution Drafting” which instituted a strict schedule for the adoption of a

constitution. It formed the Constitutional Commission which would draft a constitution



according to the conceptual sketch. The Commission’s draft was to be presented to the
Council by the end of March 11, then debated, amended and adopted by October.

While the Constitutional Commission worked to meet its deadline, newly-formed
non-parliamentary parties (most prominently the Liberal Party) and the Sajudis Popular
Front, which had lost most of its support in the Council, coordinated their efférts to
participate in the constitution drafting process. At first, Sajudis hoped to influence the
process by organizing a referendum on its draft amendment to the Provisional Basic Law.
The amendment would have created the office of the president. The proposed law
envisioned a directly-elected president who would serve a five-year term. Presidential
candidates were required to be between 40 and 65 years of age, Lithuanian by blood, and
have lived in Lithuania for at least the last 10 years (the last requirement was aimed at
WWII Lithuanian émigrés). The amendment also would have given the president broad
powers to dissolve the government and the Supreme Council, as well as stop any
government decree he or she deemed unconstitutional. The purpose of this referendum
was two-fold. First, Sajudis hoped to automatically increase its leader’s, Vytautas
Landsbergis, powers over the renegade Supreme Council deputies. Second, with a
majority of citizens voting in favor of a strong presidency, Sajudis would have gained

leverage in adopting a more presidential constitution that either the conceptual sketch or

" the Commission’s constitutional draft envisioned. The referendum failed due to low

voter turnout, but since those who did vote clearly favored the proposal, Sajudis felt that
enough voters had voiced their opinion to require the Commission's draft to be changed.
After the failure of the referendum, Sajudis urged support for the Liberal Party’s draft

Constitution, which it quickly renamed the Sajudis draft. In a final assault on the



Council, Sajudis collected signatures calling for the dissolution of the Supreme Court.
Although two years remained in its term, the Supreme Council voted to call pre-term
elections, which were held simultaneously with the constitutional referendum.
Remarkably, the Commission’s draft was substantially altered during the summer
of 1992 in an effort to comply with some of the Sajudis draft’s articles. With ‘only 12
days remaining before the October 25 elections, Council members voted to adopt the
constitutional draft. During the final debates, which were held during an extraordinary
session, almost every deputy voiced bitter resentment at the way in which the draft was
debated and written. Despite these reservations and unresolved disputes, deputies
representing various opposing factions conceded that this was the best chance of adopting
a constitution in the near future and, since the Council of Europe requires it of their
members, Lithuania needed to adopt a constitution as soon as possible. The draft was
adopted by the Council, but no time remained for public debate. Voters were
familiarized with the draft only when it was printed in the daily newspapers. Finally on
October 25, 1992, the Constitution was approved by 56.7 percent of the electorate, Had
the Council waited for the new Seimas to convene before adopting the Constitution, the
strong showing of the Lithuanian Labor Democratic Party (LDLP) could have easily
rewritten the draft and adopted a far different constitution, or could have delayed

adoption indefinitely.

The 1992 Constitution
The Lithuanian Constitution could be categorized as a quick-fix constitution, not

only because the decision to adopt it seemed rather spontaneous, but also because it



represents a compromise between two major rival forces in the first democratically
elected Supreme Soviet. The indecision of this period coupled with the demand that a
constitution be quickly adopted resulted in a constitution that is neither parliamentary nor
presidential, an electoral system that is neither proportional or single-candidate
majoritarian. Lithuanian constitution drafters dutifully inco-rporated internatioﬁally
prescribed norms into the draft, but failed to decisively engineer a new institutional
structure that would match the needs of the country—or for that matter even argue
convincingly what the needs of the country are. Perhaps what has been created is the
ultimate stop-gap constitution: one in which nearly all alternatives are present, and for
which, after a few years of testing, the advantages of one form of government over the
other would become clear. Presumably at that time, a constitutional amendment could be
adopted to favor one or another institutional system. But in order to promote stability
(another element the inter-war constitutions lacked) the drafters developed challenging

amendment procedures, making the Lithuanian Constitution rather difficult to change.

L. The Seimas

Although the Supreme Council caved to Sajudis demands that the president’s powers be
expanded, the Seimas of the 1992 Constitution does not have decreased powers in
comparison with the Seimas of the Commission’s draft. The president was simply given
limited power to check the Seimas. For example, the first article in the Seimas chapter of
the Commission’s draft referred to the Seimas as the “highest representative and sole
legislative branch of power, which is accountable only to the nation.” No such article

exists in the present Constitution and therefore more closely resembles traditional
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European parliamentary system, where the president and parliament are made to
cooperate by instituting checks on each branch’s power. Such a system of “mutual
dependence” presumably helps create a more stable system, For the past four years, the
Seimas has been quite cooperative with the President, but the reasons for that have more

to do with the majority party in Parliament than with institutional engineering:

The President
In 1993, after voting in an LDLP majority in the Seimas, voters chose Algirdas
Brazauskas as president. In line with Art. 83, Brazauskas formally suspended his
activities in the LDLP by resigning as the party’s head. Despite his break with the party,
Brazauskas very rarely conflicted with the Seimas majority, and the presidency
maintained a low profile during contentious parliamentary debates. The one time when
Brazauskas stepped in to try to stabilize the government was during the bank crisis in the
winter of 1995. When it was exposed that Prime Minister Adolfas Slezevicius retrieved
his deposit from a bank a day before the bank was closed, several ministers resigned in
protest of the PM’s behavior. When Brazauskas advised Slezevicius to resign, the Prime
Minister did not obey, but waited for support from his party in Parliament. Only when
the LDLP could not salvage the situation did Slezevicius finally quit his position.
Having lost party support in the newly elected Seimas, Brazauskas’s influence has
become increasingly imperceptible. Now that the HU-CL controls the Parliament, their
previous comrmitment to a strong presidency has disappeared. Once again, Brazauskas’s
compliance with the Seimas has nothing to do with the constitutionally powers given to

the presidency and is more a result of political extortion. In 1995 Brazauskas met
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privately with Latvian President Guntis Ulmanis and signed the Maisiogaila treaty which
renounced Lithuania’s claim to an area in the Baltic sea presumed to contain oil. By
signing a treaty pertaining to the Lithuanian border, Brazauskas overstepped his
presidential jurisdiction. Article 138 of the Constitution explicitly requires that the
Seimas ratify treaties concerning the realignment of state borders. According to the
Constitution (Art. 74), the Seimas can impeach the president for gross violations of the
Constitution. Although no impeachment initiatives have been launched, the threat has
been enough to keep Brazauskas in check. Consequently, HU-CL.’s candidate for prime
minister was dutifuily accepted without conflict by the president as was the cabinet of
ministers. Only after the next presidential elections in 1998 will there be an opportunity
to see whether or not the office of the president will become as powerful an institution as

prescribed in the Constitution.

Elections, Parties, and NGOs

A. Electoral Laws

The question of what type of electoral formula to adopt in 1992 was just as contentious
as choosing a parliamentarist or presidentialist system. Since the 1922 Seimas was
elected through a purely proportional system and the 1938 assembly through first-past-
the-post multi-district scheme, the 1992 Council chose to compromise again.
Consequently 70 Seimas deputies are elected by a single-district proportional system,
while the remaining 71 are directly elected in separate electoral districts. If after the first
round of elections no single candidate gamers support from at least 50%+1 of the

electorate, a second round is held between the top two candidates. For the proportional
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half of elections, parties must submit lists of their candidates, and seats are distributed to
those parties who receive at least 4% of the vote. For parties representing ethnic
minorities, this threshold was reduced to 2%.

In preparation for the 1996 Seimas elections, several amendments were made to
the 1992 electoral law. The changes reflect an intention by the Seimas to reduce the
number of political parties in the future. First, the threshold was increased to 5% for all
parties (including ethnic minority parties) and 7% for two-party coalitions. State
campaign funding, previously offered to all registered political parties is now issued only
to parties that hold seats in Parliament. Campaign financing limits were also increased
from 140,000 lits to 700,000.

Despite these efforts, the number of parties represented in the 1996 Seimas did
not decrease. Although smaller parties did not win as many seats as they had in the past,
one Or sometimes two representatives were able to enter parliament throu gh the multi-
district direct elections. The only ethnic minority representative was voted in by his
mostly-Polish district outside of Vilnius that way. Although it probably will not be a
priority until the next campaign season (three years away) members of the current
majority party, the Homeland Union-Lithuanian Conservatives, have expressed their
desire to impose a strictly PR system in the next elections.

B. Political Parties, NGOs, Religious groups

Most of the strong political parties active today have gained their popularity by their
links to parties of the past. The most obvious example is the Lithuanian Democratic
Labor Party, which has clear ties to the Lithuanian Communist Party. Before he was

voted into the presidency, Algirdas Brazauskas was the head of the LDLP. Before
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Lithuanian independence, Brazauskas had been the first secretary of the LCP. Like many
communist leaders, Brazauskas actively participated in the Sajudis movement. As the
head of the LCP, Brazauskas took credit for being the first local communist party in the
USSR to break of