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THE OSCE IN THE MAINTENANCE
OF INTERNATIONAL PEACE AND SECURITY
Istituto affari internazionali
Abo Academy University. Department of Law
Roma, 29-31/111/1996

Programme _

"The role of the OSCE in the former Yugoslavia after the Dayton peace agreements"/ Mario
Sica

"The United Nations and regional organizations: the role of regional organizations in
carrying out peace-keeping operations"/ Andrea Gioia

"Osce peacekeeping"/ Natalino Ronzitti

"The relations of the Osce with European and Transatlantic organizations"/ Victor-Yves
Ghebali

"Relations between the. Osce and Nato with particular regard to crisis managernent and
peacekeeping"/ Lamberto Zannier

"Relations between the Osce and Weu with particular regard to peacekeeping"/ Carlos
Echevarria Jesus

"Third party peacekeeping"/ Ettore Greco

"Division of labour between the United Nations and the Organization for Security and
Cooperation in Europe in connection with peace-keeping"/ Gian Luca Burci

"Financing Osce peace-keeping operations"/ Fabrizio Pagani

"The Osce Mediterranean dimension: conflict prevention and management"”/ Roberto Aliboni
"The concept of various dispute settlement procedures: general international law and Osce
practice"/ M. Bothe

"Dispute settlement procedures in the Osce-overview and genesis"/ Torsten Lohmann
"The role of conciliation and similar proceedings in international dispute settlement and the
Osce procedured"/ Torsten Lohmann

"Jurisdictional web in the Osce space: Osce subsidiarity clauses"/ Susanne Jacobi

"Use and non use of Osce procedures"/ Susanne Jacobi

"Dispute settlement procedures and crisis management"/ Berthold Meyer

"The Osce: institutional and functional developments in an evolving European secunty
order"/ Kari Mottold :

"Key note speach on the concept of early warmng in-the Osce"/ Rauno Viemerd

"The High Commissioner on National Minorities (HCNM): development of the mandate"/
Maria Amor Martin Estébanez

"The Osce implementation meeting on human dimension issues 1995"/ Maria Amor Martin
Estébanez (Helsinki monitor, vol.7, no.1 (1996), p.5-26)

"The role of the human dimension of the Osce in conflict prevention and conflict
management"/ Merja Pentikiinen

"Follow-on to the 1993 Athens report on cooperation in peacekeeping: press release, 6
December 1995"/ NATO Press Service
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Research project

The OSCE in the Maintenance of International Peace and Secunty

Project Leaders: Professors M. Bothe, N. Ronzitti, A. Rosas

"'ROME MEETING
IAl, Rome, 29-31 March 1996

Programme

Thursday, 28 March  Arrival of Participants

Hotel Valadier, Via Fontanella 15, Rome
Tel. 0039 6 3612344 - Fax. 0039 6 3201558

Friday, 29 March -  Workshop, Session | (IA! Presentation}
- 9.30 Welcoming address: Prof. S. Silvestri (Undersecretary of State, Ministry of
Defence, ltaly; Vice-president of IAl)
9.45 - The Role of the OSCE in the Former Yugoslavia After the Dayfon Peace '
Agreement, H.E. Amb. M. Stca (Permanent Representative of italy to the OSCE,
V:enna)
*10.15 ‘The United Nations and the Regional Organizations in Peace-keeping Operations,
Prof. A. Gioia (University of Trieste)
- 10.45 Peace-keeping in the OSCE, Prof. N. Ronzitti (IAl, Rome)
11.15 Coffee break
11.30 Discussion
12.00 The Relations of the OSCE with European and Transatiantic Organizations - An
Uneasy Partnership, Prof. V.Y. Ghebali (Institut Universitaire des Hautes Etudes
Internationales, Geneva)
= 12.30 Relations Between OSCE and NATO with Particular Regard to Crisis Managemen!
and Peace-keeping, Dr. L. Zannier (Head of Disarmament, Arms Control and
Cooperative Security Section, Political Affairs Division, Nato Headquarters,
Brussels) . :
13.00 Discussion
13.30

Lunch at IAl



s
4

15.00

15.30

16.00

16.30

16.45

17.15

18.15

20.30

Relations Between the OSCE and the WEU with Regard to Peace keepmg
Operations, Dr. C. Echeverria Jésus (WEU Institute, Paris)

Third Party Peace-keeping, Dr. E. Greco (Research Fellow, IAl, Rome)

- The Division of L abour Between UN and OSCE in Peaée—keeping Operations, Dr.

G Bumi-(Ofﬁce"of the Legal Council, Office of Legal Affairs, UN, New York)

Coffee break

- Financing OSCE Peace-keeping Operations, Dr. F. Pagani (Research Fellow,

University of Pisa)

Discussion -

End of Session |
Meeting of the project leaders (Bothe Ronzitti, Rosas)

Dinner in town
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Saturday, 30 March  Workshop. Conclusion Session | + Sessions Il and il

Conclusion of Session | -

9.30

10.00

10.30

11.00

' The Oscé Mediterranean Dimension: Conflict Prevention and Management, Prof.

R. Aliboni (Director of Studies, 1Al, Rome)

Key-note address: H.E. Amb. L.V. Femaris (Undersecretary of State, Ministry of
Foreign Affairs, Italy)

Discussion

'Session Il: Frankfurt Presentation

Presentation by Prof. Dr. M. Bothe, Dr. T. Lohmann and Dr. B. Meyer of the coniributions o

the Frankfurt Group
Prof. Dr. M. Bothe.. (1) Introduction;,

-{2) The Concepts of Various Dispute Settlement Procedures - General
International Law and OSCE Practice,

Dr. T. Lohmann, (1) Dispute Settiement Procedures in the OSCE - Overview and Genesis .

(2) The Role of Conciliation and Similar Proceedings in Internationz
Dispute Settlemment and OSCE Procedures;

Dr. K. Oetllers-Frahm, The Role of Arbitration in International D;spute Settlerment and the

OSCE Procedures;
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Mrs. S. Jacobi, - (1) Jurisdictional Web in the OSCE Space;
(2) Use and non-use of OSCE Procedures ‘
3) Case Sludies;

Dr. B. Meyer, Dispute Settlement and Crisis Management

Mrs. R. Dehdashti, Case-Study. Nagorno-Karabakh

11.30 Coffee. break

11.45 Continuation of Frankfurt presentation
13.00 Discussion

13.30 Buffet~!unch at |A

15.00 Session 1li: Turku Presentation

Presentations by:
Mr. K. Mottdla (Special Adviser, Finnish- MFA), The OSCE Instltutlonal and Functional

Developments in an Evolving European Security Order

" Dr. A. Bloed, The OSCE Main Political Bodres and their Role in Conflict Prevention and Cnisis .

Management

H.E. Amb. R. Viemerii

" Prof. A. Rosas (Legal Adviser, EU Commission) and H.E. Amb. T. Lahelma, The OSCE Long-

Term Missions

Ms. M.A.M. Estébanez (Research Felldw, Abo Akademi University), The HCNM: Developrment
of the Mandate

Ms. M. Pentikdinen (Research Fellow, Abo Akademi University), The Rofe of the Human
Dimension in Confilict Prevention and Conflict Management '

16.15 Coffee break

16.30 Discussion

17.00 End of the Workshop

17.10 Excursion i
20.30 Dinner in rt'own

Sunday, 31 March Departure of Participants
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THE ROLE OF THE OSCE IN THE FORMER YUGOSLAVIA
AFTER THE DAYTON PEACE AGREEMENT

by
Ambassador Mario SICA
Permanent Representative of Italy to the OSCE

As a result of the Dayton agreements, which hopefully will
bring about a peaceful settlement for war-torn former Yougoslavia,
the OSCE is -embarking upon a new phase in its exXistence. The
Organization will be the "lead agency" for the Bosnian elections,
with an important role to play in thé‘field of human rights and in
questions of confidence and security-building measures and arms

control.

Why the OSCE ?

One may ask why the OSCE was selected by the Dayton
negotiators for these jobs. If it had a considerable know-how in
disarmament and arms control negotiations, its experience was
rather limited concerning the operational dimension of human
rights, and almcst non-existant as to elections assistance and
supervision.

The answer 1s probably that Russla's involvement in the PLayton
implementation was crucial, and the OSCE provided the only
structure that c¢eculd allew such an involvement in the c¢ivilian
field on an equal footing. Also, by its not being associated with
sarlier phases of the Bosnian conflict, the CSCE - uniike the UN -
had managed to keep a clean image in the Balkans. Furthermore, the
OSCE, as an ofganization based only on political commitments, had
a2 much greater flexlbility than any other body.

The OSCE did have a drawback: since 1%92 the FRY was suspended
from participating 1in its meetings. This factor, however, was
affset by Milosevic's acceptance of the QSCE role at Dayton and by

his subsequent acquiescence 1n the present 1limbo situation of the



FRY. Belgrade {and, for that matter, Moscow), while maintaining
the point in principle, refrained from pressing for an immediate
reintegration of the FRY into the OSCE, and agreed to a sufficient
degree of cooperation with the OSCE in the framework of the Dayton

implementation.

The consensus _rule

Doubts were reportedly expressed during the Dayton

t

negotiations on the OSCE's possibility, as an organization based

on the consensus of 53 States, to stand the strains of a long and
certainly controversial implementation of the Peace Agreement.

These doubts did not take into account recent evolutions in
the OSCE structures, notably the 1increasing authority and
operational capabilities of the Chairman-in-Office, and the
decreasing role of the consensus rule in the operations of OSCE
missions. The Chairman-in-Office enjoys today far-reaching powers
of initiative and action which make him something more than a
notarial interpreter of the 1lowest common denominator of the 53
States. As to the consensus rule, its role is fully evident at the
moment of the adoption of a mission's mandate. Thereafter the
importance of consensus decreases (except for the renewal of the
mandate or for new budgetary appropriations) and the Head of the
OSCE mission, under the general guidance of the Chairman-in-
QOffice, enjoys a considerable degree of autonomy.

In the case of the O0SCE mission to Bosnla, this autonomy is
further increased by the longer mandate (cone year, instead of the
customary six months) and specific provisions that wvest the two
most important decisions of the peace process (the certification
cf the conditions for the Bosnian elections and the fixing of the
elections date) in the Chairman—-in-Office upon the advice of the
Head of mission. In other words, the idea was to take an all-
encompassing decision on the OSCE tasks at the beginning of the
process so as to aveid rescorting to other consensus decisions
(other than on the budget) in the course of 1it. This concept
insplred the declsion taken 1n Budapest by the OSCE Ministerial
Council on 8 December 1995 on "OSCE Action for Peace, Democracy

and Stability 1in Bosnia and Herzegovina".




The OSCE mission in Bosnia

After some discussion it was decided to give the OSCE mission
in Bosnia all the field tasks of the OSCE in the implementation of
the Peace Agreement. Accordingly, the Head of Mission (the
American Ambassador Robert Frowick) has a deputy for each of the
three main fields of responsibility of the OSCE (elections, human
rights and "regional stabilization", i.e. confidence and security-
building measures and arms ccntrol}. A

The OSCE mission to Bosnia will stay in Bosnia for at least
one year and will have its Head Office in Sarajevo. Regional
Centres have been established in Tuzla, Mostar, Bihac; Banja Luka
and Sokolac, in addition to one in Sarajevo. From these Centres
the mission has deployed nearly all the - foreseen 24 OSCE
Delegations that will be reaching into everyoné of the 112
municipalities across the country. At full sﬁrenght, the mission
wiil have 225 members. To fully appreciate the effort the
Organization is presently providing in Bosnia, one must think that
the nine OSCE long-term missions presently. deployed in wvarious
regions "between Vancouver and Vladivostok" have a combinedr
strength of 1less -than 100 members. Lilikewise, the Bosnia missicon's
budget (25 million dollars) should be compared with the current
OSCE budget (approximately 33 million dellars). An additicnal
budget for the Mission is foreseeable: its size will depend on the
success of the fund—-raising drive currently underway. It 1s a safe
prophecy to say that, by the end of the year, the Bosnia mission
will have doubled the ordinafy OSCE budget.

Fortunately the OSCE mission was able to rely on the ECHMM
(European Community Monitor Mission), which sihce 1991 has
exerclsed monitoring taské in the region} including Bosnia and
Herzegovina. The ECMM has deployed about 80 men in Bosnla under zan
agreement ("Memorandum of Understanding") with the 0OSCE, signed on
21 December 1995 1in Vienna. The agreement provides for the ECYM
teams, which have a lengthy experience and excellent knowledge of
political and military develcgpments in Bosnia, to assist the OSCE

mission by carrying out some of 1its tasks. ' The ECMM has been




cruclal in enabling the OSCE mission to -field its Delegations and
to begin systematic monitoring activities starting on 15 January.

The OSCE mission is still developing. As of 20 March, 123
members were deployed or en route, and 39 more had been approved
for deployment. The deployment of the mission members 1s naturally
a slow process: they are civilian secondees, not military men that
can be ordered into the area. And they are individually selected
for a specific job.

Like the other civilian implementation agencies, the mission
comes under the general co-ordination of the High Representative
(a function given to Carl Bildt, formef Swedish Prime Minister}.
However, OSCE Head of Mission Frowick, as the head of one of the
main organizations, 1s emerging as a key interlocutor of the three
Dayton signatories for all matters concerning the c¢ivilian
implementation. This has been demostrated by Milosevic's receiving
Frowick for substantive talks despite the fact that RFY is still
kept from participating'in OSCE meetings.

The problems of the civilian implementation derive from the
fact that, unlike the military side, this part is not organized
under a single structure. A number of agencies are responsible,
even though in certain fields their tasks are interconnected. For
instance, it 1is clear that the role of International Police Task
Force (IPTF) is vital for that of the OSCE mission both in the
elections and in the human rights £field. Yet there 1is 1little
coordination between the two (the ITPF depends on the UN: only 600
monitors are presently deployed; it is hoped that the full Force,
1740 meonitors, will be fully deployed by mid-Aprii}.

Also, the initial tendency of IFOR - and of NATO - was to
avoid taking up any civilian task. "Mission creep", an expression
reminiscent of the UN ill-fated operation 1in Somalia, was
considered the main danger. Tc-day, there 135 an increasing
awareness that 1in Bosnia there will be shared success or shared
failure of civilian and military components of implementation. On
the other hand, the main military tasks have' neen successfully
carried out. Thus 1t has been aliready agreed that IFOR will be
responsible for establishing a general environment of safety and
stability for the electoral campaign and operations. Contacts are

underway between the. OSCE Mission and the IFCR command to see tc



what extent IFOR can ensure other election-related tasks (such és
ensuring security at polling stations, transporting electoral

material, providing logistic support for 0SCE supervisors.

Elections

The OSCE electoral tasks are essentially to supervise the
preparation and conduct of elections in Bosnia; to certify whether
social conditions are mature for electicons, and to provide
assistance in creating mature conditions; and to decide the date
of the elections.

The first of these tasks is «carried out through the
establishment of a Provisional Election Commission (PEC) chaired
by the Head of the OSCE mission in Bosnia.rThe PEC is composed of
six members (three experts, and three representatives of the
Bosnian parfies), plus'the Chairman who has the final decision in
case of dispute within the Commission. The meetings of the PEC are
valid with the presence of any four of its members ({(which means
that boycotting the PEC by the Bosnian parties cannot, at least in
theory,rprevent it from working). The PEC has been inaugurated on
30 January and has held its first meeting on 1 February.

The PEC 1is responsible for adopting electoral rules and
requlations regarding voters, candidates and political parties;
the campaign; monitoring and supervising the voting and the
counting of ballots; the establishment, publication and
certification of the results.

Elections to be held under the guidance of the PEC are those
for the Presidency and legislature of Bocsnia and Herzegovina, for
the presidency and legislatures of the two Bosnian entities and,
it feasible, for cantonal and municipal bodies. Contrary to
earlier plans, the PEC is now oriented to hold all these elections
on the same day (possibly September 1, 1996).

The two decisions concerning the certification of the
conditions sufficient and necessary to hold elections and the
election date will be taken (accerding to the Budapest Ministerial
decision) by the Chairman-in-Office of the O0SCE, upon the advice

of the Head of Mission and following consultation with the Hich



Representative and a substantial discussion 1in the Permanent
Council. In practice, the advice of the Head of the OSCE mission
will be decisive.

Concerning the conditions for the elections, the OSCE Mission
has developed 12 goals, mainly drawn £from the Dayton Agreement
itself and from paragraphs 7 and 8 of the Copenhagen Document.
These goals, which must be achieved to a reasonable degree befcre
elections can  be called, include: a politically neutral
environment; freedom of expression and of access to the media,
freedom of association, freedom of movement, the right to freely
form political parties, the right of each Bosnian citizen to seek

office etc.

Electoral requlations

On February 23 the PEC has adopted a first set of requlations.
A definitive and more detailed set of regqulations covering all
aspects of the elections except absentee voting is expected by the
end of March. Absentee voting regqulations are not expected before
early May.

Subjects covered so far are:
- method of wvoting: for the three-member presidency, the election
will be conducted in two constituencies: the Federation will elect
one Bosniac and one Croat, while the RS will elect one Serb;
- registration of voters: the 1991 voters list will be published,
after being updated for those turned 18 and those dead; voters can
then indicate a wish to vote 1in a place other than that in which
they registered in 1991 (details have still to be‘decided);

(A basic dilemma: try to unde ethnic cleansing and re-build
the ethnic fabric, or accept the present situation ?).
- absentee wvoting: there are an estimated 2 million Bosnians
abroad, half of whom probably 1in wvoting age; how they will
register and wvote (whether by mail or 1in voting staticns
throughout the country of fesidence) has yet to be decided; fear
that refugees might fail to register or to vote has been generatad

by the following sentence in the Dayton agreement: "The exercise



of a refugee's right to vote shall be interpreted as confirmation
of his or her intention to return to Bosnia®;

- access to the media: free access to the media continues to be a
problem; for elections to be credible, " it 1is essential that aill
political parties have the opportunity to inform the electorate of
their programmes; the OSCE Mission is working on a code of conduct
to be observed by all media to ensure that news and current
~affairs coverage in the media during the election campaign conform
to international standards of fairness and objectivity;

- supervision: two weeks before election day, the OSCE missicn
will be reinforced by a considerable number of "supervisors"”
(1.200 is the working hypothesis). Their task will be to see to it
that both voting and ballot counting operations proceed in a free
and fair manner and according to the regulations.

There are still many organizational questions to be solved
before the elections can take place, including financial ones (the
-electoral operation as such still does not have a budget). But the
criteria according to which the Bosnian elections will be judged
are political, not organizational. The risk is that they will be
turned into plebiscites which will endorse the past and future
nationalistic policies of the three ruling parties. The challence
lies in the possibility of developing a party system that wou:id
cut across ethnic lines.

In this respect, the present situation does not give room fcr
much optimism. In the words of the European Union at the recent
(22 March) OSCE Senior Council Meeting in Prague: "future peace :in
the former Yugoslavia will depend on the possibility of reviving a
multi-ethnic, multireligicus and multicultural society in Bosnilz,
based on the respect of human rights and the rule of law™.
However, as High Representatlve <Carl Bildt said following tr=
March 18 Geneva meeting, "the forces of ethnic separation still

are far stronger than the forces of ethnic reintegration”.

Human rights

The Peace Agreement gives the OSCE - together with "other

organizations"” - a monitoring role in the field of human rightsz,



through the establishment of 1lcocal offices and assignment of
observers. It also gives the Chairman-~-in-Office of the OSCE the
specific task of appointing a Human Rights Ombudsman. Together
with the Human Rights Chamber, the Ombudsman forms the Human
Rights Commissicn. The Chamber, when resolving or deciding on a
case, forwards a report to the OSCE (as well as to other
organizations). On the basis of the ﬁudapest decision, the O0OSCE
mission will support the Human Rights Ombudsman.

Thus the Peace Agreement has not-specifically allocated human
rights tasks to international organizaticns, none of which stands
out as "lead agency" in this field. Nevertheless, as efforts of
the international community to strengthen respect for human rights
and fundamental freedoms ére closely linked with the question of
creating conditions propitious for elections, the OSCE mission has
established an OSCE Co-ordinating Group to work with
representatives of the international organizations and NGOS. The
mission is alsc developing strategies to reach twelve specific
objectives in the human right fields before it will be possible to
certify that the elections can take place.

On 21 December 1995 -the Chairman-in-Office appointed Ms. Gret
Haller of Switzerland, an ambassador and a jurist, as Human Rights

Ombudsman for Bosnla and Herzegovina.

Reqgional stabilization

In addition to tasks in the field of elections and human
rights, the OSCE has been assigned a role 1in the area of
confidence-building measures and arms control. Through Perscnal
Representatives designated by the Chairman-in-Office, the OSCE is
assisting £he parties of the Peace Agreement in their negotiations
on these issues and in the implementation and verification of
- resulting agreements.

Three different negotliations are foreseen 1n the Peace
agreement: they fit into each other like a set of Chinese boxes.
First, the three Bosnian parties have to agree on an 1initial set
of c¢onfidence-building measures ("art. II negotiations™). Then,

Croatia, FRY and_ Bosnia (the three Bosnian parties) have to



negotiate limitations of armaments and of military manpower: these
negotiations ("art. IV"), which must be completed by June 1993,
logically presuppose an agreement on art. II. Should the parties
not achieve an agreement, the Peace Agreement contains a fall back
mechanism of agreed ceilings. The last stage will be regional arms
control negotiations under a special representative and under the
auspices of the OSCE Forum for Security Co-operation ("art.v
negotiations™}.

Negotiations on art.IT and IV (entrusted to Hungarizn
Ambassador Gyarmati and to Norwegian Ambassador Eide respectively)
are "under the auspices" (as' opposed to "within the framework") of
the OSCE. They are not, technically speaking, OSCE negotiations:
they are not "open-ended" and do not take place in the usual OSCE
meeting rooms. Besides the Personal Representative and the
parties, six "witness" countries are present (the five of the sc-

called "contact group", plus Italy as EU President), as well as

the OSCE Troika (Switzerland, Hungary and Denmark). The 0SCE .

Permanent Council is regularly informed of the negotiations, but
without an actual discussion taking place. These special
arrangements are meant to cover situation such as that of the
Bosnian parties (two-of which are not members of the Q0SCE) or of
the FRY (which is presently suspended from participating in OSCE
meetings) .

The delicate "art. II negotiations™ on CBMs between the parties in
the Bosnian conflict were successfully concluded by Ambassadcr
Gyarmati on 26 January, a few minutes before the Dayton agreeme:nt
deadline. The document signed in Vienna provides for a grezt
number of agreed measures, such as restrictions on the deploymert
of certain weapons, an exchange of data on heavy weapcns, a
temporary prohibition of all military manoeuvres and mutuzl
inspection of military installations. The Bosnian Federaticn ard
Bosnian' Serb sides will also open liaison offices to improve
mutual communicaticn. Mutual 1nspections, which should rzstore
some confidence and trust among the formerly warring parties, hawe
begun in the middle of March. A second rcund of inspecticn wi_l

take place in mid-April.




Bevond the elections: the role of the OSCE after IFOR

The elections are a crucial passage for the re-establishment
of peace in former Yugoslavia. For a number of reasons, however,
they will probably not automatically lead to reconciliation,
either within Bosnia or among the three signatory States of the
Peace Agreement.

Hence the need for long-term action in many fields:

- economic reconstfuction, where the European Union is already
emerging as the "lead agency”;

- the "stability process”, promoted by the European Union, with a
view to fostering reconciliation and mutual osmosis among Bosnia,
Serbia and Croatia in a wide variety of fields, particularly -at
non governmental level;

- monitoring human rights? democracy building, the rule of law,
the rights of minorities, the rights of returning refugees: these
are typical tasks of OSCE missions.

The OSCE has already a mission in Bosnia, which, after the
bulk of the civilian implementation of the peace agreement will be
completed, will naturally be cut to size, but should Continue, to
support the Ombudsman, and for all the mentioned tasks as well. A
mission 1is about to be opened in Croatia, with similar tasks.
Mission existed in Sanjack, Voivodina and Kosovo before the FRY
was suspended from the OSCE meetings: these missions should be re-
_ instated, but probably as branch offices of an OSCE mission having
its headquarters in Belgrade. .

With missions in the three States, the 0OSCE would then be in a
position to carry out a co-ordinated strategy of post-conflict
rehabilitation, which - to-gether with the economic 1incentives,
both bilateral and multilateral, might play a major role in

ensuring long-term stability and reconciliation in the Balkans.

Mario Sica
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Relsearch Project on “The OSCE in the Maintenance of International Peace and Security”
Rome Meeting, 29-31 March 1996

The United Nations and Regional Organizations (The Role of Regional Organizations in Carrying Out Peace-
Keeping Operations)

by

Andrea Giola

C?ntents: 1. Regional groupings of States in the United Nations Charter; 2. The concept of “regional arrangements or

agencies”; 3. Regional unions and the peaceful settlement of “local disputes”, 4. Regional unions and “enforcement

action™; 5. New aspects of regional action in the field of the maintenance of international peace: “preventive diplomacy”,

“peace-making”, “peace-keeping”, and “post-conflict peace-building™; 6. Regional unions and peace-keeping
operations; 7. Conclusions.

+
o

1. The role of Ié'gibnai systems in the maintenance of international peace and security became a subject of

analysis after the end of the First World War, when the first permanent universal organization for peace and security was

established: the creation of the League of Nations and, after the Second World War, its replacement with the United
Nations Organization inevitably gave rise to the questions of the lcompatibi}ity and interrelationship of the universal
system with existing and future groupings of States.

The Covenant of the League of Nations did not con@n express provisions for the coordination of universal and
regional action: one reason for this was undoubtedly the original attitude of the framers of the Covenaﬁt, who wanted a
Sh;ong universal organization ﬁat would not be weakened by explicit ‘approval of regional arrangements. However,
Arlicll: 21 of the Covenant provided that: “Nothing in this Covenant shall be deemed to affect the validity of
' international engagements, such as treaties of arbitration or regional understandings like the Monroe Doctrine, for
securing the maintenance of peace™. Article 21, which was inserted in the vain hope of securing US Senate approval,
thus made it clear that “regionai understandings” were not incompatible with the Covenant, but, in the absence of more
explicit prdvisions, coordination between the universal systemn and such “regional understandings™ was left entirely to
the good will of individual States party to both systems. “
The United Nations Charter tries to reconcile regional and universal action in & more explicit way. Iis

provisions, however, result from a compromise between two competing approaches and, inevitably, present some

ambiguities. The so-called “universalist™ approach was favoured by, among others, the United States, and was reflected




o

in the original Dumbarton Qaks Proposals, which advocated a strong universal organization, primarily controlled by the
five permanent members of the Se;:urity Council, and left little room for regional action. On the other hand, the so-called
“regionalist™ approach, which was favoured by several other States and, especially, the Latin Amefican and Arab States,
clearly emerged at the San Francisco Confgerence. The Latin American States, in particular, wanted to preserve the
inter-american system, which had developed since the end of the XIXth Century: their main objectives were, first, to
achieve priority for regional agencies with respect to the settlement of disputes, and second, to avoid subordination to
the United Nations for fear that the veto right granted to permanent members of the Security Council would in fact
prevent regional action.

A somewhat ambiguous compromise between the two approaches is embodied in Chapter VIII of the UN
Charter, which 1s entitled to “regional arrangements™, consisting of Articles 52 to 54. Other relevant provisions in the
Charter are Articles 24, 33, 43, 48, and 51.

Under Article 24(1), “primary responsibility for the maintenance of intemational peace and security” is
conferred to the UN Security Council. Such “primary responsibility” is, however, not exclusive, and does not preclude,
in particular, a role for regional systems. In fact, Article 52(1) states that: “Nothing in the present Charter precludes the
existence of regional arrangements or agencies for dealing with such matters relating to the tﬁaintenance of intemnational
peace and security as are appropniate for regional action, provided that such asrrangements or agencies and their
activities are consistent with the Purposes and Principles of the United Nations™ Thus the Charter makes it clear that
regional systems are not, per se, incompatible with the universal system. It does not, however, define “regional
arrangements or agencies™, nor does it specify what matters are “appropriate for regional action™.

As far as coordination between the UN and regional systems is concemned, the Charter specifically deals with
two issues: the pacific settlement of disputes, on the one hand, and enforcement action, on the other.

As for the paciﬁc settlement of disputes, Article 52(2) provides that parties to “regional arrangements” and
members of “regional agencies” “shall make every effort to achieve pacific settlement of local disputes through such
regional arrangements or by such regional agencies before referring them to the Security Couneil”. For its part, Article
33, in Chapter VI of the UN Charter, lists “resort to regional agencies or arrangements” among the peaceful means
which the parties to a dispute are obliged to resort to “first of all”. Thus primary jurisdiction for regional systems is
apparently recognized. However, Article 52(4) specifies that: * ... [Article 52] in no way impairs the application of
Articles 34 and 357, which give authority to the Security Council to “investigate any dispute, or any situation which
might lead to intemational friction or give rise to a dispute” (Article 34), and provide that “any Member of the United

Nations may bring ... [such a dispute or situation] to the attention of the Security Council or of the General Assembly”



(Article 35). The interrelationship between the UN and regional systems is fiufther complicated by Aricle 52(3),

providing that: ﬁhe Security Council shall encourage the development of pacific
such regional m'}angerﬁmts or by such regional agencies either on the initiative of
frorn the Secm:it:y Council”

AsS fort enforcement action, Article 53(1) provides, first of all, that: ‘|
- appropnate, ullhze sﬁch n:giénal arrangements or agencies for cnforcerlnent action

Article 43, which envisaged the conclusion of “special agreements™ whereby “arm

settlement of local disputes through

the states concerned or by reference

The Security Council shall, where
under its authority™. In this respect,

pd forces, assistance and facilities ...

necessary for the purpose of maintaining international peace and security” woul@ be made available to the Security

Council “on its call”, specified that such agreements would be concluded “betweet

, the Security Council and Members

or between the Security Council and groups of States”. It is a well-known fact, however, no such “special agreements”

have so far been concluded. From a more general piont of view, Article 48(2) ¢

rovides that: “ ... [Decisions of the

Security Council for the maintenance of intemational peace and security] shall be cfrried out by Members of the United

Nations direcltly or through their action in the appropnate international agencies™.
But the key provision on the interrelationship between the UN and regiona)

Articler 53(1), ts the requirement that “no enforcement action shall be taken under

systerns, which is also contained in

fegional arrangements or by regional

agencies without the authorization of the Security Council”. Thus the Charter mrkes it clear that, when it comes to

“enforcement action”, primary jurisdiction is given to the United Nations. How{
action” is giveni. Moreover, there are two exceptions to the rule: one exception,
interest, is embddied in the last words in Article 53(1), dealing with “measures agaj
s embodied in Article 51, dealing with “the inherent right of individual or colled
occurs”. Independent regional action must, however, end, in the case of measures
the UN is “charg:ed with the responsibility for preventing further aggression by such

when the Security Council takes the “measures necessary to masintain international

The pi&me is then completed by Article 54, which requires that: “The Secu

ver, no defimtion of “enforcement
which is now merely of historical
nst any enemy State™; the other one
five self-defence if an armed attack
Jaken against an enemy State, when
a State™, in the case of self-defence,
peace and security”.r

rity Council shall at all times be kept

fully informed of activities undertaken or in conternplation under regional arrangerjents or by regional agencies for the

maintenmance of international peace and security™.
In conclusion, it seems sufficiently clear that, while recognizing and

[naintenance of peace the UN Charter mtends to subordmate such action to u'N

Encouraging regional action in the

supervision, and, when it comes to

enforcement achon, to strict UN control. The language used in Chapter V1II, hoJrcver is rather ambiguous and, not

surpnsingly, has given rise to different interpretations both in legal literature and

in the practice of States. Additional




difficulties have been created by the development of new concepts in UN practice, which are not expressly covered by
the provisions in the Charter: whereas Chapter VIII is based on the distinction between the peaceful settlement of
disputes and enforcement achion, concepls such as “preventive diplomacy™, “peace-making”, “peace-keeping” and

“post-conflict peace-building™ are increasingly used in UN practice and have to be related to the provisions in Chapter

VIIL

The purpose of this paper is to try to clarify the legal relationship between the United Nations and regional -

arrangements in the maintenance of peace. Such a clarification seems o be particularly important now that the role of
regional action is being rediscovered in the context of the new international situation that emerged after the end of the
so-called “Cold War”. An attempt will be made, first of all, to identify the “regional arrangements or agencies” that are
covered by Chapter VIII (paragraph 2); secondly, the interrelationship between the universal systemn and regional
systems will be exarmined in the context of the peaceful settiement of disputes (paragraph 3) and of enforcement action
(paragraph 4); finally, an attempt will be made to relate Chapterr VIII to the new concepts of preventive diplomacy,
peace-making, peace-Keeping and peace-building (paragraph 5). Special attention will be devoted, in this context, to

peace-keeping operations conducted through regional arrangements (paragraph 6).

2. The first question ansing from an interpretation of Chapter VIII relates to the groupings of States to which its
‘provisions refer. Chapter VIII speaks of “regional arrangements or agencies”, but does not define the two expressions.
Unfortunately, the rravax préparatoires do not help ¢larifying this question.

At the San Francisco Conference, Egypt proposed that regional arrangements should be defined as
“organizations of a permanent nature grouping m a given geographical area severa! countriss which, by reason of their
proxamity, commuanily of interests or cultugal, lingustie, hislorical or spintual affinities, make themselves jointly
responsible for the peaceful settflement of any disputes which may arise .. as well az for the safeguarding of their
interests and the development of their economic and cultural relations™. The proposal was, however, rejected, partly
because it was seen as too restrictive, and also for fear of reopening the difficult negotiations which had fed to agreement
on the provisions of Chapter VIII. No further attempts were, therefére, made to define the concept.

Thus Jack of defination has le;d to considerable controversy in legat literature as well as in State practice, and has
often been considered as one of the factors undermining the operation of Chépter VIII. On the other hand, attempts to

restrict, in one way or another, the category of regional arrangements covered by Chapter VIII have been unconvincing.



The first Quesﬁon to be discussed is the meaning of the word “region” it has

been rightly pomted out that there

I8 no precise geographlcal concept of a “region”. Despite the mjecnon at San Frpncisco of the Egyptian proposal

requiring the emstence of a grouping of States “in a given geographical area™, some fwriters maintain that there should”

necessarily exist some degree of ternitorial proximity of members of a reglonal ammgement this conclusion would be

warranted by the pu:pose of Chapter VIIi, which is seen as the granting to regional

local disputes™ (Amde 52(2)), morover, the contrary opirdon would cause the “de

proupings of the power to resolve

Fentralized system of the UN for
securing the peacg to “largely loose its effectiveness” (Hummer/Scweitzer), But

these arguments are not very

convincing: once it is admitted that there is no scientifically viable critetion to delimit ja “region™ an that a “region” can

only be delimited from a political point of view, there seems to be no satisfactory cntef
of territorial proximity™ is required. Moreover, the purpose of Chapter VIII is not only t
power to solve “local” disputes, but also to give the Security Council the power to
enforcement action under its authority, or to authorize regional enforcement action: th
whether or not the matter is “appropriate for regional action”.

In my opinion, the nevitable conclusion is that, as a matter of principle, eve]
the geographical situation o the common interest of its members can qualify as a
meaning of Chapter VIII. It is true that the three international organizations that are 1
“regional” agencie.:s under Chapter VIII, ie. the Organization of American States (C
Unity (OAU), and the League of Areb States (LAS), are based on a certain “proximity

reason to exchude from Chapter VIII, on this ground alone, other arrangements in whig

ion for determining what “degree

o grant regional arrangements the
utilize regional arrangements for

e only question in this context is

Fy grouping of States founded on
y regidnal” amangement within the
Ecognized by everybody as being
AS), the Organization of Affican

" of their members. But there is no

h such “proximity” is not present

in a comparable degree, such as, for example, the North Atlantic Treaty OrgmizatioT {(NATO), or the Organization of

the Islamic Conferejmce (OIC).

The secorixd important question to be discussed relates to the meaning o
“agencies”. Under the definition proposed by Egypf at San Francisco, only “organ
regional institutioﬁs under Chapter VIII. But the present wording of Chapter VIII
interpretation: even if the terms “organization” and “agency” were considered to be
. and “arrangements” clearly cannot be so considered. Although it conld be argued th
“arrangement”, nbt evety ‘“arrangement” purports to create an “agency”. I
: mstltuuonahzauon reqmred of regional “arrangements of agencies™ is not predeterminy
a regmn *can cmam]y create a fully-fledged “organization”, by which [ mean an inte

separate legal pemonahty, operating through organs of its own; but nothing prevs

F the words “arrangements” and

zations™ would have qualified as

clearly calls for a less restrictive

synonimous, the terms “agency”™

at every “agency” is based on an
 other words, the degree of
ed by the UN Charter: members of

Fgovemmental organization with a

nts them from setting up a less



developed “institutional union™, operating through common organs of the member States, or éven a “simple union”,
operating through the (mere) coc;peration of its members. Whereas the OAS, the OAU, and the LAS undoubtedly
constitute regional “organizations”, nothing warrants the exclusion from entities covered by Chapter VIII of other
regional groupings whose precise legal nature is still the subject of some discussion among legal writers.

Moreover, although all regional groupings are based on an “arrangement”, such an “arrangement” needs not

" necessatily be a formal treaty, binding under intemational law: the term “arrangement” is ambiguous enough to allow

for the inclusion of regional groupings, such as the Organization for Security and Cooperation in Europe (OSCE,
previously known as the CSCE, Conference on Security and Cooperation in Europe), which are based on political
agreements, as such not legally binding. What is probably required, in my opinion, is some degree of permanence and
stability, whithout which a grouping of States could not even be regarded as an international “union™, be it an
nstitutional or a simple union. In other words, it is doubtful that occasional groupings of States can qua]ii‘y as regional
arrangements for the purposes of Chapter VIIL cne could recall, in this respect, the opinion expressed by the
International Court of Justice in the Nicaragua case, according to which the so-called “Contadora Group” could not be
considered as a “regional arrangement” under Chapter VIIL

Having thus examined the concept of “regional arangements or agencies™, there remains the question of their
purpose, i.e. “the maintenance of international peace and security™. Although there is nothing in the Charter to prevent
the creation of regional unions in other fields, Chapter VIII is specifically concerned with arrangements or agencies that
can directly contribute to the maintenance of peace and security. Thus the so-called “functional” unions, such as the
Council of Europe (CE), the European Community (EC), the Organization for Economic Cooperation and Development
(OECD), the Caribbean Community (CARICOM), the Economic Community of West African States (ECOWARS), the
Cooperation Council for Arab States of the Gulf (GCC), and others, would, in principle, be excluded from Chapter VII.
But of course this couid onlj be a prima facie conclusion, since it cannot be excluded that some such unions may
evolve and acquire functions in the field of the maintenance of peace. The EC, for example, is now part of a wider
Euwropean Union (EU), which includes a common foreign and secunty policy; the GCC was founded as a
comprehensive union which, although primarily economically onented, has gained increasing weight in the security
field, the ECOWAS has, since 1981, acquired the functions of a defensive alliance and of a regional system for collective
security.

But the main question concerning the purpose of regional unions derives from a tendency to confine the
provisions of Chapter VIII to those arrangements or agencies purporting to set up a “collective security” system within

the region: according to this view, “it must always be a matter of an inter se relationship, i.e. the regional activities under




Chapter VIII must be taken by or against member States of the Tegional arrangement/ggency” (Hummer/Schweitzer). As

& consequence, dcéfence alliances, i.e. unions that are exclusively or primarily concer]
external aggression, such as NATO, would not be coversd by Chapter VIIL This view
members of regional military alliances, in order to avoid the obligaﬁ‘on fo thlly

activities taken or écontemplated, which derives from Article 54: they preferred to sd

ed with mutual assistance against
was also supported in the past by

infon'n the Secutity Council of

F such alliances as collective self-

defence unions under Article 51, which only requires UN members to report self-defence measures that are actually

taken. This attitud§ is certainly understandable, inasmuch as the disclosure of inform;

ition about contemplated action in

self-defence COUIdé destroy its effectiveness. On the other hand, a good case could be ﬂ'lade that Article 54 is inapplicable

to self-defence, thereby undeﬁraining the main political argument supporting the exclusion of defence alliances from

Chapter VIIL.

In my opinion, there is nothing in the Charter that warmmants the exclusion

hf regional alliances from Chapter

VIII. While it is true that Article 51 appears in Chapter VII, it is equally true that fts purpose is nor to establish the

compatibility of regional alliances with the UN Charter: although originally adopted

to meet the concems of regional

ofganizations, Atticle 51 deals with individual, as well as collective, self-defence an(L according to the now prevailing

opinion, collective self-defence does not presuppose a previous agreement, let alone pn institutional alliance. Moreover,

whule it 1s true that Article 52(2) seems to presuppose the existence of a regional system for the pacific. settlement of

disputes and that repional alliances usually lack such a system, there is nothing in jArticle 53 to prevent the Security

Councl from utilizing regional alliances for enforcement action under its authority

their part: even if directed against States not party to the regional system, such action

——

r from authorizing such action on

would arguably stiil fall within the

wider framework of the UN “collective security” systern. This conclusion is furthdr confirmed by the last phrase in

Article 53(1), under which measures against an “enemy State” could be taken by

“regional arrangements™ without

Security Council authorization: it cannot be denied that such measures concerned third States and could be taken

outsicle the “regional” area.

A final question concems the condition for the legal admissibility of regiondl unions: under Article 52(1), such

unions and their activities must be “consistent with the Purposes and Principles of thg

recall, in this respect, that, according to Article 103, “in the event of a conflict betweer]

United Nations™. It is necessary to

the obligations of the Members of

the United Nations under the ... Charter and their obligations under any other intbrnational agreement”, obligations

under the Charter “shall pre

il”. Explicit reference to regional “activities” in P]nicle 52 is especially significant,

inasmuch as an inconsistency between the UN Charter and regional “arrangemgnts™ is unlikely to occur: on the

contrary, such arréjmgements often expressly state their compatibility with the Charter|




At the STn Francisco Conference, several proposals were made in order g
posmble but none was accepted. As a consequence, one cannot properly speak of §

the UN and regwna.l unions. Moreover, regional unions are not, and indeed cannot by

rrrespective of whether or not they possess a separate legal personality. n order to

)} make a review of this condition
p hierarchical relationship between

b, members of the United Nations,

avoid 1inconsistencies, the United

Nations must, ﬁrst of all, rely on joint membership of States in both systems. In adj;l.mon, recent UN practice places a

special emphasys ;on the need to enhance cooperation between the UN and regional
General Assembly adopted a “Declaration on the Enhancement of Cooperation

Regional A.rra.nge;ments or Agencies in the Maintenance of International Peac

hnions: in December 1994, the UN

between the United Nations and

b and Security” (Declaration on

Cooperation), The Declaration points out that cooperation can take various forms, ipcluding exchange of information

and the holding of consxﬂtations,_ participation’ in the work of the UN, exchange

of personne], materiai and other

assistance. Some regional unions have been granted “observer” status within the General Assembly, end in some cases

formal agreements have been concluded between the UN and regional unions.

In conclusion, as pointed out by the UN Secretary-General in his 1992 r

ort “An Agenda for Peace”, “the

Charter deliberatly provides no precise definition of regional arrangements and agendies, thus allowing useful flexibility

for undertakings by a group of States to deal with a matier appropriate for regional ac

jon which also could contribute to

the maintenance of international peace and security™. According to the Secretary-General, “such associations or entities

could include UEa;ty-based organizations, whether created before or after the foundihg of the United Nations, regional

organizations for mutual security and defence, organizations for general regional dey
particular economic topic or function”, and even “groups created to deal with a sp

issue of current concemn”™. While this last reference could be questioned in light

relopment or for cooperation on a

ecific political, economic or social

of the ICJ dictum regarding the

“Contadora Group™, the very pragmatic approach taken in the report seems to confirm the above analysis.
i

" Recent UN practice is consistent with this pragmatic approach: apart from
other unions have, been, at least informally, recognized by the UN as “regional arrar

OSCE, which wa.*f; granted observer status by the General Assembly in 1993. In Al

the OAS, the OAU and the LAS,

gements oOf agencies”, such as the

hgust 1994, the Secretary-General

convened the ﬁrstj_meeting of the heads of a number of regional unions: participants in the meeting were, apart from the

QOAS, the OAU and the LAS, the then CSCE, the Commonwealth of Independent §
Commonwealth Secretariat, the EU, the Westemn European Union (WEU), and even N
but could not participate.

btates (CLS), the OIC, the (British)

[ATO, ECOWAS was also invited,
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3. As pointed out before, Chapter VIIf deals with two aspects of the role of regional unions in the maintenance
of peace: the peacefill settlement of “local disputes” and “enforcement action”. Both aspects are dealt with in a way that
has given rise to discussions in legal literature and in State practice. As far as the pacific settlement of disputes is
concerned, the provisions in Article 52 have given rise to two competing interpretations: according to the first
interpretation, which was at first strongly supported by the Latin American States, thg settlement of “local disputes™ by
regional unions has priority over the Security Council’s procedures under Chapter VI, the opposing interpretation,
which was oniginally supported mainly by the socialist States, but is now also advocated by the Latin American
countries, favours concument jurisdiction of regional unions under Chapter VIII and of the Security Council under
Chapter V1.

Practice in both the United Nations and regional unions is not very conclusive on this question. Generally
speaking, though, there seems to have been a shift from a widespread preference for a sort of “exhaustion of local
remedies™ principle to the progressive acceptance of a principle of “free choice™ by the parties to the dispute. The shift
has been particularly clear in the practice of the OAS, which has proved that regional dispute-settlement can be very
controversial when the regional union is dominated by one Superpower: wheteas the original inter-american system
went as far as obliging the parties to settle regional disputes first within the system itself, ifs provisions were amended
since 1975 to open the way for the concurrent jurisdiction of the United Nations. Within the UN, the 1982 GA
“Declaration on the Pacific Settlement of Intemnational Disputes” (the so-called “Manila Declaration™} confirmed, on the
one hand, ﬂlﬂt “States parties to regional arrangements or agencies shall make every effort to achieve pacific settlement
of their local disputes through such regional arrangements or agencies before refeming them to the Securnty Council”,
but added, on the other, that “this does not preclude States from bringing any dispute to the attention of the Security
Council or the General Assembly in accordance with the Charter of the United Nations™.

In conclusion, the present situation seems to be that “division of labour™ between the UN and regional unions is
“a matter of practicability and discretion™ {Schreuer), which enhances the need for cooperation between the universal
and the regional systems. The 1994 GA Declaration on Cooperation affirms that “States pa:tiéipating in regional
arrangements or agencies are encouraged to consider the possibility of using or, where appropriate, establishing or
improving at the regional level procedures and mechanisms for ... the peaceful settlement of disputes, in close
coordination with the preventive efforts of the United Nations™. The same Declarati(.)m however, stresses, in the
Preamble, “the primary responsibility of the Security Council, under Article 24 of the Charter, for the maintenance of
international peace and security, and then reproduces, almost verbatim, the provisions of Chapter VIIL It seems clear,

therefore, that, while member States of both the UN and regional unions are encouraged to promote cooperation
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between the two systems m order to avoid conﬂicﬁng action, obﬁgaﬁoﬁs under the Charter must p_revail whenever
conflicts do occur. A brief attempt to clarify the legal situation under the Charter seems, therefore, necessary.

A rather ingenious theory has been put forward in German legal literature, according to which a correct
interpretation of Article 52 has to distinguish between two aspects of the division of labour between.the UN and regional
unions: the first aspect relates to “formal procedural” jurisdiction, whereas the second relates to “merit-based”
Jurisdiction: at the procedural level, Article 52(4) leaves unimpaired the right of States to appeat to the Security Council
and the right of the Council to examine the case under Articles 34 and 35 in Chapter VI; however, as far as jurisdiction
on the merits is concerned, the Security Council could not make recommendations to the parties under Articles 36 and
37 “as long as it is not evident that the means employed on a regional level are ineffective” (Hummer/Schweitzer). It is
pointed out that this interpretation is the only one that makes the rather unhappy formulation of Article 52(3)
comprehensible: Security Council’s encouragement of regional dispute-settlement “on the initiative of the States
concerned” would then mean that, when members of the regional system turn to the Security Council and draw its -
attention to the existence of a dispute, the Security Council could investigate the_ case under Article 34 and could take
provisional measures - such as referral, or referral back, to the regional union, postponement of trgatment until the
regional union has presented a report, maintenance of the topic on its agenda - but could not take measures under
Articles 36 and 37 on the merits of the dispute. In conclusion, Article 52, being lex specialis, would exclude the
application of Articles 36 and 37, but only “as long as the regional procedure promises an effective securing of the
peace” (Hummoer/Schweitzer).

This interpretation has the merit of avoiding concurrent jurisdiction on the merits, which could lead to
éonﬂicling action by the UN and regional unions. However, its practical value seems considerably undermined by some
necessary qualifications. In particular, whereas it is true that Article 52 is lex specialis vis-a-vis Chapter VI, it is
nonetheless true that Article 52 (2) and (3) only speak of “local disputes™ their provisions do not apply when States not
party to the regional system are involved in a dispute. Moreover, Article 52(1) makes it clear, from a general point of
view, that the role of regional institutions is confined to “matters ... appropriate for regional action”, and it seems difficult
to accept the view that “the regional agencies decide for themsélves when a question is appropriate for regional action™
(Hummet/Schweitzer): on the contrary, Article 52, read in conjunction with Article 24, seems to leave lconsidewrable
discretion to the Security Council as to what disputes are api;ropriate for regional seﬂemmt procedures. Finally, it
seems necessary to point out that, whatever its relation to Chapter VI may be, Article 52 leaves the provisions of

Chapter VII virtually unimpaired.
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In conelusion, it would seem that. a real priorty of regional dispute-settlement mecharﬁsms can only exist in
case of disputes involving no actuai or potential threat to international peace, when a potential threat to the peace exists,
the Security Council could always decide that the matter is not appropriate for regional action and, as a result, its powers
under Chapter VI, including Articles 36 and 37, would remain unimpaired. In practice, therefore, the legal situation
seems to reflect the principle of “free choice™ that has emerged in recent State practice: as Professor Bowett puts it,
“reference to a regional organization’s procedures becomes a matter of convenience, not of obligation, and much
depends on the willingness of the parties to accept such a reference”. When a dispute actually involves a “threat to the
poeace™ - and, even more so, when there exists a “breach of the peace™ or an “act of aggression™ - there can be no
question of regional promty: the Security Council could take “action” under Chapter VII, and it could make
recommendations for the settlement of the dispute similar to those it could make under Articles 36 and 37. Thus, in
cases like the Falklands war of 1982, the situation in Nicaragua in 1982-83, the invasion of Grenada in 1983, or the
invasion of Panama in 1989, nothing in Chapter V1II could have prevented the Security Council from exercising “merit-
based” jurisdiction, or taking enforcement action, irrespective of the initiatives taken by the OAS or other regional

unions.

4. When i comes to “enforcement action”, Chapter VIII itself clearly gives priority to the United Nations: under
Article 53, “the Security Council shall, where appropriate, utilize ... regional arrangements or agencies for enforcement
action under its authority”, but “no enforcement action shall be taken under regional amrangements or by regional
agencies without the authorization of the Security Council”.

Article 53 needs to be related to Chapter VII of the UN Charter, dealing with Security Council’s “action with
respect to threats to the peace, breaches of the peace, and acts of aggression™ it is only when one such situation exists
that the Security Council can take “action”, and Article 53 broadens the means at the disposal of the Council by giving it
access to regional unions. In this case also, the Security Council has a wide discretion in assessing whether or not
utilization of regional unions, or authorization of regional action, are “approprate™ under Article 52(1). It must be
pointed out, in this respect also, that the fravaux préparatoires confinn the view that nothing in the Charter restricts
utilization of regional unions to enforcement action within the regions concerned, nor can it be said that regional action
can only be authorized against a member of the regional union. The question remains, however, of whether action

against a third State is permissible under the terms of the regional union: whereas, as stated above, obligations under the
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Charter must preva.ii over conflicting ob]jgﬁtions under regional arrangements, nothing in Chapter VIII gives the Security
Council the power to oblige States to take action inconsistent with such arrangements.

Having said this from a general point of view, it must be pointed out that the two situations envisaged in Article
53 are rather different in nature. When the Security Council utilizes regional unions for enforcement action “under its
authority”, one can properly speak of United Nations action, rather than of “regional” action. It has been said that
regional unions act, in this case, as “subsidiary organs™ of the United Nations. While it is perhaps more comect, at least
when “regional” armed forces are made available to the Security Council, to speak of organs of member States - or, as
the case may be, of a regional organization - placed at the disposal of the United Nations, the fact remains that their
activities are, in principle, directly attributable to the United Nations. On the other hand, when the Security Councii
merely “authorizes™ enforcement action “under regional arrangements or by regional agencies™, it is more difficult to
speak of United Nations action, unless, perhaps, the Security Council reserves for itself, at the very least, the overall
political contro! of regional activities.

As far as the utilization of regional unions by the Security Council is concerned, it would seem that, despite the
imperative language of Article 53, the Council cannot oblige regional unions to take enforcement action. As seen above,
regional unions, even when possessing a separate legal personality, are not, and canmot be, members of the United
Nations. It is true that members of regional unions would, in most cases, all be members of the United Nations, but it is
difficult to directly derive from Article 53 an obligation on their part to take action on behalf of the Security Council. In
this respec-t also, it seems necessary to relate Article 53 to the provisions of Chapter VII. Article 43, in particilar,
envisaged the conclusion of “a special agreement or agreements™ whereby “armed forces, assistance and facilities ...
necessary for the maintenance of international peace and security” would be made “available to the Security Council, on
its call™ such agreements were to be concluded “as soon as possible” between the Security Council and member States
or “groups of Members”. As pointed out above, however, the “special agreements™ envisaged in Article 43 have never
been concuded: as a consequence, enforcement action under the authority of the Security Council could only be taken
on the basis of ad hoc agreements with member States or regional unions, concluded on a case-by-case basis. But no
such agreements have ever been concluded except in the context of the so-called “peace-keeping operations™, which will
be examined below, and none of these have been concluded with members of regional unions as such, or with regional
organizations. In other words, regional unions have never so far been utilized by the Security Council for enforcement
action under its authority.

Coming now to regional action “authorized” by the Security Council, the possibility for regional unions to use

force on their own initiative was a hotly debated issue at the San Francisco Conference. The Dumbarton Oaks Proposals



already stipulated that no enforcement acu'c.m could be taken at the regional level without Security Council authon'zaﬁon;
but this stipulation, coupled with t"he so-called “Yalta Formula” granting veto power to the permanent members of the
Security Counci],-would have resulted in granting each of the five Great Powers the faculty to prevent regional action,
and met with strong opposition on the part of several States. The Dumbarton Oaks stipulation was only accepted after
the recognition of the “inherent right of individual and collective self-defence” in Article 51, which was inserted at the
end of Chapter VII of the Charter. It is, therefore clear that no Security Council authorization is required for collective
self-defence against an “aﬁned attack™, even when action is taken in the framework of a regional union. Another
exception to the authorization requirement was provided for in Article 53 itself, which authorized “regional
arrangements” to take measures against “enemy States™, but this provision is to be considered as obsolete since, inter
alia, all such “ernemy States” have been admitted as members of the United Nations.

The question arises, in this context, of whether there are exceptions to the authorizéﬁon requirement other than
self-defence: it has been suggested, for example, that reprisals not involving the use of force do not require
authorization. More generally, it could be argued that no authorization is required in all cases where regional unions
merely coordinate measures that individual members could lawfully take under intemational law. This question,
however, must properly be placed in the context of the more general question regarding the meaning of “enforcement
action™ in the context of Article 53.

As pointed out before, Article 53 does not define “enforcement action”. The same expression is also used in
Articles 2(5), 5, and 50; in some cases “enforcement action” is opposed to “preventive action”, but nowhere in the
Charter is a definition to be found. Article 2(7) refers to “enforcement measures under Chapter VII”, but Chapter VII,
for its part, only speaks of “action”, arguably because Security Council action under Articles 39 et seg. could be
regarded as “preventive” or “enforcement” action, depending on the existence of a mere “threat to the peace”™ or an
actual “breach of the peace” or “act of aggression™. ¢

Be that as it may, the negotiations at San Francisco seem to point once again to the need to relate Artiche 53 to
Chapter VII, to the effect that measures under both Articles 41 and 42, would constitute enforcement action under
Article 53, at least when an actual threat to the peace or act of aggression is involved. However, such a restricted view
has been contested by some States, especially in the context of measures taken by the OAS.

Both in the case of measures taken against the Dominican Republic in 1960 and in the case of the exclusion of
Cuba from the OAS in 1962, it was argued that “enforcement action” does not include measures short of military force.
In the “Cuban quarantine” case of 1962, it was also argued that “enforcement action” only includes mandatory action,

to the exclusion of action merely recommended by a regional union to member States. Finally, when the QAS

13



establishéd a military force to deal with the situation in the Dominican republic in 1965, it was argued that “peace-
keeping operations” conducted with the consent of the “host State” do not constitute “enforcement action™.

Leaving aside, for the time being, the question of “peace-keeping operéﬁons”, which are not expressly covered
by Chapter VIL, the argument that “recommendatory™ action is not “enforcement actic&f’ is not very convincing. The
1962 advisory opinion by the Intemational Court of Justice in the Certain Expenses case is sometimes quoted to
support this argument, to the effect that “enforcement action” amounts to “coercive action™, to the exclusion of action
merely recommended by an international institution; but the Court was dealing with *“peace-keeping operations”
established at the request, or with the consent of the States concerned, whereas “sanctions” adopted by member States
upen the recommendation of a regional union are clearly taken against a target State, and without its consent.

As for the argument that measures not involving the use of force are not “enforcement action™, notwithstanding
Article 41 in Chapter VII, it has to be conceded that, during the discussions in the Security Council on the 1960
Dominican crisis and on the 1962 Cuban crisis, the majority of the member States seem to have assumed that neither the
imposition of economic “sanctions”, nor the exclusion of a member from a regional union amounted to “enforcement
action”. UN practi(;e, however, is not very conclusive on this point.

The view is sometimes put forward that the kinds of measures that the Security Council can take under Article
41 could be taken within the framework of regional unions without Security Council authorization, at least when
regional action merely amounts to coordination of measures that individual States can lawfully take under international
law. It has been pointed out, in this respect, that “no general prohibition of economic sanctions or otherl reprisals exists
in public international law™ (Frowein), but resort to the concept of reprisals seems to complicate, rather than clagfy, the
matter. Repnsals are, technically, circumstances precluding the wrongfulness of State action: inasmuch as coercive
action consttutes, per se, a viclation of an intemational obligation, such action could be justified as a reprisal, or
countermeasure, where it constitutes a reaction to a previous violation of international law by the target State. But
reprisals can only be taken by the “injured” State or States: whereas one could argue that, when there has been a
previous violation of an erga omnes obligation, all States - or, as the case may be, all members of a regioﬁal union - ¢an
be constdered as injured States, resort to collective self-help other than collective self-defence is still a somewhat
controversial issue.

Moreover, it could also be argued that legality under internationat law is not the approinriate crietion for
determining the kind of collective action that can be taken under the UN Charter: both the Security Council and regional
unions are entrusted with political, rather than judicial, functions, and the object of both Chapter VII and Article 53 is

the maintenance of international peace and securty in cases where there is a threat to the peace, breach of the peace, or
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act of aggression. Both the existence of a previous violation of intemational law and the international legality of
enforcement me;asures seem to bé rinelevant in this context. Inasmuch as a situation exists that warrants the application
of Chapter VII, the Security Council is given the competence to recommend or decide what fneasures States can or have
to take to help maintaining peace, irrespective of whether or not such measures are consistent with existing international
obligations.

Whereas it is true that individual States are not prevented by the Charter to take measures that are either lawfit}
per se or justified as reprisals, action recommended or decided in the framework of a regional union has to conform to
the provisions in Chapter VIIL In the absence of a clear definition of “enforcement action” under Article 53, it would
seem that, as is confirmed by the travaux préparatoires, at least measures under both Articles 41 and 42, inasmuch as
they are “coercive measures™, have to be authornzed by the Security Council.

A related and equally controversial question is whether or not authorization on the part of the Security Council
must be preventive and express. According to one view, authorization could be given at any stage of regional action: this
view would be confirmed by the 1960 Dominican crisis, since the Soviet Union proposed authorization of OAS action
after this had already been taken. Similarly, according to some writers, authorization could also be implicit and even
result from the mere inaction of the Security Council. The fact that the Security Council has rarely given express prior
authorization of regional action under Chapter VIII, and that it has never condemned action taken within the framework
of a regional union, may seem to give some weight to such opinions, On the other hand, it has been rightly pointed out
that such views would loosen UN control over regional action, and would even encourage illegal acts by regional unions,
in the hope that authorization would come afterwards or that condemnation would be prevented by the exercise of the
power of veto within the Security Council.

The view is sometimes put forward, from a more general point of view, that regional action should be permitted
whenever the Security Council fails to exercise its primary responsibility for the maintenance of international peace and
security. However, the drafting history of Article 51 clearly shows that this view is untenable: at the San Francisco
Conference, members of regional unions were fully aware of the dangers implicit in the granting of veto power to the
permanent members of the Council; it cannot, therefore, be maintained that, because of the use of the veto, regional
unions must be given a wider freedom of action than envisaged in the Charter,

Recent UN practice seems to point to a more correct relationship between the Securnty Council and regional
Tlinions, at least where the use of military force is envisaged. In the context of a number of resolutions adopted under
Chapter VII, in particular in the context of the situation in the former Yugoslavia, the Council expressly gave prior

authorization to member States, acting individually or through regional arrangements or agencies, to take “all necessary
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measures” to deal with pa:rtic_ular sutuations. Chapter VIII was expressly rﬁentioned in such resolutions. Moreover, the |
situation in the former Yugos}avia-has given risae to an interesting developmemnf: the provision by NATO of au powef
to support an ongoing UN “peace-keeping operation™. This shows that, even wheﬁ merely authorized by the Security
Céuncil, enforcement action in the framework of regional unions can complement United Nations efforts ion the

maintenance of intemational peace and security.

5. United Nations practice in the field of the maintenance of international peace and security no longer
conforms to the Charter distinction between the pacific settlement of disputes and eﬁforcement action. New concepts
are increasingly being used not only to indicate the various activities that can be undertaken by the United Nations itself,
but also when it comes to encouraging a deeper involvement of regional u_nions in the maintenance of peace.
Significantly, the 1994 GA Declaration on Cooperation lists “the peaceful settlement of disputes, preventive diplomacy,
peacemaking, peace-Keeping and post-conflict peace-building™ as means through which regional arrangements or
agencies can, “in their field of corﬁpetence and in accordance with the Cha:ier, make important contributions to the
maintenance of intemational peace and security™: regional unions are encouraged to consider “ways and means for
promoting closer cooperation and coordination with the United Nations™ in these fields, “with the aim of contributing to
the fulfilment of the purposes and principles of the Chérter”.

Some clarification of these new concepts can be found in the 1992 Secretaty-General report “An Agenda for
Peace™, which containis definitions. “Preventive dipélomacy™ is defined as “acﬁoﬁ to prevent disputes from arising
" between parties, to prevent existing disputes from escalating into conflicts and to limit the spfead of the latter when they
occur”. According to the Secretary-General, preventive diplomacy can include “measures fo build confidence”, “fact-
finding”, “early waming”, “preventive deployment”, and the establishment of demilitarized zones.

“Peace-making” is defined as “action to bring hostile parties to agreement, essénﬁa.lly through such peacefiil
means as those foreseen in Chapter V1 of the Charter of the United Nations™, but then examples are made that include
“sanctions™, as well as “use of military force”, and the deployment of “peace-enforcement units”.

“Peace-keeping™ is defined as “the deployment of a United Nations presence in the field, hitherto with the
consent of all the parties concerned, normally involving United Nations military and/or police personnel and frequently
civilians as well”. Peace-keeping is further characterized as “a tgchm'que that expands the possibilities for both the

prevention of conflict and the making of peace™.
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Finally, “post-conflict peace-building” is defined as “action to identify and support structures which will tend to
strengthen and solidify peace in ofﬂer to avoid a relapse into conflict”™. Accdrding to the Secretary-General, such action
can include “disarming the previously warring parlies and the restoration of order, the custody and possible desh‘ucu'on‘
of weapoons, repatriating refugees, advisory and training support for security personnel, monitoring elections, advancing
efforts to protect human rights, reforming or strengthening governmental institutions and promoting formal and informal

“processes of political participation”.

It must be emphasized that such a categonization of activities, whatever its valﬁe may be in UN practice or from
the point of view of political science, has no precise legal meaning. As the Secretary-General has recognized, the
concepts of preventive diplomacy, peace-making, peace-keeping and peace-building are “integrally related” fact-finding,
for example, though classified among techniques for “preventive diplomacy™, can sometimes be considered as a means
for the peaceful settlement of disputes (Article 33 of the Charter lists “enquiry” among such means), and, depending on
whether or not a “conflict” has already arisen, can be described as “preventive diplomacy™ or “peace-making™,
moreover, where it entails the sending of a mission in the field, it can also be described as “peace-keeping”, at least when
military personnel are involved. The category of “peace-keeping™, in particular, is really a technique that can be used for
“preventive diplomacy™, “peace-making™, or “peace-building™.

The legal irreievance of the categorization see“ms to be further confinmed by the 1995 Secretary-General report
“Supplement to An Agenda for Peace”, where the categories are augmented from four to six: “pgace~maldn_g” is coupled
with “preventive diplomacy™, but “sanctions™ and “enforcement action” become separate categories; “peace-keeping”
and “post-conflict peace-building” remain separate categories; “disarmament” is added as a new category.

The emerging picture is one of ambiguity and con.fusion, at least from a lawyer’s point of view. The Charter
only distingtishes between the peaceful settlement of disputes (Chapter VI) and action with respect to threats to the
peace, breaches of the peace and acts of aggression (Chapter VII). As far as regional unions are conceined, Chapter VIII
distinguishes between the peaceful setflement of local disputes (Article 52) and enforcement action (Article 53).
Consequently, as far as the range of activities described as preventive diplomacy, peace-keeping, peace-making or
peace-building are concerned, the only relevant questions, from the point of view of the UN Charter, are whether or not
the United Nations ¢an perform a particular activity, and which are the competent organs, and, when it comes to regional
activities, how can a particular activity be related to the “division of labour™ delineated in Chapter VIII.

In the next paragraph, I shall try to clarify the legal relationship between the United Nations and regicnal unions
in the field of “peace-keeping™ activities, which are certainly the most important. From a general point of view, it must

be pointed out that all regional activities in the maintenance of peace - be they preventive diplomacy, peace-making,
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peace-building or other - must be tested against Chapter VIIL: if they consist of peaceful settlement of disputes, Article

52 (2) (3) and (4) apply, if they amount to enforcement action, Article 53 applies. Activities that neither consist of
peaceful setflement of disputes nor amount to enforcement action - such as, for example, confidence-building or early
warning - are to be considered as permitted by Article 52(1), if “appropriate for regional action™ and “consistent with
the Purposes and Principles of the United Nations™ . Inasmuch as the Security Council is given wide discretion in
determining what is appropriate for regional action, cooperation between regional unions and the United Nations is
essential to avoid possible conflicts. The 1994 Declaration on Cooperation, though encouraging, in particular, the
promotion of confidence-building measures at the regional level, as well as the use or establishment of “procedures and
mechanisms for the early detection, the prevention and the peaceful settlement of disputes”, has made it clear that

regional efforts have to be undertaken “in close coordination with the preventive efforts of the United Nations™.

6. As rightly pointed out by the UN Secretary-General, peace-keeping is “the invention of the United Nations™.
Peace-keeping operations developed i UN practice as special procedures for the maintenance of peace, but are not
expressly provided for in the UN Charter. Under the definition proposed by the Secretary-General, “peace-keeping” is
“the deployment of a United Nations presence in the field, hitherto with the consent of all the parties concerned,
normally involving United Nations military/or police personnel and fiequently civilians as well”; the involvement of
military forces seems, therefore, to be the essential feature of peace-keeping operations.

There have been two main types of peace-keeping operations: military observer groups, and peace-keeping
forces. Both types of operations are established by the resolution of a UN organ, usually the Security Council, and the
operations as such can be considered as subsidiary organs of the United Nations. The Secretary-General is usually
entrusted with the task of recruiting military observers on an individual basis, whereas peace-keeping forces consist of
military contingents placed by member States at the disposal of the United N;aﬁéns on the basis of ad hoc agreements
concluded with the Secretary-General. Military observer groups are usnally charged with verification functions that can
be described as “fact-finding”, whereas peace-keeping forces have been charged with a variety of additionat functions,
ranging from interposition between the parties to a conflict or dispute, to the maintenance of law and order,
‘tiumanitarian assistance and other fiinctions: both military observer groups and peace-keeping forces could, therefore,

be considered, depending on the circumstances of the case, as instrumnents for preventive diplomacy, perace-making, or

peace-building.
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Whereas military observers are usuajly unarmed, peace-keeping forces are armed forcés, but are usuallv not
supposed to use force except in seif-defence; they are, moreover, usually expected to act impartially. Especially recent
UN practice, however, has seen several departures from the “classical” features of peace-keeping operations: there have
been cases where peace-keeping forces, in particular, have been given mandates that have led them “to forfeit the
consent of the partizs, 10 behave in a way that was perceived o be partial and/or 1o use foree other than in self defence”.

Vanous features ditferentiate these peace-keeping operations from the kinds of action originallv envisaged in
the UN Charter. These have led to considerable controversy both in legal literature and in State practice regarding iheir
legality under the Charter, as well as which UN organ is competent to establish them. However, this controversy seems
to have lost some momentum: orginally strongly oppoesed by some member States, UN peace-keeping operations now
seem to be accepted by everyone, at least when they are established by the Security Council. Consequently, it does not
seemn necessary to exarnine the question of their precise lega! basis in the context of this paper, except in so far as 1t has
implications for the legal relationship between the United Nations and regional unions,

A number of peace-keeping operations have in fact been established m the framework of regionat arrangements
or agencies. Observer groups were created by the OAS on a number of 8ccasi0ns, and the OAU also estublished a
“Neutral Mililary Observer Group™ in 1982, which was entrusied with verification tunctions in Rwanda and Uganda.
One could also mention the EC-CSCE Monitor Mission in Yugostavia, which, though charged with functions additional
to mere verification, was composed of unarmed monitors.

But there have also been a number of cases where regional peace-keeping forces have been established: the
OAS ci‘eated an “Inter-American Anned Force™ in 1965 for the purpose of “cu-operating in the restoration of normal
conditions in the Dominican Republic, in maintaining the security of its inhabitants and the inviolability of human nghts,
and in the establishment of an atmosphere of peace and conciliation in which democratic institutions will be able to
function™;, the OAU created a “Neutral OAU Forc;e in Chad™ in 1981 to supervise the cease-fire, ensure freedom of
civilian movement while disarming the population, restore and maintain law and order, and help organize and train an
“integrated armed force™ the LAS crealed an “*Arab Secusity Force” in 1961 o give “effective assistance to safeguard
the independence of Kuwait™; in 1976, it further established a peace-keeping force - the “Symbolic Arab Security
Force™, later expanded to become the “Arab Deterrent Force™ - in order to “maintain security and stability in Lebanon™
Other examples mclude: the “Commonwealth Monitoring Force™ established within the framework of the Brtish
Commonwealth in 1979 in order to supervise the cease-fire in Rhodesia; the “Cease-Fire Monitor Group™ created by
the ECOWAS in 1990 in order to supervise the implementation and ensure strict cornplisnce with a cease-fire it had

imposed on all the parties to the conflict in Liberia, a peace-keeping force established by the CIS in 1994, in order to deal
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with thé siﬁmtion in Georgia. Finally, the latest - and, perhaps, most significant - example of a regional peace-keeping
force is the “Implementaﬁon Force” (IFOR) set up in -1 995, mostly in the framework of NATO, in order to “ensure
compliance™ with obligations undertaken under the peace agreement donceming Bosnia-Herzegovina,

Peace-keeping forces have sometimes been set-up by occasional groupings of States, outside the framework of
an existing international union: the “Multinational Force and Observers”, created under a 1981 ragreement between
Egypt and Israel, and the “Multinational Force™ deployed in the Lebanon in 1982-84, are cases in point. It is doubtful,

however, that such occasional groupings of States can be considered as “regional arrangements or agencies™ within the

meaning of Chapter VIII of the UN Charter.

From the point of view of their structure, regional peace-keeping operations do not substantially differ from UN
operations, chh were clearly taken as a model Depending on whether or not the regional union has a separate legal
personality, such operations can be considered as being organs of an international organization, or common organs of
the member States; in cases where the integration is minimal, one could merely speak of co-ordinated action of the
participating States. But the main question that concemns us hete is, of course, the legal interrelationship between the
United Nations and regional um'oﬁs_ in the establishment and conduct of peace-keeping operations.

The controversial question is essentially whether or not peace-keeping operations amount to “enforcement
action” within the meaning of Article 53 of the UN Charter: although the Security Council has never so far utilized
regional unions for peace-keeping operations “‘under its authority™, the quesﬁon remains of whether regional peace-
lltt-eeping tequires prior authorization from the Security Council.

Extreme views have sometimes been put forward in this respect. In the 1965 Dominican case, it was contended
that peace-keeping can never a;mount to enforcement action; the 1962 ICJ advisory opinion in the Certain Expenses
case is often quoted to Si:pport the view that enforcement action -does not cover operations established with the coﬁsent
of the “host $tate”, i.e. the State in whose ternitory the force is to operate. At the opposite extreme, the view has been
puf forward that peace-keeping always amounts to enforcement action, inasmuch as it involves the deployment of
armed forces.

Such extreme views fail to take into account ihat there is no legal definition of “peace-keeping™, and that peace- .
keeping operations have developed in UN and regional practice in a v#:iety of ways that cannot be reconciled with either
of them. In particular, with all due respect to the opinion of the ICJ, consent on the part of the host State is a rather
artificial criterion for establishing the non-coercive nature of an operation in all situations where there is a conflict within
a State rather than between States: the view that intervention on the side of the legitimate Government is always

permitted under international law seems rather outdated and, in any case, as pointed out above, the lawfulness of .
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regional action under general international law does not necessarily deprive it of the character of “enforcement action™
under Article 53. Moreover, in some cases the host State is in a state of anarchy, or semi-anarchy, and it is difficult, if not
impossible, to determine which party to the conflict is the “legitimate™ Govemment. It is significant, in this respect, that
under the definition proposed by the UN Secretary-General, the consent of “all the parties concemed” is a necessary
feature of “classical peace-keeping™. |

The 1994 GA Declaration on Cooperation conﬁrms that the proper answer to this question lies slomewhere in
the middle: the Declaration encourages regional arrangements or agencies “to consider, in their fields of competence, the
possibility of establishing and training groups of military and civilian observers, fact-finding missions and contingents of
peace-keeping forces, for use as appropriate, in coordination with the United Nations and, when necessary, under the
authority or with the authorization of the Security Council, in accordance with the Charter”. The General Assembly
seems to have thus taken the view that, in some cases, poeace-keeping does amount to enforcement action. Its
pronouncement is all the more significant in the light of a clear statement in the Preamble of the Declaration to the effect

that “peace-keeping activities undertaken by regional arrangemmnents or agencies should be conducted with the consent of
the State in whose temitory such activities are carried out™: this would seem to support the view that the consent of the
host State does not necessarily deprive a peace-keeping operation of the character of enforcement acﬁon within the
meaning of Atticle 53 of the UN Charter.

In my opinion, this is the comrect view. Whereas simple observer groups can easily be dismissed as not
constituting enforcement action when they act with the consent of the host State, the deployment of a i)eace-keeping
force would constitute enforcement action in all cases where the force is given a mandate that exceeds the principles of
“classical” peace-keeping, i.e. consent of all the parties concerned, impartiahty and the non-use of force except in self-
defence. Whereas one could argue that, in such cases, the term “peace-enforcement” would probably be more
appropriate than “peace-keeping”, this 15 clearly a merely terminological nicety that does not affect the legal situation:
this requires that regional action be conducted under the authority, or with the authorization, of the Security Couneil.

Turmning now to the practice of the Secuﬁey Council, it must be conceded that the attitude taken by the Council
is not very conclusive. Apart from the case of the OAU force in Chad, in which the Council “took note™ of the decision -
of the OAU to establish the force, no clear “auﬁloiiz.ation” was given except in the recent case of IFOR in Bosnia-
Herzegovina. This attitude is not very encouraging, since there can be little doubt, in my opinion, that several other
operations undertaken by regional unions considefﬁbly exceeded the requirements of “classical” peace-keeping.

On the other hand, the “authorization” given to “Member States acting through or in cooperation with

[NATOJ to establish I[FOR cleatly confirms that, in principle, “peace-keeping” operations do sometimes amount to

21




enforcement action: it is significant, in this respect, that the Council authorized the taking of “all ﬁecessaw measﬁres”_.
and that it expressiy spoke of “enforcement action by IFOR™, while taking note, at the same time, that the parties to the
peace agreement had “consented to IFOR’s taking such measures”. While Chapter VIII was not expressiy mentioned
and authorization was given “under Chapter VII of the Charter”, the Council requested States participating in the
operation “to report to the Council, tlu'oug'h the appropnate channeis and at least at monthly intervals™ since the
operation does not amrount to collective self-deferice under Article 51, such a request seems to be based on Article 54.

Apart from cases where “paace-keeping” really mnomlts: to “cnforcemiant action”, the relativuship between the
UN and regional umons intending to engage in peace-kéeping operations is to be governed by Article 52 (2) (3) and (4)
in all cases where such operations can be considered s “oorts to ackiovs pacific setflement of local disputes™. [n such
cases, and in all other vases, cooperation between regional unions and the United Nations is to be seen as essential in
. order to avoid contlicts. As pointed ont in the 1994 GA Daclaration on Connaration, stch coeperation can take vatous
forms, ranging from the exchange of information and the holding of consultations, to the making available of personnel,
material and other assistance.

In this last respect, interesting developinents in recent practice nclude instances of “co-deployment” wnd “joint
operations”. Cases ol co-deployment concemn the deploymeni of United Nations field missions it conjunction with the
ECOWAS operation in Liberia and the CIS operation 1on Gaorgia: in theﬂopinion of the UN Secretary-General, such
cases, if successful, “may herald a new division of labour between the UN and regional organtzations, under which the
regional organization carmes tha main burden but a small LN aperation supports it and verifies that it is functioning in a
manner consistent with positions adopted by the Secunty Council™. As an example of a “joint. operation™, the Secretary-
General mentioned the UN nussion in Haity, the staffing, direction and financing of whach are shared betwee the UN and

iz OAS: this case is also singled out as “a possible model for the future that will need careful consideration™.

7. {Conchusionis]
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QOSCE PEACEKEEPING
by
Natalino Ronzitti
| I
INTRODUCTION
1. CSCE institutions were established in 1989 by the
Charter of Paris for a New Eurcpe, a turning point in the
pan-Eurcpean process, The Charter‘celebréted the end of the
Cold War and at the same time inaugurated a new era for the
CSCE. Yet the participatiﬁg States soon discovered that the
institutions created by the Charter wbuld have to be
strengthenéd and that the CSCE mechanisms would have to be
reviewed or amended. CSCE peacekeeping is a part of this
process almed at strengthening and deepeﬁing the European
architecture. |
The Prague- Document "~on Further Development of CSCE
Inétitutions and Structures, adopted by the Council on 30
January 1992, for the first time addresses peacekeeping in

the CSCE context. Peacekeeping is seen as an instrument for

"¢grisis management and conflict prevention. In addition to

regquesting that the Helsinki Follow-up Meeting examine the
possibility of improving the classic tools ‘for_ crisis
management and conflict prevention (fact Afinding and
rapporteur missions, anitoring nﬁssionSf good offices,
counselling and conciliation, disputer settlement), the
Council asked that it give ‘careful consideration to
possibilities for CSCE' peacekeeping or ‘a CSCE role in

peacekeeping*. This alternative formulation shows that



2
partidipating States have two concepts of peacekeeping in
connection with the CSCE: fuil—fledged peacekeeping under
CSCE responsibility or a CSCE subsidiary role in
peacekeeping carried out by other institutions (for the
drafting history on the Chapter on‘peacekeeping, see G.

Scheltema, "CSCE Peacekeeping Operations", Helginki

Monitor, 1992, pp. 10-14).

In Helsinki, a number of proposals were put forward
for giving the CSCE a subsidiary role in peacekeeping. A
Dutch proposal assigned a central role to the existing
military alliances, such as NATO and Western European Union
(WEU) . The United States submitted a discussioﬁ paper in
which the task o¢f carrying out peacekeeping operations
should be given to NATO, since CSCE had no military
capabilities: participating States should attribute CSCE
the competence. to call an existing institution {such as
NATO) to conduct peacekeeping missions; the CSCE should
provide political authority and legitimacy and, once NATO
has initia%ed a peacekeeping mission, the CSCE will monitor
the operation tc review the progress made in solving the
crisis and bringing peace. According to this project, other
CSCE States would contribute through the NACé or in otherr
practical ways 1f they are not members of that
orgahization.

Yet it was the first alternative, that is, the idea of
having an independent CSCE peacekeeping rcapacity, that
gained currency and found its place in Chapter III of the

Helsinki Document. A proposal submitted by Nordic



3
countries, Canada-and some central and eastern Eurépean
countries drew up the main architecture of CSCE
peacekeeping. In ancther, submitted by Eugopean Community
member States, peacekeeping was SsSeen as an "action to
_maintain' stability on the ground"; the EC proposal
addressed CSCE peécekeeping as an independent regional
action, to take place within the framework of the United
Nations and its Chapter VIII. It must be pointed out that
both the proposal of the Nordic countries and that of the
other States stated that CSCE péacekeeping should be
considered’ "when there is a threat to peace and security-
on the territory of the CSCE participating States, and
particularly in -cases of conflict within the CSCE area
involving gross and consistent breaches of CSCE‘principles,
commitmenté and provisions“; But this formula, which is a
mixture of article 39 of the UN Charter and other CSCE
documents, was left out and did not find its place 1in
Chapter III of the Helsinki Document. Paragraph 17 of
Chapter III makes a reference only to a situation of
internal or international confiictq without any
specification of the nature of the conflict.

The rules on-peacekeeping drafted in the 1992 Helsinki
Document have not been changed by the decisions adopted at
subsequent CSCE meetings. The Ministerial Council, held in
Rome on 30 November-1 December 1993, established the basis
for  "Third party peacekeeping", that is,_the possibility
for a CSCE membef State to carry out peacekeeping

operations under international <control. Third party
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peacekeeping will not be considered here, as it-is the
subject of another paper. Contrary to expectations, the
1994 Budapest Summi t Declaration did not establish new
rules on péacekeeping; it decided only that preparatory
work be started for deployment of a peacekeeping mission in
Nagorno—Karaﬁgkh, as soon és the conditions set out in
Chapter III of the Helsinki Document are fulfilled.

At present there are no proposale for changing the
rules established in the Helsinki Document. It is too early
to know if new proposalsrwill be prepared for submission at
the 1996 Lisbon Summit. Conseguently, assessment of OSCE
peacekeeping will be based mainly on Chapter III of the
Helsinki Summit and the work done by the HLPG in Vienna for

the peacekeeping mission in Nagorno-Karabakh.

II

THE HELSINKI PRCVISIONS ON PEACEKEEPING ..

2. The United Nations Charter does not contain very
detailed provisions on actions taken to maintain or restore
international peace and security. Chapter VII refers to
‘three categories of actions in articlesJ40, 41 and 42, that
is, provisicnal measures, measures not-involving the use of-
armed force and action by the Security Council (enforcement
measures). Articles on troops supply and on cemmand and
control have also be added, but have net yvet ‘been
implemented. The notion of peacekeeping does not appear in

the UN Charter; this is the result of UN practice and a
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scholarly construction. In the Agenda for Peace and its
supplement, the UN Secretary General has tried to clarifyl
the terminology connected with the Uﬁ operations for
maintaining iﬁternational peace and security: peacekeeping,
peace-enforcement, peace-building, etc. Questions related
to command and control have not yet been clarified in a
comprehensive document. The model Status of Forces
Agreements (SOFA) and the model Participation Agreemeﬁt
with troop-contributing countries are the only documents
connected with that crucial question. Moreover, the
question of the applicability of humanitarian law to UN
personnel is still open, notwithstanding the conclusion of
the 1995 Convention on the safety of United Nations and
asscciated personnel.

Compéred to the UN Charter, the' Helsinki Document
establishes a set of very detailed rules on peacekeeﬁing.
Its ambition is to set the limits within which peacekeeping
operaticns must be confined. Whether and in which way the
Helsinki provisions on peacekeeping are effective 1s a
matter that will be evaluated at the end of this paper. At
this Jjuncture, it will only be pointed out that the
peculiar decision making of the OSCE and the preference for
specifving detailed 7rules rather than letting the
organization’s practice build them up has led the
participating States to establish a system aimed at
providing a complete discipline for OSCE peacekeeping. The
various aspects of that system are described in the

following chapter: the concept of peacekeeping; its
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functions; the conditions for initiétingIpeadekeeping;.the
conditions for the actual dispatch of a peacekeeping
mission; the chain of command; the terms of reference of a
peacekeeping operation; peacekeeping persohnel and how to

finance a peacekeeping operation.

3. The Helsinkil document does not contain a definition

of peacekeeping. It does, however, focus on elements which

concur in construing a concept of OSCE peacekeeping. First
of all peaeekeeping islnot an end in. itself; it 1is an
instrument for conflict prevention and crisis management.
For this reason the ‘main task of peacekeeping is to
complement ongoing efferts for a political solution. In
other words a military solution cannot preempt political
action. In this respect, OSCE peecekeeping differentiates
from UN peacekeeping, since neither the Charter nor UN
practice indicates the political instrument as a
precondition for _initiating peacekeeping. ~The other
‘elements feferred to in the Helsinki Document are the
classic elements oflpeecekeeping: consent of the perties
directly concerned, impartiality and a time limit.

" A peacekeeping operation can be_engertaken in case of an
internal conflict or a conflict between States. In both
cases, the,State'or States concerned must be participating
States. Since O©OSCE is a regional organization a
peacekeeping miesion outside its borders cannot be

undertaken.
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The consent of the parties is required. This means that in
case of an internal conflict consent should be provided not
only from the governmental authorities but alsec from
insurgents or dissident groups. The classic principle
volenti non fit iniuria applies. Since a peacekeeping
operation is not an enforcement action, entry into foreign
territory requires the consent of the territorial
sovereign.

Impartiality 1s another feature of OSCE peacekeeping. It
means that the OSCE peacekeeping authorities cannot take a
stance for one or the other of the faetions involved.
Compared to politieal action, impertiality in peacekeeping
should be easief to maintain. .

A time limit is also a common feature of UN peacekeeping
cperaticns. Usually the Security Council mandates the
Secretary-General to deploy a force for a fixed period. If
additional‘perieds are required, this is decided by the
Security Council. 2 classic example is the UNFTCIP, for
which the mandate, originally fixed for six months, has
been renewed every six months. The requisite of time limit
puts peacekeeping _missions into the hands of the
organization’s political organs. They have the power to
extend the mission or to decide its termination after the
expiration of the time limit.

Enforcement action by a peacekeeping mission is. clearly
ruled out: Even though recent UN practice, fer instance
related to UNPROFOR, shows that the distinction between

peacekeeping and peace-enforcement is sometimes blurred,
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the two categories of actions must be kept separate. The
dividing line 1is related to the use of force. In the first
case, the use of force is strictly confined to cases of
self-defense by the peacekeepers; in the second, force can
serve political purposes, such as disarming a faction or
restoring the authority of the constituted eovernment.

Can an enforcement action carried.out by an organization
other than the OSCE act as a support for an OSCE
peacekeeping mission? UN experience includes the case of
UNPROFOR, where enforcement action was entrusted to NATO,
while UNPROFOR was carrying out a strictly peacekeeping
mission. The Helsinki Decument makes no stateﬁent on this
point. An enforcement action can be-authorized only by the
Security Council; the OSCE has no competence in this
matter. Therefore the case would be that of a peacekeeping
operation carried out by the'tascE and supported by an
enforcement action authorized by the Security Council. This
Would involve a divisien of‘labor between the OSCE and the

‘United Nations, which is the subject of another paper.

4. The functions of peacekeeping are listed in Chapter
/

III, para. 18 of the Helsinki Document. The list is ﬁot
o

exhaustive and the activities mentioned there are classic

examples of peacekeeping tasks: supervision and maintenance

of a ceasefire; monitoring troop ‘withdrawals; support in

the maintenance of law and order; humanitarian and medical

aid; assistance to refugees. Since. any enforcement action

is ruled out, OSCE peacekeeping cannot entail use of force
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against a State. For instance, a second generation
peacékeeping operation or an action against an aggressor is
excluded, all the more so since an OSCE peécekeeping
operation requires the "consent of the parties directly
concerned" . |
The Helsinki rules indicate the nature of the personnel to
be used. An operation might involve éivilian and military
personnel or only one category of personnel. The civilian_
component has been placed on the same footing as the
military one. This is in keeping with the current trend of
giving greater importance to civilian personnel in UN
peacekeeping operations.

The Helsinki rules are flexible on the size of peacekeeping
operations. Both small-scale and large-scale missions
gualify as peacekeeping operations and might involve a
simple obsexver mission, a monitoring mission or a larger

deployment of forces.

5. A peacekeeping operation can be started only if a
number of conditions Vare' met. The responsibility of
initiating a peacekeeping operation lies with the Council.
The Council or the Senior Council acting as its agent have
the authority to take a decisicon for this purpose. The
Council can act ex officio. However a reguest to initiate
a peacekeeping operation can be put forward by one or more
participating States and addressed to the Senior Council
through the Chairman—in—officé. This means that any

participatinig State can address a regquest, even though it
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is not directly .involved in the situation requiring a
peacekeeping operation. But a peacekeeping operation
regquires Jthe consent of the parties directly concerned" -
a condition which 1is characteristic of UN peacekeeping
practice. The Helsinki Document does not specify what
parties mean. If this is clear in case of internaticnal
conflict, it 1s disputable in case of internal conflict.
Does parties mean the éonstituted government and the
insurgents? What about a situation in .which more than one
faction is fighting against the constituted government?
Since a MOU with the "parties concerned" 1s reguested
before the actual.dispatch of a mission, does it méans that
the MOU should be signed "all partiesﬁlto the conflict?
The mandate adopted by the Senior Council should be "cleér
and‘precise". This condition will not be easily met, since
it is difficult to gquote examples of diplomatic documents
of that nature,lparticularly if a large number of States
concur in adopting the decision. The practice of the UN
Security Council on peacekeeping; which counts less members
than the OSCE Council, is instructive,
The mandate should be ll'clear and precise", however, on at
least one point: the time limit of the peacekeeping
mission. This requisite is wunderlined by the Helsinki
Document, which affirms that peacekeeping operations "must
be understood to be limited in time". The time limit is a
condition in keeping with UN practice. It 1s conceivable

that time limits can be extended for further periods if the
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presence of the peacekeeping mission is required to achieve
the objective of a negotiated settlement .

The mandate should alsoc indicate the kind of peacekeeping
mission to be established and what peacekeeping activities
might be most appropriate. To this end, the Senior Council
can avail itself of the cooperation of the Consultative
Committee of the Conflict Prevention Center (the reference
should now be to the Permanent Council).

Finances are a crucial aspect of any peacekeeping
operation. This problem is tackled in another paper.
Suffice it to say here that the financial basis is also a
condition Eor initiating a peacekeeping operation.

6. The actual dispatch of peacekeeping forces ié
subject to a consensus decision by the Council .or the
Senicor Council after the existence of a number of
condition% has been wverified. First of all a political
evaluation of the situation has to be made to ascertain
whether "all parties concerned have demonstrated their
commitment to creating favorable conditions for the
execution of the operation, inter alia, through a process
of peaceful settlemenﬁ and their willingness to co-
operate". It is thus again pointed out that peacekeeping is
not an end in itself but a tool complementing a peolitical
proéess of dispute resoclution. Moreover, the following
three conditions are prerequisites.for the actual dispatch
of peacekéeping forces:

- the establishment of an effective and durable ceasefire;

~



12
- agreement on the necessary Memoranda of Understanding
with the parties‘concerned;
- provision of guarantees for the safety at all times of
- personnel involved.

These conditions are hard to meet. A ceasefire may be
established, but it is difficult to predict if it will
last, that is, 1if it 1is "an effective and durable
ceasefire"’. The same is true for the safety of personnel
involved. If the ceasefire is effective and durable, the
safety of the personnel may possibly be guaranteéd "at all
times". However, the situation on the ground is never
clear-cut and the assurances given by the warring factions
could pro&e to be elusive. UN statistics prove that
casualties among UN peacekeepers have increased
dramatically and that UN personnel has been detained or
taken hostage. The conclusion of a MOU with the "parties
concerned" seems to be a condition that is easier to
fulfill. But not even this is the case when the conflict
has an intermal character and more than one faction is
striving to overthrow the constituted government.

Once the decisjion to dispatch a miésion has been
taken, peacekeeping forces are dispatched "as soon as
possible". This‘ does not mean "immediately after" the
conseﬁsus decision taken by the Council or the Senior
Council; the meaning of “as soon as possible" depends on.
thel circumsténces enabling OSCE peacekeeping forces to

enter foreign territory.
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7. As practice has‘shdwn, the chain of command in a
peacekeeping operation 1s very important and can be a
source of conflict between the States to which forces
belong unless cleaf rules are established. The Helsinki
Document makes a distinction between "overall operational
guidance* and "operational command".

Overall operational guidance 1s a task entrustéd to
the Chairman-in-Office by the Council or the Senior
Council. The Council/Senior Council gives the Chairman-in-
Office the appropriate directives, even though there is no
specification on this point in the Helsinki Document. The
functions inherent to the pqlitical guidance,of'the mission
are not the exclusive competence of the Chairman-in-Office:
participating States are entitled to share these

responsibilities through an ad hoc  group. This body

consists of represéntatives of three categories‘ of
participating States: the States to which the preceding and
succeeding Chairmen-in-Office belong (this means that the
Troika is represented since the group is chaired by the
Chairman-in-Office in exercise); the supplier States; that
is, those profiding personnel (both military and civilian)
for the mission; States making "other" significant
contributions" to the operation. This last category is not
specified. It may refer to those States giving additional
financial contributions to the mission or to those that
provide logistic support.

The tasks. assigned to the ad hoc group are of a

political-military nature, since it monitors the mission,
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acts as a point of contact for the Head of Mission and
provide assistance to him. The Helsinki Document adds that
the ad hoc group provides "overall operétional support" for
the miséion.

The ad hoc group had another important task: to supply
information to the organ that functions as a "liaison"
between the operation and the participating States, the
Consultative Committee of the CPC. After the reorganization
of the OSCE structure, however, these functions now belong
to the Permanent Council.

As mentioned previously, the Helsinki Document
distinguishes between political guidance of the mission and
operational command in the field. The latter is given to
the Head of Mission, who i1s nominated by the Chairman-in-
Office, though the nomination must be approved by the
Senior Council. Rules concerning the Head of Mission are
very spartan as compared to those regarding other aspects
of peacekeeping. It is only stated that the Head of Mission
"will be responsible to the Chairman-in-Office" and that he
“will consult and be guided by the ad hoc group®". This may
create a problem concerning the unity of command énd its
effectiveness in the field. According to the letter of the
provision, the Head " of Mission should take orders
(*"guidance") from the ad hoc group and at the same time be
responsible for their execution to the Chairman-in-Office,

who 1s the nominating authority.
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8. Para. 35.to 37 of the Helsinki’Document.deal with
peacekeeping personnel. Since a peacekeéping operation may
involve civilian and/or military personnel (para. 18), it
is-obvious that the provisions on personnel refer to these
two categories of persons. The OSCE does not have military
forces at its disposal; they must be provided by the
States. This 1s also true of the civilian personnel taking
part in the peacekeeping operation. The Helsinki Document
dictates a few principles on personnel:

- all participating States are eligible to take part in
OSCE peacekeeping operations;

- personnel will be provided by individual participating
" States;

- the parties concerned, that is, the States involved in a

‘conflict (or the constituted goVernment and the warring

factions if the conflict has an internal character) should .

be éonsulted "aboﬁt which participating States will
contribute personnel to the operation". This rule has been
established to avoid tensions between participating States
and the parties concerned. ?or instance the te?ritorial
State canndt agree to the presence on its territory_of a
former occupant.\

Personnel must be recruited, since the OSCE does not
have permanent personnel - in particular, military
‘personnel - at its disposal; . Recruiting of personnel is
a task that the Helsinki Document assigns to the Chairmah—
in-Office of the Senior Council. To this end, he has to

carry out appropriate consultations with the participating
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States, which will be invited . . . "to contribute, on an
individual basis, to an operation case by case". The
Helsinki Document does not mention the procedure to be
followed once a State has decided to supply personnel to
the organization, for instance, whether or not an agreement
should be stipulated between the participating State and
the organization} on the @odel of those signed between the

United Nations and supplier States.

9. The OSCE may use the services o©f other
organizations to carry out peacekeeping operations; the
organizations considered are the European Union, NATO and
the WEU. The peacekeeping_mechanism.bf the Commonwealth of
Indepéndent States is also named. The 1list 1is not
exhaustive, as can be inferred from the wording ofrpara.'
52, which makes referénce to ‘"other institutions and
mechanisms'. Since the relations between the OSCE and the
above menticoned organizations 1is dealt with in another
paper, only those provisions of immediate relevance for
peacekeeping are taken iﬁto account here.

The Helsinki Document states thaﬁr regional and
transatlantic organizations may contribute< to an CSCE
peacekeeping mission. They cannoﬁ, however, function as a
substitute for an OSCE mission. This means that the OSCE
cannot completely renounce use of its peacekeeping férces
. and delegate its functiéns to a regional organization. Rule
55 clearly sets out that a regioﬁal organization would

carry out "definite tasks" within the peacekeeping mission
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and that these tasks afe-to be mutually aQreed between the
OSCE and the organization_involveﬂ.‘A_regional orgaﬁization
is called to support an OSCE mission, which is established
and conducted according to OSCE rules and remains under the
command of the QOSCE. The ad hoc group is entrusted with the
task of serving as a liaison between the organization
concerned and the QSCE.

Asking for the support of an organization (deciding
whether 1t 1s opportune and which organization i1s most
suitable) is a political matter. There is no established
proceduré on this point, but it is reasonable to believe
that thé Council/Senior Council has the competence to
decide to call for the services of a regional organization.
The Helsinki Document says that such érdecision should be
que "on a case-by-case basis", therefore, a decision
assigning the general role of support of OSCE peacékeeping
missions to a given orgaﬁization would be illegitimate.
Prior consultations with the participating State members of
Vthe organization concerned are requested and any decision
should take 1into account "the consultations. by the
Chairman-in-0Office regarding prospective participation in
the miséion, in light of the envisaged size of the

operation and the specific character of the conflict",

10. The financial problems inveolved in an OSCE
operation are the subject of another paper and are not
examined here. Suffice it to say that the principle upon

which it is based is that all OSCE participating States are
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duty-bound to gentribute to peacekeeping operations.
However additional contributions can be provideﬁ by
participating States on alvoluntary basis. This means that
the expenses of a peacekeeping mission ehould be covered by

both obligatory and voluntary contributions.

11. The Helsinki Document goes into peacekeeping at
great length but makes no mention of rules of engagement
(ROE). This is understandable, since ROE are usually
enacted for a specific mission and can vary. However, the
bulk of ROE is essentially the same and it is opportune to
examine the rules which have been estabiished by the High
Level Planning Group, charged to elaborate a "concept of
operation of a possible OSCE peacekeeping mission in the
conflict area of Nagornc-Karabakh".

Cn this point the OSCE can benefit from the experience
of UN peacekeeping missions. The 1995 Convention on the
safety of UN personnel engaged in peacekeeping missions can
alsc be of some help, even though this Convention
establishes obligatiens for States in which the forces
cperate and does not regulate the behavior of the
peacekeeping forces themselves. For instance, Doc. 109/94,
dated 23 January 1995 and prepared by the HLPG, contains a
paperrdealing with the general idea c¢f peacekeeping and
establishes elementary rules concerning peacekeeping
personnel. This paper makes a distinction between
peacemaking and beacekeeping. While the former implies ehat

peace is enforced by armed force, since force is exerted in
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.order to bring one or several parties to conclude a

political settlement, the latter presupposes that peace or
at least a ceasefire has been already concluded. Therefore
the use of weapons is not necessary for achieving a.
political end. Weapons should be used Only in self-defence.
Peacekeeping forces are not allowed to participate in
military operations. Their tools are not weapons but rather
negotiation and mediation. It 1s also stated that, as a
geheral principle, "an OSCE peacekeeping force shall
observe and ‘reSpect the principles and spirit of the .
general international conventions applicable to the conduct
of military personnel and forces". This formula is taken
verbatim from the UN and is rather vague as it does not
clarify what  “"general international conventions" it
addresses. Rules for military‘personnel engaged in an armed
conflict are contained in the 1907 Hague Conventions, the
four Geneva Conventions of 1949, the 1954 Hague Convention
on the Protection of Culturél Property in Time of Armed
Conflict, the two Additional Protocols of 1977 and the 1981
Inhumane Weapons Convention. However, it is a moot point if
the rules therein contained apply to peacekeeping forces,
since the organizations to which they belong are neither

party to them nor party to the conflict.

ITT
A CRITICAL EVALUATION OF OSCE PROVISIONS ON

PEACEKEEPING -
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12. A quick perusal of Chapter III shows that the
process for establishing an OSCE mission 1s very
cumbersome; therefore, the risk that it may never be put
into practice is very real.
First of all, some shortcomings are connected with
OSCE decision making: the OSCE works on & consensus basis.
This means that i1f a peacekeeping mission is opposed by
even one of the participating States, it will never be
carried out. A majority vote would imply a change in rules
which 1s not easily foreseeable. Furthermore, it 1is
difficult, from a pelitical point of view, to envisage a
change in decision making for peacekeeping alone.
The Helsinki Document calls for the adoption of '"a
clear and precise mandate". However precision and clarity
are difficult to obtain from a body working by the rule of
consensus. The device of “consensus minus one", adopted by
the Prague Document in case of gross violations of human
rights, democracy and rule of law, cannot be applied to
peacekeeping, as it applies to actions which are performed
ocutside the target State. A peacekeeping mission, on the
other hand, is carried out in the territory of the target
State and presupposes the consent of the territorial State.
Other flaws depend on the way in which peacekeeping is
structured. The conditions for initiating peacekeeping are
too rigid. While it wunderstandable that a ceasefire is
required before a mission can be established, it is less
understandable that a ceasefire need be considered

effective and durable. One wonders whether a peacekeeping
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mission 1is strictly neceséary if a durable and effective
ceasefire has been achieved. In such a case, a long-term
mission, an institution which has been and is being
experimented, may serve the cause of peace better. Other
conditioné consist of drafting an MOU with the parties
concerned and obtaining a guarantee for the safety "at all
times of personnel involved". This second condition 1is
certainly a laudable proposal, but it may be difficult to
fulfill.

The consensus rule dominates not only while deciding
on whether or not to establish a peacekeeping force, but
also dufing the vafious phases of the mission itself. The
terms of reference defining the practical modalities of a
peacekeeping mission are adopted by the Senior Council; the
Ministerial Council or the Senior Council islcommitted to
reviewing the mission regularly and taking the necessary

decisions.

13. The provisions on OSCE cooperation with regional
and transatlantic organizations are also worthy of comment.
The usual pattern has been established by relations between
the United Nations and regional organizations: regional
organizations are entitled to take enforcement measures if
so authorized by the UN Security Council and this organ can
"utilize" regilonal organizaﬁions for enforcement action
"ynder its authority". This concept is bésed on the
supremacy of the SeCurity Council, under the authority of

which regional organizations can act.
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The way in which this concept has been implemented in
practice is a moot point. During the Cold War, regional
organizations often acted without any authorization from
the Security Council (the best example is the Organization
of American States). Even in the post-Cold War period,
relations betweén regional organizations and the Security
Council are still noﬁ easy (UNPROFOR and NATO is a case in
point} and regional organizations sometimes act without
real direction from the Security Council, as proven by the
case of NATO in former Yugoslavia, where the United Nations
adopted an "enabling resolutlon" putting NATO under the
nominal authority only of the United Nations.

The OSCE does not have the ambition to have supremacy
over other European and transatlantic organizations and
does not claim thatlthey have to act under its authority as
a sort of subregional organization. In carrying out a
peacekeeping migsion, these organizations should have a
"defined and mutually agreed task". Nevertheless, the
principles and procedures set out under the Helsinki
Document imply a derogation from the principle of equality
in that they give the pan-European organization the
leadership of the mission. This is not in keeping with
reality. How can a NATO force act undér a chain of command
established for OSCE peacekeeping operations?

Moreover, not only the OSCE, but some of the other
organizations mentioned in the Helsinki Document do not

have armed personnel at their disposal either. This is true
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of the European Union; which can supply only the civilian
component of a peacekeeping mission.

Last but not the least, thererare political reasons
which lead one to believe that cooperation between.the OSCE
and regicnal organizations would not be an easy task. Hans
von Mierlo has rightly pointed out that in teday’s Europe
a need for peacekeeping will arise in the former Soviet
Unicon or the former Warsaw Pact region. But the Russian
Federation will not easily accept NATO troops on the
territory of the former Soviet Empire. The same 1s true for
CIS- troops; their deployment in Western Europe 1is
unthinkable. Indeed, the case of the former Yugoslavia
shows thet a transatlantic organization like NATé car carry
out'a‘peacekeeping operation asllong as its blessing comes

from the United Nations, not from the OSCE.

14, No peacekeeping operation has, as vyet, -been
carried out by the OSCE and it is thus difficult to predict
how the rules of Chapter III of the Helsinki Document will
operate. The only precedent which may be guoted is that of
Nagorno—Karebakh and the plans made for deploving a
multinational peacekeeping force in that region. Plans
started before the Budapest Summit of 5-6 December 1994,
but the formal decision was taken at the Summit.

The Budapest decision made deployment of a
peacekeeping mission in Nagorno-Karabakh conditional upon

the conclusion of a political agreement on the cessation of

the armed conflict and considered the peacekeeping mission
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an element for the implementation of the agreement. Two
other cohditions.were deemed necessary:

- a formal request by the parties to the conflict and their
agreement on deployment of the force;

- an "appropriate" resolution from the UN Security Council
backing the OSCE decision to deploy a peacekeeping force.

Onlyrafter those conditions had been met, could the
Permanent Council decide to establish and dispatch a
peacekeeping operation on the basis of the preparatory work
done on the compositibﬁ of the force. The planning‘fér
establishing the force was tasked to the Chairman-in-
Office, with the support of the Secretary General, and
assisted by thé‘co—chairmen of the Minsk Conference and the
Minsk Group. In effect, the real work was done by the High
Level Planning Group established a few days after the
Budabest decision and directed by the Chairman-in-Office.

The conditions set out by the Budapest Summit are in
conformity with Chapter III of the Helsinki Document. This
is true, for instance, of "the request by the parties to
the conflict" and the "political agreement on the cessation
of the hostilities®", even though the Helsinki ‘Document
requires a simple “"ceasefire*, provided that it 1is
"effective and durable®.

A further condition which is extraneous to Chapter-III
is required by the Budapest decision: an ‘“enabling
resolution" by the UN Security Council. The OSCE is a
regional organization under Chapter VIII of the Charter,

but authorization by the Security Council is not reguested

A
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for deployment - cof a peacekeeping force of the kind
envisaged by the HLPG; the Charter requires only that the
Security Council be kept fully informed of the activities
planned by a regional organization. This condition set down
in the Budapest decision adds further obstacles to a
process which is already difficult to manage. Indeed, the
Fifth Meeting of the Ministerial Council, held in Budapest
in 1995, took note of the fact that the HLPG "completed
preparatory work on planning of an_envisaged peacekeeping
operation" and acknowledged that "conditions which would
allow the deployment of such an operation are, however,
still lacking".

15. As noted before, no peacekeeping operatibn has vet
taken place. On the other hand, OSCE practice shows that
almost a dozen long~ﬁerm missions have been deployed or are
still operating. The latest mission is the one deploved in
Bosnia-Herzegovina according to the decision adopted by the
Ministerial Council at its fifth meeting in Budapest. OSCE
long-term missions are, however, the object of another
paper; here they are taken into cons%@eration only to
evaluate whether they are an independenﬁ institution or. a
part of peacekeeping.

The Helsinki Document makes a distinction betweén fact
finding and rapporteur missions on the one hand and.
peacekeeping missions on the other (see Chapter III, paras
‘12-16 and 17-56, respectively). Nowhere are long-term
missions mentioned. Yet given the tasks assigned them, they

can hardly be based on paras 12-16. In effect, long-term
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missions perform a variety of functibns such as good
offices, mediation énd human rights monitoring, and play an
active role which goes beyond the function of ‘merely
reporting to the Permanent Council or the Senior Council,
typical of a fact-finding or a rapporteur mission.

Indeed, long-term missions are sometimes given tasks such
as withdrawal troop monitoring or post-conflict state-

building, which are also suitable for peacekeeping.

-Moreover, according to the Helsinki Document, a

peacekeeping mission must involve only civilian personnel,
even though there are instances of' long-term missions
involving civilian and military personnel, albeit with a
minimal military componeﬁt.

There are also similarities as far as the establishment of
a long-term mission and its direction are concerned. The
decision to establish a mission is taken at the level of
ﬁhe Ministerial Council or the Senior Council; a clear
mandate is requested and the conéent of the territorial
sovereign 1is necessary for dispatching a missionf The
political direction of the mission 1is given to the
Chairman-in-Office, who will appeoint the Head of Mission
{see, for instance, the decision on OSCE action for peace,
democracy and stability in Bosnia and Herzegoviha).

No provisions regarding the funding of long-term missions
can - obviocusly - be found in the Helsinki Document. The
pfinciple is that of collective financial responsibility in
accordance with the scale of contribution. Additional

sources of funding are not excluded. For instance, the
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Ministefiai Council‘s decision on Bosﬁia-Herzegovina
affirms fhat “the OSCE will seek additional, including non-
governmental, sources of funding".

It is clear that notwithstanding the above méntioned
similarities, long-term missions and peacekeeping
. operations also have distinctive features. But these
distinctions seem to be more a question of detail and
specification than real differences pertaining to the
overall structure.’

It might be concluded that since long-term ndséions
ére a flexible instrument based on State practice, they
could posﬁibly function in the future'as_a substitute for
- peacekeeping operations, once political reality has proven
how difficult it is to establish peacekeeping operations if
all the conditions set out by the Helsinki Document are to
be fulfilled. Practice in Bosnia-Herzegovina also shows
that a long-term mission cduld complement a peacekééping
mission dispatched by a regional organization or a
universal organization such as the United Nations. A
possible division of labor between the OSCE and other
organizations could be orgénized as in Bosnia-Herzegovina,
‘where NATO administers the military side of the operation,
while OSCE is entrusted with tasks of post-conflict

institution building.
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TDRAFT

THE RELATIONS OF THE OSCE WITH EUROPEAN AND TRANSATLANTIC

ORGANIZATIONS

by Professor Victor-Yves Ghebati,
(Geneva)

Throughout the East-West period,
organizations selective and fung

Graduate Institute of International Studies

the OSCE maintained with other international
ionally-limited relations. Links were only

established with some institutional elements of the United Nations Qrganization or
the United Nations System ( mainly the UNVECE and UNESCO on a regular bagis) -
but not with any European organigation. Those links took the form of highiy-
symbolic invitations of the United Nalions'Secretary-General , as “guest of honour”,
to OSCE summits and follow-up meetings. However, they did not go practically
beyond the circulation of “contributjons” papers (also presented orally Jto OSCE
meetings. In any event, they did not gntall genuine working relations or interplay, let
alone any kind of reciprocity . ’ ‘

Since the end of the Cold War, thig picture has dramatically been altered. On the
one hand, the OSCE has proclaimed itself a “regional agreement “ under Chapter
VIl of the UN Charter and is develgping a growing cooperation and coordination
with the United Nations . On the other hand, it has established with European and
transatlantic organizations and Jinstitutions pragmatic working relations
characterized by their differentiatey character : while partnership re'iatlogs are
developing with the European Unionjand the Councll of Eu rot)e . ho such thing has
taken place either with NATO or with{the WEU - not counting the Commonwealith of
Independent States. At present, in 1896, the fate of the overall issue is linked to the
“Security model", which the OSCE [is trying to hammer out following a decision
taken at the Budapest Review Confefence.

The General Pattern of OSCE's Ralalions with Other International Organizations

During the Cold War period,
European security and/or cooperati
rigid division of labour and mutual ig

Each of the two campeting ideolo
for the management of intra-bloc r

international organizations concerned with
develaped in a pattern of political bipglarity,
orance.

ical blocs created international organizations
lations. All of them operated an the basis of

clear-cut and inflexible mandates
attributed the task of collective defe

Thus, NATO and the Warsaw Pact were
s, ecanomic integration/cooperation went to

the European Community and Comecon - while the WEU and the Council of
Europe were respectively entrusted |with tasks reiated to arms cantrol and human
rights. This led to the developmenti of|a watertight, although unconcerted, division of
labour and, as a consequence, to a piecemeal approach to European security and

cooperation. in addition, all institutio
deliberately avoided estabiishing fof

g operated as a rule in mutual blindness : they
mal or even pragmatic working relations. The

1
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reluctance of the Western Allies t¢ grant any international legitimation to the
undemocratic institutions under Sovjet hegemony was the fundamental reascn for
such institutional schizophrenia.The latter also prevailed among Western
organizations, but for reasons hav|ng to do with differing memberships and a
sectorial approach to Western European security and cooperation. At that time, the
OSCE represented the only exception to the rule : it had a paneuropean
membership; its mandate was conceleid in terms of comprehensive sscurity and it
entertained some regular relations with the United Nations.

In a nutshell, during the Cold Warlera, European security prablems were tackied
separately within institutional fiefdoms - of which the most important were the two
pairs of dyads represented by NATO/Warsaw Pact and European
Community/Comecan, as well as thg OSCE. The WEU amounted, then, to nething
more than NATO's mute annex. The Council of Europe performed as a club strictly
restricted to liberal demacracies and, thus, was perceived by the Eastern blgc as &
Wester-biased organization.As to thd United Nationg, apart from the particular case
of the Cyprus conflict, it carefully ayoided any significant involvement in political

The collapse of Communism and the end of bipalarity introduced threg new
of the international institutions of the former
Eastern bloc (Warsaw Pact and Comecon) and the creation of new institutions of a
paneuropean {European Bank for Heconstruction and Develapment) or reglonal
nature (Commonwealth of Indepehdent States). Second, previously existing
organizations engaged in growing interplay : they formally recognized sach. other,
and began to liaise and even to undertake jaint ventures or actions. Last, but not
least, those same organizations unflertook major-self reforms and proclaimed a
more or less paneuropean vocation. NATO revised its strategy , established
organic links with its former Wargaw Pact enemies (through NACC and the
Partnership for Peace Programme ) gnd is contemplating its eastward enlargement.
By means of the Maastricht Treaty, the European Gommunity achieved its evelution
towards a “European Union™ and adppted the principle of a Common Foreign and
Security Policy (CFSP). The WEU Has been politically reactivated, provided with
embryonic operational capacities (|in view of hecoming the European Union's
armed wing and NATO's European giliar) , while offering associate membership or
observer status to a number of formdr Western and Eastern countries. The Council
of Europe granted full membership tp a large number of former Soviet or Yugasiav
Republics and speiled out the concapt of “democratic security”. Finally, the United
Nations itself was freed from its Eyropean taboo and authorized to manage the
Yugoslav conflict as well as some donflicts which erupted on the territory of the
farmer Soviet Linion (Abkhazia/Georgia, Tajikistan) .

The overlap of roles and functiong has inevitably led to confiicting institutional
claims. This means that OSCE is ngt anymore reigning alone as a paneuropean
ingtitution. It is now de facto challenged by NATO, the WEU and the European
Union for the management of securifly matters and by the Council of Europe in the
realm of the human dimension. It i ggaintst this background that the present state
of OSCE's relations with European and Transatlantic organizatians must be
assessed.

-
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The Formal Political Response of the OSCE

OSCE's relations with European and transat/antic organizations and institutions
raise a particularly sensible politidal issue within the OSCE. This is the case
because such an issue is closely rplated to the problem of “European security
architecture”. The latter presents twq distincts aspects. The first (and initial) aspect
concerns the freudian-type quarrel between France and the United States about the
respective roles of NATO, the WEW and the OSCE in post-Communist Europe.
Driven by the concern of overcoming what is perceived as "American hegemany”,
the French have consistently been geeking (until a very recent past) to downsize
NATO's post-Cold War functions, to promote the WEU as the main component of a
“European defense identity"and to|oppose the establishment of any organic or
functional link betwen the OSCE and|{NATO. By contrast, the Americans have been
striving to maintain the OSCE as anorganization of pure “soft segurity™ (in view of
preserving NATO's future), to discqurage the European Union to act as a single
political entity within the QSCE and {o aveid any weakening of the OSCE's human
dimension which could only upgradg the political role of the Council of Europe. As
a direct consequence of the French-American dispute, the OSCE baecame héstage
to NATQ's and the WEU's respective self-reforms and to the ultimate division of
labour to be agreed between them.

The second aspect of the issue of the “European security architecture” , which
emerged at a later stage (by 1993), has to do with Russia's demands for hierarchy
among existing security organizations in the OSCE area. Russian unstated
objectives are twofold.On the one hand, the attribution of some overarching role to
the OSCE obvioulsly aims at slowing down, if not discouraging, NATO's efforts for
eastward enlargement. On the other{hand, the promotion of the Commonweglith of
Independent States as a sub-regiongl organization linked to the OSCE as tha latter
is related to the United Nationp evidently aims at legitimizing Russian
“peacekeeping” (actually peace-enfofcement) aperations in its “near aborad”.

tnitially, the OSCE addressed the issue of relations with European and
transatlantic organizations and institptions from the very narrow angle of exchange
of information - and not from that gf working relations. At its inaugural meeting
(Berlin , June 1991), the Ministerial ouncil agreed to encourage an “exchange of
information and documents” between the OSCE and a limited number of
organizations :the European Union, the Council of Europe, NATO and (in view of
mitigating the political importance of the whale matter) the UN/ECE; it also asked
the CSO to elaborate a relevant precedure which could be reexamined after six
months 1. The CSO did so in January 1992. 2 By the end of the year, the Dirsctor of
the Prague Office (Nils Eliasson) gignaled to the participating States that the
documentation so far circulated presented a “low degree of utilization” for OSCE
purposes.3 Consequently, in Februafy 1993, the CSQ decided to discontinue it 4.

1 Summarry of Conclusions of the Berlin M|nisterial Council (1991) : paragraph 13.

2 See Journal No 3 (10 January 1892) af tHe 5th Mesting of the CSO, Annex 2.

3 Ses CSCE Communication No 424 of P2 December 1992. List of exchanged documents :
CSCE Communication No 334 of 4 Novemper 1992.

4 See Journal No 2 (3 February 1883) of thp 19th Mesting of the CS0 (decision 5 i).

1
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At its second regular meeting,(Frague, January 1992), the Ministerial Gouncil
addressed the matter of working retations.It admitted that the management of post-
Communist Europe requested closér links betwesn European, transatlantic and
other institutions and qrganizations.5|. The word “other” was used in arder not to limit
inter-institutionat relationships to security organizations, but to extend them to
economic organizations such as OFCD, EBAD and EBI. The Ministerial Gouncil
tasked the Helsinki Review Confergnce to study the matter with the objective of
strenghtening effectiveness and avojding overlaping.6 In the meantime, it decided
that concerned organizations would be invited to submit “contributions” ta those
OSCE meetings related to their own gxpertise and to future Seminars organized by
Conflict Prevention Center. 7 : this reant that the organizations concerned could
only receive occasional invitations tg contribute to some specialized meetings, but
not to the political meetings of the Ministeriai Coundil and the CSO. The Prague
Ministerial Council also suggested that the concerned organizations could channel
information related to their working programmes as well as to resources available
for the undertaking of joint endeavoyrs.8 Although , the Prague decisions did not
obviously go too far, they had thelapparent merit of authorizing the OSCE to
envisage - for the first time - functjonal relations with European organizations,
including security ones.

The Helsinki Review Conference achieved a formal breakthrough on the issue of
outstanding (as opposed to regular] working relations by allowing the OSCE to
undertake peacekeeping operations hot only of its own, but alsp with the support of
organizations such as the European Communily, NATO, the WEU (as a result of a
tough French-American bargain) 9 and the Commonwealth of Independent States
(upon the insistence of Russia). The preakthrough was largely “formal” , sin¢e the
Helsinki- provisions on peacekeegling were so restrictive that their actual
implementation could only be hypothatical. Goncerning regular warking relgtions,
no progress was however reached. Given continuing French-American
disagresements ,the Helsinki Review Conference could only reatfirm the Prague
decisions - with a slight additiopnal element : “appropriate international
organizations” may be invited to attgnd as “guest of honour™, on a case- by- case
basis,OSCE meetings and seminars with relevant nameplates 10.

The French-American squabblg persisted. It even climaxed at the Rome
Ministerial Councit (November-December 1993), when American efforts for a clear-
cut decision an functional links between the OSCE and NATO were turned down
by France : hence a murky compromige on the objective of “establishing improved
arrangements for consultations and for co-ordination of activities”, including “co-
operation arrangements” 11.The Chaitman-in-Office was entrusted to conduct talks
for that purpose with the organizatigns concerned. No practical resuits followed
suit. The 1994 Budapest Review Conference only reaffirmed the willingness of the

5 Summary of Conclusions of the prague Migisterial Council (1992) : paragraph 10.
8 jbid., paragraph 10.
7 Prague Document (1992) : paragraphs 43}and 40.
8 ibid., paragraph 44.
9 Helsinkj Decisians 1892 : paragraph 52 of Ghapter i)l
10 ibid., paragraph 5 of Chapter V.

11 Declisions of the Rome Ministerial Council |[(1993) : paragraph Vi.3.
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with European and other regional and
ding duplication of effort”.12 In the same vein
@ decision “to pursue more systematic and

practicat co-operation” between t
organizations and institutions “that

ne OSCE and European and transatlantic
are its values and objactives” 13 - a reference
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presumably related to growing concgrns over Russian “peacekeeping” operations
undertaken under the rubber stamp df the Commonwealth of Independent States.

The Functional institutional Responsg of the OSCE

The overall actual relations of |
organizations and institutions presen

he OSCE with European and Transatlantie
, however, a less negative character.

The OSCE has develaped a true partnership relation with the European Union 14
. In 19891,in the early stage of the Yugpslav conflict, the OSCE was associated to the
work of the Monitoring Commission and the Internatianal Conference on
Yugoslavia (“Carrington Conferepice”) bath created under the aegis of the
European Union. In 1992, the OSCE fvas granted an observer status at the Geneve
Internationmal Conference on thg Former Yugosiavia, co-sponsered by the
European Union and the United Nations. Genuine partnership only flourished by
the end of the same year when the OSCE and the European Union created and
managexi a joint mechanism for the fhonitoring of United Nations' sanctions in the

countries neighbouring the Federal
More recently, the Eurgpean Stabi

Union's foreign policy} became part
16,

Partnership has also been charact
Europe in the manifold aspects of th
development, given the pattern of
some time between the two orga
Gommunism. 17

in contrast, functional relations
almost {nexistant. In 1993, the WEU
on the Danube in support of th

12 Budapest Decisicns 1994 ; paragraph 2
13 Budapest Summit Declaration (1994) :

14 See Fraser CAMERON : The European
Halsinki Monitor, Vol. 6, No 2, 1895, pp. 21

15 For more details, cf. Fugenios KALPI
sanctions des Nations Unies dans le con
surcpesnne. Bruxxelles, Bruylant, 1995, xi-

18 On the Stability Pact, gee the author's 4
pp. 7-77). and in Le Trimestre du Monde (

17 See Thomas M. BUCHSBAUM : “The
Cooperation with the Council of Eurape”,
Security and Cooperation. Edited by
Veriagsgesellschaft, 1993, pp. 125-142,

public of Yugoeslavia (Serbia /Mentenegro).1s
ity Pact (a direct product of the Eurppean
nd parcel of the OSCE's programme of work

rizing the Q8CE relations with the Councif of
human dimension. This a particularly pesitive
itter compaetition which prevailded for quite
lzations in the aftermath of the collapse of

th the Western European Union have been
owever undertaok a brief “police gperation”
OSCE/European Union joint monitoring

of Chapter 1.

ragraph B.

Union and the OSCE : Future Roles and Challenges”,
a1,

8. Richardt VORK et Antonio NSAPOLITANO : Les
1t de l'ex-Yougoslavie.La coopération OSCE/Union
191 p. {coll. “Axas" 18).

rticles in Défense nationals (Vol. 50, October 1994,
po 28, 19944V, pp. 107-122).

CSCE and International Organizations : Expanding
The CSCE in the 1890's. Constructiong European
Michael H. LUCAS. Baden-Baden Momos
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mechanism of United Nations' sanctipns 18 |

Finally, relations with NATQ sfill remain (because of the above-mentioned
French/American quarrel) a liability | in OSCE's balance sheet, The gnly concrete
development (although not one of first magnitude) has taken place in 1995, when
NATO's request to be connected with OSCE's Network of rapid communigations
(for the purpose of a better monitoting of the GFE Treaty regime) was painfully
granted. 19

Towards a Common and Compreheqsl ve Security Model

Following Russia's insistence, the (1994 Budapest Review Conference agreed on
the principle of providing the OSCE Wwith a “Commeon and Comprehensive Security
Madel for the Twenty-First Centufy”. However, the specific modalities of the
practical exercice necessary for thdt purpose were envisaged in rather cautious
and vague terms. Thus , Chapter Vilil of the Budapest Decisions did contain no
precision on the abstract or functionpl meaning of the word "Model™. It only hinted
that the exercice's goal would be thd elaboration of a “sequrity concept”. 20 it also
indicated that the Mode! would drawjits inspiration from “CSCE pringiples” as wall
as from the Charter of Paris and the 1992 Halsinki Decisions, and given due
account of the fact that OSCE is ¢ontributing to “co-operative security” in its
geopolitical area. 21 The Budapest rhandate eommitted participating States less to
elaborate an actual Model than to lagnch “a bregd and comprehensive discussion”
~ on all aspeacts of security”. 22 |n addition, it specified that such a debate “will not
affect the inherent right of each and aevery participating State to be free to chaose or
change its security arrangements, ingluding treatles of alliance, as they evolve” 23.
Even more strikingly, the mandate contained ne whatscever reference to the
“European Security architecture® dnd did not even suggest the possibility of
“contributions” from the present EJropean and translatlantic organizations and
institutions to the debate

Despite those caveats, the decisign made by the Budapest Conference was not
meaningless. Indeed, if seriously undertaken and achieved, the exercice: could
indulge participating States to formiflate more accurately the security goals of the

Q8CE and also to readjust its mean
endow the OSCE with a security

toits declared ends. A genuine Madel could
identity, while intraducing some degreg of

institutional coherence in the “Eurapean security architecture™.

18 See Journal No 9 (1 April 1993) of the
May 1993) of the CSO Vienna Group (

CS0 Vienna Group (dacision 4 f), Journal No 18 (24
clsion 4 © and p. 4). See also Frégdéric TRAIN ;

=]
"L assistance douaniére intarnational pa?r Papplication de I'embargo économique contre la

Reépublique fédérale de Yougosiavie”, Rewv
408-410.

19 See Journal No 1 (15 December 1994)
Journal No 87 (18 Jnauary 1985) and N
Cooperatian.

20 Budapest Decisions 1994 : Chapitre Vil {{

21 "Cooperative security” and “Comman sec

e géndrale de droit internationa! public, 1995/2, pp.

of the Permanent Council {decigien 5 ¢). Seée also
b 98 (25 January 1985) of the Forum for Security

rst “tick").

Lrity” are interchangeable expressions.

22 gydapest Decisions 1894 : Chapitre VII (first "tick”).

23 fhid., first paragraph {last sentence) of CH

apter VII.




The discussions on the Security NModel started on March 1995. Comprehensive
debates took place in the Senior Coupcil, an Informal open-ended working group of
the Permanent Council and a specigl Seminar. In December 1995, the Ministerial
Council considered that the exercicg was ripe for entering into a more operational
phase. In any event, the issue will cgntinuously remain on the OSCE agenda until
the 1996 Lisbon Suramit. 24.

From the outset, participating Htates realized that no consensus could be
reached on a number of fundamental points. First, the Model would not lay the
foundations of a “New European Sequrity Order" within a Charter offering security
guarantees. Second, the OSCE polit{cally-binding security commitments would not
be transformed into legal obligations. Third, the Helsinki Decalogue would not be
subject to redrafting or reinterpretation - not even for the purpose of a better
articulation between Principle Il (Tqrritorial Integrity of States) and Principle VIlI
(Self-determination of peoples). Folrth,the Model would not suggest any kind of
hierarchy or division of labour among existing segurity organizations.

However, the participating Statles were able to agree on the general basic
conceptual elements of the Mada! (“global®, “indivisible” and “eooperative”

security)25 , on the necessity of egtablishing an open-ended list of risks and

challenges aftfecting the OSCE areq and, finally, en the prineiple of improvipg the
cooperation of the OSCE with all secyrity organizations operating on the Continent.
A basic understanding seems to pxist that such an improvement should be
conceived in the perspective of “comparative advantages™ enjoyad by each
individual institution, functionai cdmplementarit and synergy as well as self-
" evolution in conditions of full opennegs and demecracy.

Conclusion

Since its institutionalization, the QSCE has been subject to alternate (and even
simultaneous) flows of overoptimism pnd overpessimism. Unexpectedtly contronted
with the nascant Yugoslav conflict and the resurgence of nationa! minarities’ claims,
an unprepared OSCE could only deliver erratic and inconsistent regponses in
1981-1992, Adrift in the Greater Eurppe, it appeared to be in search not only of its
specific place in the post-Cold War saiting, but al¢o of its identity as an international
institution. However, by 1993, it gradually arrived at three basic censtructive
conclusions, First, the OSCE realized that an organization with a mandate of
24 See Jounat No 2 (31 March 1995) of the|1st Meeting of the Senior Council, Annex 2 (p. 2) and

Journal No 2 (27 October 1995) of the 3rd Meeting of the Seniar Couneil, Annex 2 (pp. 1-2). See
also OSCE : REF.PC/568/95 of 5 October 1995 and MG(5).DEC/2 of & December 195.

25 Cooperative security represents a varian} of collective security. However, it differs from it in two
main respects. First, common security aimp at peaceful change and pravention , while coilactive
security is fundamentally orlented towards| the preservation of status quo and it$ restorgtion by
coercive means it necessary. Second, on security, praceeds from the premisa of the non-
hegemonic behaviour of participating Stales and requires from them a true partnership spirit
based on mufual transparency, confidence jand accountability at both demestic and foreigh palicy
level. Under such an approach, security dppears as indivisible and global . indivigibility means
that security cannot operate as a zero sum game . it must provide equal guarantess and
protection for all States and all regions apd sub-regions., and that no State can be allowed to
achieve its national security to the detrimer]t of other States. Common security also implies global
security . laddresses risks and challenges from a perspeciive going far bayond the military factor
- that is to say also encompassing the political, economic, saclal, humanitarian and
environmental factors of security. In addition, its bensticiaries are not only Nation-States, but
also such sub-unita as peoples, national migoritias and the ordinary citizen.
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common and global security has a fUlly legitimate raison d'étre : while the Helsinki
process aimed at avercoming the aftificial division of Elirope, the “Paris Process”
has the challenging task of creating the necessary conditions for the emergence of
a stable and democratic security cgmmunity in the Greater Europe, inluding the
intagration of Russia in the European family of nations. Second, the OSCE realized
that preventive diplomacy and peace-building were the functions it could perform
best and use as its comparative adyantage vis-a-vis other security organizations.
Third, the OSCE realized that coopetation and coordination with other international
organizations are an inescapable negessity : given the complexity of the new riddle
of European security, no single secdrity organization seems able to tackle alone
the existing risks and challenges. '

Although the issue of relations with European and Transatlantic organizations
and institutions remains as complex and sensible as ever, it has now become an
opend-ended one. Its positive evotutign is tributary of two main tactors : the contents
of the Security Model provisions conderning functional institutional synergy and the

~confirmation of France's recent rapprpchement with NATO.

Geneva, March 1996
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Rome, 29th March 1896

RELATIONS BETWEEN THE OSCE AND NATO
WITH PARTICULAR REGARD TO
CRISIS MANAGEMENT AND PEACEKEEPING

Dr. Lamberto Zannier

- NATO-OSCE relations have intensgified steadily in
recent years, both in quantitative and qualitative terms. This
is the consequence of the evolution of both institutions and of
the increasing interaction that has developed hetween them as =
result of their new roles in the area of crisis management and
peacekeeping.

As a starting peint, I wisgh tc emphasize that NATO and
its wmember nations have always been strong supporters of the
CSCE since its inception. Throughout the second half of the 70s
and the 80s, NATQ Allies were one of the main driving forces
within the CSCE. 2As one of the three groups of participating
States {(the others being the Warsaw Pact and the NNAs), they
have: congsistently sought to strengthen the role of the CSCE nct
ocnly in the field of military security - and I am thinking in
particular of the Stockholm Document, which was the first
expression of a successful cooperative effort in arms control in
the CSCE - but in all areas covered by the Helginki principles,
including the human dimension.

Following the end of the Cold War, new chalienges had
appeared on the horizon, and both NATO and the OSCE undertook 2
profound evolution of their structures and functions in order o
be able to effectively meet them. Thig required the developmernt
of clsser links between NATO, the 05CE and the other relewvant
European institutions, to be embedded in the framework of a
conerent and mutually-reinfercing security architecture. One st
the important elements of the debate internal to the Alliance In
that phase was increased attention for the role of institutions
like the UN and the OSCE which, by virtue of their broad
mempership, regpectively at a global and at a regional level,
could legitimately undertake activities aimed at preventing ani
managing crises and conflicts.

In fact, the OSCE has been the first institution to
which NATO has turned its attention. Already before the 08C
Summit in Helsinki in July 1992, Allies began to realise the
need for a strengthened OSCE with updated tasks in order fox
Lo meet the new risks deriving from the post-Cold War
instabilities. Accordingly, they pur Zorward ssveral idezs
were enshrined in the Helginki Document . Marecover, at the O
Minigsterial Meeting in June 1992, NATO Ministers cifered =upp
by NATO ccuntries, on a case-by-case basis, to OSCE activitie
in the field of conflict prevention and crisis management. T
offer, which was later alsc extended to the UN, was confirmed
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A number of further Ministerial statements, including at the
January 1994 NATO Brussels Summit. ‘

Apart from this practical support, the most conorete
expression of which is the present cooperation in the former
Yugoslavia, enhanced relations between the two organisaticns
involve cleoser contacts between the Secretariats and with the
Chairman-in-0Office, exchange of relevant documents, and
participation in meetings and seminars. Last autumn, the North
Atlantic Council adopted a series of decisions for the further
enhancement of NATO-OSCE institutional relations, including mere
intense contacts and systematic¢ representation in meetings.

A representative of the Chairman-in-Office regularly
briefs NATO and NACC fora, such as the Council and the Peliticail
Committee, on current OSCE developments. In the Ad Hoc Group on
Cooperation in Peacekeeping, there is a permanent nameplate for
the OSCE; briefings by representatives of the Chairman-in-0ffice
in this Group are extremely valuable and appreciated by
Delegations. Moreover, the OSCE has been represented at the
level of the Secretary General and of the Director of the
Conflict Prevention Centre at seminars on peacekeeping and
crisis management. This pattern of representation has continusd
under the Swisgs Chairmanship, and has resulted in a rather
extengive Swisgs presence, in the OSCE Chair, at a nuwmber of NiTG
meetings. Consgidering that the O0SCE Chairman-in-Office has sc
far been represented at NACC meetings by either Allied ox
Parther delegations (Italy and then Hungary), it has alsc beern
decided to continue this cooperation by inviting the Swiss
Foreign Minister to participate in the NACC Ministerial in
Berlin in June and to deliver a presentation on current OSCE
issues.

For their part, NATO representatives have alsc heen
increasingly involved in attending OSCE meetings. NATO’s
Sacretary General attended - eithex persocnally or through his
repregentative - all OSCE Council Meetings, Summits and gessicns
cf the QOSCE Parliamentary Assembly over the last few years.

NATO high-level cfficials addressed OSCE fora on issuss such zs3
Partnership for Peace and the Alliance’'s involvement in the
former Yugoslavia. Officials representing NATO and NACC have
participated in a number of OSCE sgeminars, including seminars on
military doctrines, on peacekeeping, on early-warning and
conflict preventicn and on the OSCE Eecurity Model. On this
latter issue, NATO's debate on enlargemen® iz a particularly
relevant and important contribution to the development of a
breoad European Security Model for the 21st century. Thersforzs,
NATC will continue to participate actively in this debate in -—he
OECE.

As T pointed out earliex, and as hnas become clear
through the description of the institurticnal aspects of tais
relationship, the most concrete expression of NATO-OSCE
cooperation is in the area of crigis management and
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peacekeeping, where the interaction between the two has become
even more intensive following their involvement in the peace
settlement in the former Yugoslavia.

A first major contribution by NATO to the
international community‘'s efforts to develop a collective
approach to managing criseg in Europe has been through the
development of practical cotperation ac¢tivities within PfP. The
broad range of initiatives of military cooperation, including
joint training and exercises, increased focus on joint planning
and intercoperability issues, have represented a first step
towards the creation ef a capability of NATO Allies to operate
jointly with Partners in the framework of OSCE- or UN-mandated
peacekeeping operations. Important work has alsc been carried
out with regard to doctrinal and conceptual approaches, in visw
of developing commonly agreed principles for carrying out
peacekeeping operations in the complex post-Cold War security
environment. Particularly successful efforts in this regard
have been the so-called Athens Report and its recent Follow-oz,
addressing a number of complex isgues relating to multi-
functional peacekeeping operations.

More specifically, with reference to activities in the
former Yugoslavia, it is obvious that the eventual success of
the QSCE mission to Bosnia-Herzegovina depends in the first
instance on the success of the NATO-led IFOR. In fact, the two
missions are closely interrelated. IFOR’g objective is to
ensure full and timely implementation of the Dayton Agreements,
thus creating the appropriate conditions for the civilian
activities aimed at rebuilding and stabilising the country.

: This is in itself a daunting task, to be performed
within a year. It required accurate preparation and acceleratsd
implementation procedures. The deployment of the NATC element
of the multinaticnal implementation force (IFCR) is now
cemplete. IFQR comprises approximately 49000 personnel from =1
the NATO nations and 6500 fxom non-NATO contributors. It will
be further strengthened as forxces from the non-NATO contributsrs
transfer under IFOR control. IFOR is fully capable of carrying
cut its primary task of implementing the military aspects of the
Peace Agreement. This includes monitoring of compliance by the
parties with their obligationsg under Annex 1-2A, including
respect for the new Zcne of Separation established along the
Inter Entity Boundary Line (IEBL) at D+90 (1i9th March). 1In
addition, IFOR is helping to provide a secure environment for
the work of the various civil agencies and international
organigations involved in implementing the civil aspects of th=
Peace Agreement and is contributing to reconstruction from
available resources without detriment to its primary mission.

[~

In order to perform this task efficiently, IFCE isg

represented on mest of the joint civil commissions. It is
assisting the High Representative and the international
organisations involved in implementing the civil aspscts 2f tThe
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Peace Agreement as far as its principal tasks, as defined in the
Peacé Agreement, and available resources aliow. The IFOR
civil/military cooperation (CIMIC) process involves close
liaison and cooperation with international organisations in
Bosnia-Hexzegovina including the OSCE, the UNHCR, the
International Committee of the Red Cross (ICRC) and the IPTF.
IFOR is already engaged in a number of reconstruction projects;
and, ' at the request of the High Represenative, is now
considering additional support in the area of economic
rehabilitation. It is also in close contact with the staff of
the High Representative and OSCE representatives about how best
it can provide support to the elections reguired by the Peace
Agreement. General support to all civil agencies includes the
exchange of information and security advice and, in emergency,
the provision of medical and repair facilities, fuel,
accommodation and food, based on retrospective repayment
arrangements. Various forms of support have also been provided
to the High Representative and his staff, including assisgtance
with transportation, logistics, communications, security and
administation.

IFOR also continues o support the efforts of the
International Criminal Tribunal for the former Yugoelsavia (IQTY)
to bring persons indicted by the Tribunal to justice. A recenz
example 1s the transport and escort protection given to the ICTY
team investigating a mass grave site in the Prijedor Obstina
area. It is also undertaking air reconraissance and area ground
surveillance of suspected mass grave sites and will report any
tampering which it detects to ICTY.

) With regard to the OSCE, a number of additional sters
have taken place to ensure that appropriate coordination is
taking place not only in theatre, but also at the strategic-
political level, to ensure community of intent and purpose in
the operation of the two institutions with regard to former
Yugoslavia.

: In this spirit, NATO’s Assistant Secretary General for
Political Affairs, Ambassador Gebhardt von Moltke, accompanied
by members of the newly-c¢reated internal NATO Task Force <n
Bosnia-Herzegovina, visgited the O0SCE <n 8th February, at the
invitation of the Chairman-in-Office. In the course of his
visit, Ambassador von Moltke deliversd a presentation to the
Permanent Committee on the state of implementation of the Dayion
Agreements and held consultaticns with individual delegations
and O2CE officials.

One month later, on 6th March, Ambassador Frowick, the
Head of the OSCE Mission for Bosnia-Herzegovina, briefed the
North Atlantic Council on progresg achieved in the mission sco
far ‘arnd on the state of cooperaticn with IFOR.

A common assessment that emerged in the discussions
both in Vienna and i Brussels wag the excellent state of
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cooperation on the terrain between IFOR and the OSCE mission aad
the need for a further expansion of IFOR's support, while
avoiding the danger of a mission c¢reep. In particular, NATO’s
support might become necessary with regard to the demanding OSCE
task:of supervising the preparation and conduct of democratic
elections within a severely limited timeframe. Following the
discussion in Brussels, the North Atlantic Council has asked
Ambassador Frowick to come up with a more detailed assessment of
the QSCE requirements in this field, so that a timely decision
can be made on whether to extend IFOR’s activities to supporting
the elections process.

Another area related to the former VYugoslavia where
NATQ- is actively supporting the OSCE iz the arms control
process. Upon reguest of the Chairmen of the two sets of
negotiations under Articles 2 and 4 of the Dayton Agreement,
Ambassador Gyarmatl and Ambassader Eide, NATO has provided
military liaison officers to ensure full coherence between the
negotiations and IFOR activities. These officers have been
stationed in vienna as personal advisers to the Chairmen of
these negotlations and have served as a useful channel between
the negotiating force, NATO EQ and the IFCOR command. Moreover,
NATO has provided concrete support to the 0SCE in the area of
verification by putting at the disposal of the CPC its expertise
deriving from years of coordination in verification and
implementation of the CFE Treaty.

Beoth Gyarmati and Eide have pald frequent visits to
NATO Headquarters. In fact, only last week, Gyarmati briefed
Council on the state of implemertation of Article 2 agreemsnts.
The week before, Eide met with the Secretary General and members
of the International Staff to share his assessment of the
progpects for the Article 4 negotiations. One general point
that emerges from these contacts is that eventual success in tzas
negotiations and in the subsegquent implementation will depend on
the political ¢limate in the regieon and, more specifically, on
the success of IFOR’s mission. Ambassador Eide also expressed
certain concern at the prospect that reductions under Arxrticle <
negotiatiocns will begin conly towards the end of the year and
will: coincide with the draw-dowr of IFCR and may negatively
impact on the success of the implementation process. Both EI
and Gyarmati are expected Lo return to NATO for another briefiag
to the Council within the next ccuple of months.

In a sense, cooperatign in the former Yugoslaviz ha
introduced a new qualitative dimension in the relations betwe
NATO, and the OSCE. While broadening the scope of the
irteracticn between the two organisations ab the political
level, it has alss intrcduced a more practical patitern of
cooperaticn on a day-to-day bagis. This is yet another step
towards the development of a more interacrtive relationship thsa:
may become a key element in cur endeavour to effectively prevsnt
and manage future ¢rises on the European continent.
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Introduction

The post-Cold War world has seen a substantial increase_in the
number and varieﬁy of peacekeeping activities. There is no
eingle, generaliy accepted definition of "peacekeeping". This is

a highiy evolutive and dynamic concept. However, thefe is a need
to develop a common understanding of this concept, proceeding
from the existing terminology contained in the relevant UN and

OSCE documents.

The texrm "peacekeeping" has been used to describe operations

based on Chapter VI of the UN Charter. Operations similar to

those conducted under Chapter VI may also be carfied out under
the authority of thg OSCE on the basis of the 1992 Heisinki
Document. Operations aimed at the maintenance or establishment
of peace and based on Chapter VII of the UN Charter, have also

been carried out under the authority of the UN Security Council.

The role of the OSCE in peacekeeping ogegatiogs

The OSCE is the only regional forum bringing together all the
countries of Europe, as well as Canada and the US, under a common
framework with respect to human rights, fuﬁdamenﬁal freedoms,
democracy, the rule of law, security and common liberty. The OSCE
has been designed to manage change and transition father than
crises and conflicts. With the post-Cold War transition over, the

OSCE is evolving into a modest system of conflict prevention and

1
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crisis management. The Organization could become  an
institutionalized contribution to maintaining regional stability,

particularly in Centrxal Europe and the Balkang.

The OSCE has had some success in conflict prevention and is
moving towards a stage where, as a regional agency of the UN, it
will be able to give mandates to intervene in and manage crises.
The participating states of the Organisation have created
appropriate institutions and mechanisms for early-warning,
conflict prevention and crisis management and made the OSCE
sufficiently flexible to address the numerous tensions, conflicts
and instabilities in the area. The elaboration of principles
relating to the peacekeeping activities of the OSCE is one of the

wmost important achievements of the Organization.

e rol the U in peacekeepi cperation

As the defence component of the EU and a means to streﬁgthen the
European pillar of NATO, WEU hasg a key role.to play in organizing
Eurcpean contributions to c¢rigis prevention and management
activities. Its operational capabilitieg have developed
congiderably in recent years although much remains to be done.
At Petersberg in 19922, WEU member Stateg agreed that, apart from
contributing to the commen défence, their military units, acting
under the authority of WEU could be employed for humanitarian and

rescue tasgks, peacekeeping tasks and taske of combat forces in

oo
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crisis management including peacemakingi; A Planning Cell was
established to plan for eventual WEU operations in these areas.r
The decision to undertake WEU peacekeeping operations, in the
framewofk of ﬁN o¥ OSCE, will be taken on a case-by-case basis
by the WEU-Council of Ministers who will retain overall political
regponsability of the peacekeeping operatioh and exercises

political control.

A WEU’s role in peacekeeping can be founded on Art. 48 of the
Charter, according to which "decisions of the Security Council
for the maintenance of international peace and security shall be
carried out by the ﬁembers of the UN directly and through their
action in the appropriate international agencies of which they
are members". In fact, the CRISEX 95-96 aimed to test the set of
WEU operational mechanisms and procedures in all phases of the
management of a simulated crisis based on a UN resolution. This_
exercise was within the framework of peacekeeping operétions

under Chapter VI of the UN Charter and pursuant to the Petersberg

. Declaration. The general mission of the WEU force, under a UN

mandate, was to reestablish conditions in which humanitarian aid

can be provided.

The political authority for possible WEU involvement in any

preacekeeping task may be provided by any of the following: a

! In their Petersberg Declaration of 19 June 1992, the
Foreign and Defence Ministers of WEU member States stated: "...
we are prepared to support, on a case-by-cage basis and in
accordance with our own procedures, the effective implementation
of conflict prevention and ¢risis management measures, including
peacekeeping activities of the CS8CE or the UNSC".

2



regolution of the UN Security Council; a decision by the OSCE;
a reguest to WEU by the EU; a request from the state oxr the
states concerned directed towards WEU. Any WEU vrole in

peacekeeping task has to be based on a clear mandate.

WEU can contribute to humanitarian operations when militaxy
deployments are regquired to create a secure environment or to
provide specific military assistance or logistic support. If oné.
has an operation which is ehtirely civil in its character,'it is
more likely t¢ come under the auspices of the OSCE or the EU.
Planning in WEU should be organized on the assumption that the
operation will involve the deployment and command of significant
numbers of military forces, even if these may be deployed largely

in policing or monitoring roles.

Cooperation between the OSCE and WEU in Qeacekeeging'ggeggtiong

A European security architecture is emerging in which WEU,

together with other international organizations, regional

™~
cooperative arrangements and bilateral treaties are all
contributing towards the objective ©of strengthening European

security and stability.

The wvarious statuses within WEU - Members, Associate Members,

Cbservers and Associate Partners®? - gives the Organization the

‘! WEU Members: Belgium, France, Germany, Greece, Italy,
Luxembourg, Netherlands, Portugal, Spain and the United Kingdom.
WEU Agsociate Members: Iceland, Norway and Turkey. WEU Obgervers:
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possibility to draw on the resources of a wide range of European

countries for”Petersbefg operations. The military cooperation
between the membexr countries of the WEU and those of Central and
Eagtern Eurcpe will in particulaf be concerned with the
preparation and execution of peace support missions under a UN
or OSCE mandateQ WEU is prepared to play a significant role in
peacekeeping operations under UN or OSCE authority as part of ad
hoc command arrangements, either alone; together‘ with or

complementary to NATO, depending on the c¢ircumstances.

The dSCE, thanks to its incluéive membership, its comprehensive
appreoach to security and the scope of its competences inherited
from the CSCE and based on the Paris Chartexy (1950}, Helsinki
(1992) and Budapest (1994) Documents, forms one of the pillars
of the new European security architecture. The OSCE plays an
important role in associating Russia with the settling of

disputes in Europe and will continue to do so while that country

is not a member of the EU.

The WEU British Presidency is currently in contact with the past
and future Chairman-in-Office of the OSCE on the subject of
briefings of the WEU Council on OSCE matters. The Ambassador of
Switzerland, as Representative of the current OSCE Chairmanship,
provided the WEU Council on 20 February 1996 wifh a comprehensive

briefing on current OSCE activities.

Bustria, Denmark, Finland, Ireland and Sweden. WEU Associate
Partners: Bulgaria, Czech Republic, Estconia, Hungary, Latvia,
Lithuania, Poland, Romania and the Slovak Republic.

2
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Conclusions

WEU is ready to support diplomatic efforts of other organizations
such as the EU or the OSCE. WEU is also ready t© play an active
role in the implementation of peacekeeping operations, on the
basis of decisions taken case by case. In fact, WEU has offered
to support, on a case by case basis and in accordance with its
own procedures, conflict prevention and crisis management

measures undertaken under OSCE aegis.

Cooperation among the relevant institutions with responsabilities
in the field of peacekeeping calls for practical arrangements tc
ensure complete complementarity and transparency between them.
The division of labour must be clearly defined and agreed in
order to avoid overlap and institutional rivalxy where the UN and
regional organizations are both working on the same conflict. In
light of the experienceg in former Yugoslavia, it will be ﬁseful
for the future WEU operations to address the need for a clear
understanding of the respective roles of other organizations
involved (eg. UN or OSCE), in response to a crisis and for closer

coordination of their responses.

OSCE mandates are likely to remain confined to modest,
controllable contingencies. The OSCE has a mission, but no means.
In fact, the UN and the OSCE do not have assigned forces except
through voluntary national contributions in a given crisis. The
Bognian experience has already shown that the UN, and even more

sao the OSCE, depends on collective defence organizations like

[



NATO. WEU, with its four categories of status, has tﬁe necessary -
flexibility to bring;togethér:the-various contributions of 27 o

European countries in the politico-military field.
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THIRD PARTY PEACEKEEPING

by Ettore Greco

paper presented at the International Conference on The OSCE im
the Maintenance of Internaticnal Peace and Security, Rome, 29-

30 March 1896 -

1. The origin of the concept of «third pértyﬁpéacekﬁépipgg."

The decisions of the 1993 Rome Council.

The 1992 Helsinki document which has introduced
peacekéeping as an «operational element of the overalil
capacity of the CSCE for conflict prevention and-crisis
mariagement» foresaw two types of peacekeeping operations whickh
could be carried outrunder the aegis of the organization: zhe
operations conducted under a set of defined CSCE procszdures
and a CSCE chain of command and those conducted in
«cooperation with regional and transatlantic organizationss.

The inclusion of the «peacekeeping mechanism of the




Commenwealth of Independent States.(CIS)» among the
instruments which could be used for the second type of
operations reflected Russia’'s desire to obtain international
political blessing and material support for its growing
military involvement in the hot spots of the former Soviet
Union (FSU) - the socalled «near abroads - as well as the
recognition by the other participating states - notably the
Western states - that Russia’s role could have a stabilizing
function in the area especially if it had been develbped in
cooperation with other FSU countries. It must be recalled that
at'the time of the Helsinki summit the Western stateé were’
strongly encouraging the cooperation projects which were
emerging in the CIS framework.

In any case, Russian ’peacekeeping' in the FSU area was
already a geopolitical reality and the Western countries were
neither willing nor able to effectively oppose it. In this
context, Rﬁssiafs search. for international approval of its
military inﬁerVentions in the FSU area was regarded as a
promising development. The assumption was that the newly
established CIS could provide the appropriate framework for
some multilateralization and hence international control of
Russian military operations. However, from the very beginning
the problem was to reconcile the recognition of Russiz’s
special responsibility with regard to the CIS area with ths
need to avoid the establishment of a Russian exclusive sphsre
of influence which would be in blatant contrast with such key
OSCE’'s principles as the indivisibility of security and ths

co-equality of states.



Soon after the Budaﬁest summit-it became clear that the
potential for development of the CIS, especially of its
military component, had been overestimated. The CIS
ﬂﬁeacekeeping mechanism proved to be a hollow shell whilst
Russian ‘peacekeeping’ operations continued to develop in a
unilateral manner or on the basis of loose agreements with a
limited number of CIS states.

It was basically the recognition of this reality which
led to the introduction of the concept of ‘third party
peacekeeping’ at the 1993 Rome meeting of the CSCE Council. It
indicates operations conducted neither directly by the OSCE
nor by a regional crganization acting in cooperation with the
it but by a country or a group of countries with the political
blessing of the OSCE. This would be provided on the basis of a
‘'specific cooperative arrangements betﬁeen the pan—European
organizatioﬁ and the states participating in the operation.
Whilst the OSCE does not direct the operation - nét being
involved in its chain of command - the cooperative
arrangements with the participating states shali ensure that
the role and function of the peacekeeping force be consistent
with OSCE principles and objectives. To this end they shalil,
inter alia, contain provisions which provide the OSCE’s with
an actual capacity to ’‘observe’ or 'monitor’ the operation.

The Rome Council established a set of conditions for the
OSCE political support of a third party peacekeeping: respsct
for sovereignity and territorial integrity; consent ©of the
parties; impartiality; multinational character; clear mandzte;

transparency; integral link to a political process for



conflict resolution; plan for orderly withdrawal, As these
conditions were still rather vague, the Council mandated the
CSO and the PC to their further elaboration. In fact, most of
these criteria had been already established in the 1992
Helsinki document as. general criteria forlany type of OSCE

peacekeeping missions.

2. The unsuccessful attempts to develop guidelines for third

party peacekeeping

The concept of third party peacekeeping was introduced at
the Rome Council not &ithout resistance by some ﬁarticipating
states, in particular the Baltic states, Ukraine, Azerbaijan
and Turkey. All of them were concerned about. Russian new
military assertiveness in the FSU area. Their opposition
became eveﬁ,stronge: in.the following mon;hsfmAuspecific
concern was ﬁhat the third party peacekeeping formula could be
adopted for the operation in Négorno-Karébach thus allowing
Russia to dominate it. | '

At the same time, as the negotiation on the further
elaboration of the éuidelines sketched out by the Rome Council
proceeded, it became alsc clear that the Russians themselvas
ware iosing interest in the exercise. This change of attitude
had two main motivations. First, they realized that ths
legitimation of their military operations could have cbtained
only in exchange of the acceptance of an effective capacity of

the OSCE to control the conformity of the operations with



international standards. During a CSCE meeting in June 19%%
Russia rejected a plan aimed at alldwing the organization to
carry out effectively the wonitoring of third party
peacekeeping operations. Secondly, and not less important, any
automatic OSCE funding of the Russian operations was excluded.
On the contrafy, the principle of voluntary financial
contributions was adopted. Moscow had‘instead placed a big
emphasis on the need for an institutional financial and
material support for its operations. It must also be noted
that, given the obstacles encountered within the CSCE the
Russians developed a parallel campaign to obtain the
legitimation of their peacekeeping activities from the United
.Nations. By and large; for the Russians the UN context proved
more promising; This accentuated their loss of intefést'in the
CSCE.

After the Rome Council the Italian delegation, acting in
its capaciﬁy as CSCE .chair, elaborated"severa;‘subséquent
drafts for a OSCE dqcument containing the guidelinés for third
party peacekeeping. However, given the déscribed political
resistance, the effort was.unsuccessful. At the Budapest
Summit renewed political divergencies prevented the adoption
of any decision concerning third party peacekeeping. iIn
pafticular, Turkey and Azerbaijan continued to develop a
strong opposition to any practical implementation of the
concept. In faﬁt, it was not given any serious attention
during the summit. Most of the attention was concentrzted on
the mission in Nagorno-Karabach which was to be an OSCE-

directed undertaking.
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. No progress has béén made afﬁer ﬁhe Budapest summit.
Russia continues to be reluctant to-resume negotiation on the
guidelines. A certain intérest is however shown by the
delegations of some Western countries in light of the
difficulties the OSCE continues to have in mounting the
operations in Nagorno-Karabachﬂ Indeed, as for peacekeeping in
the CIS area the only possible alternétive to OSCE-directed

operations continues to be the development of some forms of

cooperation between the pan-European organization, Russia and,

possibly, other CIS states.

The negotiations on the «Security Model for the 21°
Century» which, as aecided at the'1995 Budapest Cquncil, will
concern also peacekeebing, could provide the 6pportunity for a
renewed effort to establish rules for the peacekeeping

operations which are being conducted in the CIS area.
3. Main problems emerged during the negotiations

During the negotiation on the guidelines for the conduct
of third party peacekeeping a number of delicate - often

controversial - problems have emerged.

- Link to a political process for conflict resolution. This

has proved to be a highly controversial issue as Moscow is
reluctant to accept a prominent OSCE’s role in conflict
regsclution activitieg. Instead, it is essential for the OSCE

to ensure that the third party peacekeeping operations be
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complemented by a sefiéﬁsAeffort té éolve the root causes of
the conflict. Practically in all areas where it is conducting
a peacekeeping operation, Russia has repeatedly tried to keep
the OSCE at the margin of the political negotiation, claiming
its premiﬁence in this field. The most telling example of this
attitude are Russia’s unilateral efforts to solve the conflict
in Nagorno-Karabach. It is therefore of vital importance that
the ruies for third party peacekeeping contain precise
provisions on the OSCE’s cont;ibution to the process of

conflict resolution.

- International_aqreements on which the presence of the

peacekeeping force istbaSed.;The‘key problem is the
participation ofrthé OSCE in the devélopment'of these
agreements. The text prepared by the Italian chair states that
this participation should take place whenevér‘possible but it
does not sétrit a8 a necessary condition,“Iﬁ.any case,. the
agreements éhould be communicatéd to-the oécE as one of its
tasks is to ensure that theirrprovisions'are fully respected.
This is one of the key aspects of the relation of mutual
transparency that should be established between the

organization and the countries participating in the operatiomn.

- Multinational participation. Some countries have placed a

special emphasis on this requirement, insisting that the
. contribution of any one country should not be more than a
given percentage of the total. Russians instead tend zo prefer

a massive presence of their troops with some small units




provided by the other participating countries as in the case
of the mission in Tajikistan.. In the latest versions of the
draft prepared by the Italian chair the multinationality
principle has been remarkabiy softened. The last version
states that the force should be «in principle multinational in
character and, in every case, open to multinational
participations». Thus, the multinational character would not be
a necessary pre-requisite. This point has however remained
highly contro&ersial. apart from the sheer number of troops
provided by each participating state, there is the need to
ensure an appropriate balance in their individual involvement

in the chain of command of the operation.

- Participation of the parties to_the conflict. Origihally the
draft‘énvisaged the pOsSible‘participatidnLof thé«parties to
the conflict in the peacekéeping operations, as happens in the
tripartite.forée.in Séuth.Ossetia,“Howevgf,.the'evident;risk'A
was to comprbmise the impartiality of the force. Thus, the
participation of the parties tb the conflict was excluded.
Indeed, the actiocn of both the Georgian and the South Ossetian
contiﬁgents in South Ossetia has proved to be destabitizing
(only the Russian contingent is accomplishing a truly

peacekeeping function.

- Terms of reference. They have to be agreed by the parties to

the conflict and by the states providing the forces. Zccording
to the draft, they shall however be communicated to tne OSCE.

This may, in turn, provide its advice and information for




their elaboration. Clearly, especiailf the rules of engagement
(Roe)are a key element as they have ‘to be in accordance with
the basic principles of the OSCE peacekeeping. It must be
noted that the Roe of Russian forces are often extremely
flexiblé concerning the use of the force. In addition, they
are equipped with arms which are heavier thaﬁ those required

for traditional peacekeeping.

- Chain of command. By definition, the OSCE does not have any
role in the chain of command. However, in order to ensure
trasparency, the chain of command shall also be communicated

to the OSCE.

- Withdrawal of the force. It is essential that there be

credible plans for the earliest possible withdrawal of the
force of the third party in order to avoid that its presence
. may turn iﬁto a permanent military occupation of the country
concerned. It must be recalled, fdr exampie, that the 14th
Russian Army is still active iﬁ Trans-Dniestria although an

agreement for its withdrawal was reached a long time ago.

- Financial support. As noted above there 1s a broad agreement
that the OSCE states should provide it on a voluntary pasis.
The draft also foresees the possibility of establishing a

voluntary fund.

- OSCE monitor mission. It is the main instrument the OSCE may

activate in order to ascertain whether the peacekeeping force



acts: 1) in accordance with the OSCE-principles and
objectives; ii) within its own terms of reference.

The main problem connected with the monitor wmission is
the degree of intrusiviness‘of its activities. In particular,
there are different interpretations of the term «monitorings
(i.e. what types of activities it entails). The Russians tend
to interpret it in a restrictive sensé.

Furthermore, of crucial importance are the coordination
mechanisms to be established between the OSCE monitdr misgion
and the command of the forces. The draft calls for the
conclusion of a memorandum of undérstanding. Both mutual
tfasparency and the respect of each other’s terms of reference
~have to be ensured. The OSCE is clearly interested that the
monitoring mission have access to thé highest possible level
of the chain of command and that it be given the greatest
freedom of movement . However, it is exactly on this point that
the Russiahs have shown the‘stiffest resiétance to accept the
requests‘of the other states.

The OSCE missions for the monitoring of a third party’
peacekeeping operation would be established and operate in
accordance with the provisions of the 1992 Helsinki document
concerning peacekeeping missions directed by the OSCE. They
would therefore be typical small-scale peacekeeping missions

as envisaged by the Helsinki document.

- Exit clause. Of great importance are also the procedures for

the cessation of the operation in case the necessary

conditions for the continuation of the OSCE monitoring mission
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no leonger exist or tﬁere have bééﬁhQiglations of OSCE
principles. A key problem is the respective roles of the
Chalrman-in-0Office (CI0) -and the Senior Council (SC) or the
Permanent Council (PC). As in the case of the other OSCE
missions it seems quite natural that the CIO shall have the
task of reviewing the activities of the force and reporting
reguiarly to the PC. Similarly, the final decision on the
cessation of the mission shall rest with the ﬁain political

bodies (the PC and the CIOQ).

4, Practice

In the absence of agréed guidelines for the conduct of
third party peacekeeping operations, there has been clearly no
formal implementation of the concept. However, the practice of
somemOSCE;s monitor missions.has a cqpsideﬁablé‘relevance._

This is particularly true for the OSCE monitor mission im
South Ossetia (Georgia). After the Réme.meeﬁiﬂg the attention
concentrated on the case of South Ossetia as it satisfiied some
basic requirements: a ceasefire had been agreed and then
substantially respected; the OSCE was already active in the
political process for conflict resolutibn; the psaceksepin
force had a multinational character (being composed of
Russian, Georgian and South Ossetians). After an initial
opposition, Moscow accepted the deployment of the OSCZ mission
with the task of monitoring the cperation, i.e. the conformity

of the participating forces with the declared terms of
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reference and with the OSCE principleé and objectives. As
noted above, the military operation  in South Ossetia is only
ﬁormally tripartite as the only actual peacekeepers are the
Russians. However, the cooperation established between the
OSCE mission and the Russian forces has been considered_
fruitful by the OSCE’s officials on the ground.

A similar case study is provided by the United Nations
monitor mission in Abkhazia (Georgia): It also takes placelin
a situation where some basic rgquirements for the OSCE third
party peacekeeping are met. The UNOMIG has the mandate to
monitor the multinational peacekeeping force deployed in
Abkhazia. On the contrary, the dispatch of a migsion for the
monitoring of the military actifities,led by the Russians has
proved impossible in the Tréns—Dniesﬁer region (Moldova) and
Tajikistan. In particular, the UN observer mission active in
'Tajikistan provides a liaison between the OSCE mission and the
peacekeepiﬁg forces but. does not have the mandate. to monitor -

the latter.

5. Problems connected with possible OSCE’s legitimation of
Rugsian military operations in the «near abroad» through the

third party peacekeeping mechanism

Moscow has consistently seen the OSCE as an instrument
for obtaining both political support (legitimation) and

financial support of its peacekeeping role in the CIS area; at
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the same time, it is reluctant to carry out this role in full
respect of the OSCE rules.

When presenting its proposal for sIncreasing the

Effectiveness of the CSCE» in the Summer of 1994, Moscow ‘A
explicitly requested that a special right be assigned to it !
for the peacekeeping in the FSU area. Russia‘s idea of a
division of labour between the CIS, NACC, NATO and the WEU
with the OSCE playing the role of an overarching security
organization clearly implies the recognition of special
Russian geopolitical responsibilities over the FSU. In
particular, it stresses the right to act unilaterally in case
of serious danger for ethnic Russians living outside the
country. This is highiy alarming for such countries as the
Baltic states and Ukraine. Furthermore, Moscow has made it
clear that it is ready to accept only very broad rules for its
peacekeeping aqd emphasized the need for flexibility in their
application given the big differences existing between the
individual crisis situations.

The dilemma faced by the other counﬁries (especially the
Western countries) is somewhat specular to that faced by the
.Russgians. In principle, they are not against Russia playing &
stabilizing role in the-CIS area, but they are unwilling to
give Moscow carte blanche to carry out actions which viclate
international rules. There is the risk of compromising basic
OSCE’s princiﬁles such as sovereign equality of the statss and
indivisibility of security. These principles were recently
reaffirmed in the Decision of the Budapest Council concerning

the Security Model for the 21° Century: <Within the OSCE, no
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state, organization or grouping can have any superior
responsibility for maintaining peace and stability in the OSCE
region, or regard any part of the OSCE region as its sphere of
influences. Indeed, the pan-European organization has a
traditional specilal responsibility for the protection of
smaller states against larger ones.

On the cother hand, there is an evident unwillingness of
Western countries to provide substantial peacekeeping forces
in the CIS area. This became evident, in particular, during
the planning of thé operation in Nagorno-Karabach.
Furthermore, some think that a partial acceptance of Russian
peacekeeping role could also be a way of convincing Moscow to
accept, in turn, efféctive international monitoring.

An overall éssessment of the,basié featuregs of the
Russian peacékeeping activities in the CIS areas highlights a
number of_major obstacles to a cooperation with Moscow in the
field of ﬁeaCékeéping within the normative framework
established.by‘the OSCE.

- Respect of human rights. There is clear evidence that

Russian troops have committed a number of violations of human
rights in several areas. These were very serious in both
Tajikistan and Moldova.

-. Consent of the parties. Russia’s interventions have

sometimes taken place without a prior consent of the parties;
in general, Russia 1s not particularly concerned about ths
definition of formal agreements with the conflicting parties.

- Exclusion of enforcement action. The rules of engagemencs of

Russia’s troops are flexible enough to allow for enforcemsnt
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actions; as a matter bf féét, thef Afé far more heavily armed
than in usual peacekeeping operations. Indeed, Russian
peacekeeping doctrine does not make a clear-cut distinction
between traditional 'peace—keeping' and peace-enforcement.

- Impartiality. Russia tends to back one of the conflicting

parties. This seems unavoidable, in particular, if a Russian
minority is involved. Russian peacekeeping forces sided with
the secessionist forces in both Georgia and Mcldova. Moscow
also supports the Tajik government, which pursues a repressive
policy against the opposition gfoups, thus jeopardizing the
efforts to promote national reconciliation.

- Actual contribution to security of the states and areas

concerned. Although Russian troops have had a stabilizing
effect in some cases, their'presence could, in the longer run,
turn into a factor of instability as it could exaqerbate
pclitical and efhnic rivalries. Indeed, especially in the
first phasé (1592_1993).0f its interVentiQnuih the.«near .
abroad», Russialfollowed a-policf aimed at stirring up
communal conflicts and encouraéiﬁg secessionist drives in
order to advance its national interests.

- Civilian control of armed forces. This is one ¢f the key

principle of the «Code of Conduct» approved at the Budapest
summit. However, civilian controcl of the Russian armed forcss
ig far from being stable and guaranteed, as demostrated by
many recent events, chief among them the performance of
Russian army in the Chechen conflict. The state of confusion
and deep organizational crisis of the Russian army entzils the

concrete risk that regional military commanders make use of
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military operations to pursue theif own policies separate from
those of the government. |

The intervention in Chechnya has further eroded Russia’s
credibility as a guarantor of peace and stability in the CIS
areas. Rather surprisingly, it accepted a role of the OS?E in
Chechnya and this was seen as a promising sign of a possible
growing role of the organization in tﬁe area. The Osce
Assistance Group in Chechnya also took over a limited
mediating role. However, it is proved to be completely unable
to influence the course of the events. Furthermore, there is
the evident risk that the presence of the OSCE could serve as

an implicit legitimation of Russian intervention.

6. Possible role of the CIs in peacekeeping operations

A cloéely connectéd question.coﬁcerns.the pqssible
(residual) utilization of the CIS mechanisms for peaéekeeping
operations which could be legitimized by‘the OSCEl

In principle, the CIS’s involvement may be helpful for
ensuring the multinational character of the force. It may alsoc
be seen as a way for avoiding an exclusive dependency on
Russia.

However, the international status of the CIS remains
highly uncertain. Its institutional structure and decision-
making'procedures are very weak. They suffer from a general
lack of trasparency which is instead a basic pre-requisite for

any workable cooperation with the OSCE. At the operational
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level the CIS as such does not seem to have anything
substantial to offer especially after the abandonment of the
original plan for the creation of joint task forces.

The multilateral dimension of the CIS is also quite
underdeveloped and, in general, unclear. There is instead a
growing emphasis on bilateralism. As a matter of fact, Russia
tends to use the CIS as an instrument for,promoting its
interests with regard to the individual CIS states.
Furthermore, some of them, including a key country like
Ukraine, officially reject any competence of the CIS in the
security field.

In geﬁeral; Russian-led peacékeeping in the CIS area has
developed on the basis of bilateral or strictly regional
arrangements without any actual utilization of collective
structures of'the CIS. Peacekeeping opérations were launcﬁed
following more or less defined agreements between Moscow and
the stateé cohcerned. CIs coﬁntries with no connection with or
interest in.the-individual coﬁflicts have consistently
rejected Russia’s pressure to participate ip the related

peacekeeping operations.

7. OUtilization of the NACC/PFP programmes

A distinct possibility to promote an international
control of Russian military activities in the CIS area is the
utilization of some expertise and resources which have been

developing within the frameworks of the North Atlantic
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Cooperation Council (NACC) and the Partnership for Peace (PFP)
programmes .

One of the main purposes of both NACC and PFP is the
development of arrangements and capabilities for multinaticnal
peacekeeping operations. In particular, a valuable experience
has been gained with PFP multinétional exercises. The PFP can
thus provide technical means for peacekeeping in the CIS area
that OSCE lacks. On the other hand, the OSCE hés a unique
capability and a growing specialization in cénflict resolution
-mechanisms. What is needed is a increasing closer‘
interconnection between the programmes generated in the OSCE
context and in the NACC\PFP one as well as a more structured
institutional link between NATO and‘QSCE; |

VIt must be noted that Russianrléaaérs have_repeatedl?
stressing their interest in the ﬁtiiizétion_of the NACC as an
instrument for the deveiopmenﬁ of peacekéeping éapabilities to
be made available to the OSCE. The positive experience-of the
cooperation betﬁeen NATO forces and Ruééian troops.within the
context of the IFOR operation in Bosnia could also be seen as
a encouraging sign.

Nevertheless, there remains the prbblem of the strong
reluctance of Western countries to get involved in military
operations in the CIS areas. The possibility of making use of
gsome procedures and capabilities developed in the NACC\PFP

-context could at least attenuate this negative attituce.
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8. Concluding remarks

The obstacles which have prevented the implementation of
the concept of third party peacekeeping reflect a more general
difficulty in identifying and creatiﬁg effective and
appropriate instruments for the interaction between the O0SCE
and Russia in the various types of operations in the CIS area.
This difficulty became evident especially with the failure to
mount the OSCE peacekeeping operations in Nagorno-Karabach.

Although the work on the third party peacekeeping seems
to have little prospect to be resumed in the near future,
there remains the problem of activitating instruments capable
of ehsﬁring some degfee of international control on Russian
peacekeeping operations.

In the CIS afea the OSCE could continue to concentrate
its effofts in the development of small-scale missions with a
limited ﬁéndate such as those which are active in many crucial
hot spots including Chechnya. But it should also promote more.
advanced forms of cooperation with NATO'making use of the
expertise which have been developing through the NACC and PFP
programmes. The strategic objective should be to gradually
develop a capability to mount multinational peacekeeping
operations in the CIS area with a substantial Russian
participation but with a parallel effective OSCE capacity to
control their developments and the overall political process

for the resclution of the conflicts.
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Gian Luca Burct’

DIVISION OF LABOUR BETWEEN THE UNITED NATIONS
AND THE ORGANIZATION FOR SECURITY AND COOPERATION
.IN EUROPE IN CONNECTION WITH PEACE-KEEPING

rd

1. Introduction

The Organization for Security and Cooperation in Europe (OSCE)' emerged trom
the cold war as an-exception among European regional organizations. Whereas the other
European bodies were the product of a "bloc mentality " and attempted 10 be mutually
exclusive and antagonistic, the OSCE was from its outset a veritable bridge between
Eastern and Western Europe. In this capacity, it was able to develop the core of
fundamental common vaiues codified in the Helsinki Accords of 1975. This unique
poéition, as well as the broad membership of the OSCE, justify the ambitions of its |
members about its role in the new European security architecture, which largely found
expression in the Charter of Paris for a New Europe of 1990% and the Helsinki Stummit
Declaration of 1992°.

Within Vthe European scenario, the end of the cold war led to.the dissolution of the

then-existing Eastern European institutions and called for. a rethinking of the raison d'éire

" Tegal Officer, Office of the Legal Counsel, United Nations.. The views expiessed arz
only those of the author and do not necessarily reflect those of the United Nations.

" For case of exposition, only the acronym “OSCE” will be used, even when referenc:
is heing made to events or documents relating 1o the "CSCE" before its change n
appellation at the Budapest Summit in 1994,

7 See ILM, Vol XXX, 1991, pp. 190-228.

See TEM, Vol XXXI, 1992, pp. 1385-1420.
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and the role of Western European organizations. The role of the United Nations (UN)
within Europe was also affected by the changed political circumstances; whereas the
strategic importance of Europe for the two superpowers during ﬁle cold war had made it a
taboo area for the UN, this obstacle largely disappeared and was soon replaced by frequent
requests for UN involvement in crises in Central and Eastern Europe as well as in the ex;
Soviet area.

The prospect of a grO\ving UN involvement at various levels iﬁ a number of
conflicts worldwide, as well as the new possibilities operned for regional organizations by

the end of the cold war, called for a rationalization of the division of labour in the

. maintenance of international secilrity, in which the Security Council and the Secretary-

General could rely on a number of sirengthened ‘and cooperative regional institutions acting
within the ‘framework of Chapter VIII of fhe Charter, while preserving at the same time the
primacy of the UN.

The OSCE placed itself at the crossroad of this development iﬁ July 1992, when its
members declared, at the Helsinki Summit, ihieir understanding that the OSCE lwas “a
regional arrangement in the sense of Chapter VIII of the Charter of the United Nations™,
and that the Organization "will work together closely with the United Nations especially in:
preventing and settling conflicts*". It was the first occasion in which a regional
organization had made such a policy statement. A.t the same time, the Helsinki Summit

decided to boost the operational capabilities of the OSCE by providing for the possiniliny «F

"

' Supra, note 2, p. 1292. This statement of undzrstandinz
was welcomed in a statement made on 23 January 1533 Ly ths
President of the UN Security Council on zehalf of itz memneirs.
UN doc. 8/25996.
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OSCE peace-keeping operations (PKOs). independently or conperal.io'n with other

European or transatlantic organizations.

The configuration of the relationship between the OSCE and the UN, and of &
possible division of labour in the peace-keeping area for a more rational use of their
comparative advantages, is a tunction of a number oi factors, such as the following:

- The mandate and capabilities of the OSCE in the peace-keeping area, particularly
the kind of operations envisaged, and the suitability of the OSCE institutional
structure for the conduct of military field operations:

- The relationship between the OSCE and the UN, within the broader context of the
relations between the UN and regional organizations;

- -What kind of "peace-keeping” is or should be carried out within the OSCE area, iz
view of the peculiarities of the European and ex-Soviet context, and whether the

OSCE and the UN are suited to deal effectively with such peculiarities.

2. Mandate and role of the OSCE in peace-keeping

The decision of the 1992 Helsinki Summit to give the OSCE an explicit and quite
elaborate mandate in the peace-keeping area represents an attempt by its Members 0
ensure the centrality of the then Conference in the new European sqenzirio, by giving 1t 4
more structured institutional setting and equipping it with a full complement of insirumers
for conflict prevention and crisis management. There was a definite preference by non-
NATO countries, in particglar the I—Qussian Federation, (o promote the OSCE as thz

primary European organization in the field of security as 4 counterbalance to the pateate!
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“domination in the European theatre by NATO and WEU as the military agencics of the

victors of the cold war.

It emerged during the préparatory work to the Helsinki Summit that there was a
consensus as to the politically legitimizing role that the OSCE should have played, as the
only pan-European organization, in authorizing and mandating non-UN peace-keeping
within its area. As to its operative role, there were more marked differences bctween
countries advocatirig an autonomous role of the OSCE, and countries which aimed at a
pragmatic division of labour based on the evidently higher credibility of NATO as a
military mechanism. NATO could have then drawn from non-NATO resources‘ through
the North Atlantic Cooperation Council (NACC) 50 as to make possible the inyolvement of
all OSCE participants >.

The decisions of the Helsinki Summit seem to have chosen the more ambitious

course, and devote to OSCE peace-keeping ample space within Section III, enutled “Early

Warhing, Conflict Prevenﬁon and Management (Including Fact-Finding and Rapporteur
Missions and CSCE Peacekeeping), Peaceful Settlement of Disputes”. Peace-keeping by
the OSCE is thus seen as one of the options, alone or in combination .with others, on a
continuum of functions and resources aiming at the maintenance of peace and security
within its geographical area.

At the outset, the possible functions and terms of reference of a peace-keeping
operation by fhe OSCE cover many activities which have been discharged by first- and

second- generation PKOs launched by the United Nations. The exemplification set cut in

CSCE Sanctioned Peacekeeping, Discussion psper by nae
Us, 13 May 1992.
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paragraph (19) spans from the monitoring of cease-fires to the provision of humanitarian
aid and assistance to refugees. Pursﬁemt to paragraph (17), OSCE PKOs can be deptoyed
in conflicts within participating States, besides international conflicts. This is an important
corollary of the comprehensi{!e concept of security, which has become a landmark among
OSCE commitments. This concept gives full relevance to violations of human rights and
democratic institutions which may trigger OSCE's involvement; as stated by the 1991
Moscow meeting on the human dimension as well as in the mechanism on the human
dimension. In view of the fact that conflicts in post-cold war Europe have largely been of
a predominantly internal nature, the absence for the OSCE of a statutory limit comparable
to that of Article 2 (7) of the UN Charter is an important consideration in the analysis of
possible interactions between the two institutions.

A second element worth noting is the strictly consensual pature of OSCE peace-
keeping. The Helsinki decisions emphasize that OSCE PKOs will not entail enforcement
action and that they will only be conducted impartially and on the Easis of a number of
commitments by the parties concerned, such as the explicit acceptance of an OSCE
presence and a commitment by the parties to find a peaceful solu‘tion to the conflict. The
decision to establish a PKO, as well as subsequent revisions of its mandate, have 1o be
adopted by consensus, which is the strongest safeguard for the State or States concerned.
This may hinder timely decisions and may give excessive leverage to the States more
directly involved or parties to the conflict. The limitations implicit in the consensus rule
are even more evident when one considers that the policy-making organs of the OSCE arz
plenary organs, in which consensus must be reached among 53 participants. At the same

time, the establishment of a PKO by consensus should create a particularly strong sense <
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wentification and commitment for the participating States, and should thus militate in
favour-of a substantial politiéal support for the operation. The exceptions to the conscnsus
rule are, for the moment, quite limited. In the area under consideration, a role can be
played by the emergency mechanism, which allows the convening of a meeting of the
Senior Council upon a request by a participating State endorsed by at_leaét any welve other

States. This mechanism can seize the Council of a situation in a way which could

' eventually lead to the launch of a PKO.

Another important element in an evaluation of the potential for cooperation between
UN and OSCE is the institutional framework for peace-keeping by the latter. According to
paragraph (26} of the Helsinki decisions, a request to the Committee of Senior Officials

(CSO, now Senior Council) through the Chairman-in-Office (CIO} for a PKO can only

come from one or more participating States, to the exclusion of the Secretary-General. The _
organs involved in the planning, establishment and conduct of a PKO are rather numerous:

the supreme policy-making authority resides in the (Ministerial) Council, or the i
C50/Senior Council acting as its"agent; the overall operational guidance pertains to the ‘

CIO, who is assisted by an ad hoc group established at the Conflict Prevention Centre

(CPC)®, and who nominates the Head of Mission subject to endorsement by the

CSO/Senior Council. Mention is also made of the Consultative Committee of the Center

for the Prevention of Conflicts (CPC), which should assist in the preparation of the terms

* The ad hoc group includes the Troika as well as Steazes
contributing to the operation. From its composition, 1t seems
that this organ can sxert a remarkable pclitical influence on
the conduct of the operation, going beyond the “overail
operational support” and wmonitoring provided for in paragraph
(39) .

in



of reference of the operation and ensure continuous liaison between the operation and
participating States. The chain of command thus appears somehow fragmented. with a
number of organs or sub-organs of a political néture controlling various stages of Fhe
operation. The priiuary policy-making role thus pertains to the Senior Council, whereas the
main operative role belongs to the CIO. Subsequent decisions taken at OSCE meetings
have not altered this internal division of labour.

An element worth underlining is the virtual invisibility of the OSCE Secretary-
General in the decisions in question. Unlike the UN Secretary-Generél under Article 99 of
the Charter, he does not have the authority to bring to the attention of the CIO or the
intergov;':rnmental organs of the OSCE *“matters which.. .may threaten the mainienance of
international peace and security”. Moreover, he does not have a specific operatipnal or
administrative role in the implementation of the decisions of the Council/CSO, in contrast
with UN PKOs which are under the operational control and command of the Secretary-
General. The fact that the operational control resides with tﬁe CIO places the conduct of a
PKO in the hands of a political organ which changes every year, and raises doubts as to the
possibiliy for consistent ﬁxanagement of a PKO by subsequent participating States with
potentially differing policies. The fact that the exercise of operational authority is so
different in the OSCE as compared to the UN has to be taken iﬁto account when assessing

their potentialities for cooperation”.

7 Several authors have called for a strengtheninc of the

role of the Secretaryv-General, and the attribution of powsrs
parallel to those enjoyed by the UN Secretary-General undsr
Erticle 99 of the Charter. See for srxample V.Y. Ghebsli,
"C.S.C.E Basic Needs Refore the 1994 Budapest Review Meeting",
Studia Diplomatica, ALVIT (1994), p.72.
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Fin‘ally, OSCE pencc—kceping is to be exercised in conformity with the purposes and
principles of the UN Charter and with due regard to UN responsibilities in this field.
Paragraph (2) of Section IV, devofed inter alia to relations with international organizations,
adds that “[tIhe rights and responsibilities of the United Nations Security Council remain
unaffected in their entiréty”. This stated respect for the leading role of the United Nations
calls for cooperation and harmonization of policies between the two Qrganizations.
Harmonization, in turn, means that the four permanent members of the Securit;\,; Council
that are also OSCE participating States, should ensure the consistency of their policies in
both institutions. This has not always been the case, and it is another element to assess

when analyzing possible forms of cooperation.

3. Relations between the OSCE and the United Nations

- As the only body which has so far given itself the label of "regional arrangement”
in the sense of Chapter VIII of the Charter, the relations between the OSCE and the UN
| has to be seen precisely in the context of that Chapter and the policy directions which the
Security Council, the General Assembly and the Secretary-General are in the process of
formulating.

An interest in promoting and ralionalizing the relations with regional ocrganizations
has emerged within the policy-making bodies and the Secretariat of the UN since the early
90's, in view of the increasing involvement of the organization in peace-keeping, peace-
making and preventive diplomacy activities around the worid, which calied for some forms:

of burden-sharing.
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From the point of view of the Secretary-General, the two major policy statements
coﬁceming cooperation with regional organizations are: "an Agenda for Peace” of 1992 #
and its supplement of 1995 ®. In both documents, the Secretary-General reconfirms the
principle of the primary responsibility of the Umted Nations tor the maintenance of
international security. At the same time, he advocates a flexible pattern of forms of
cooperation with regional organizations, not inspired to an unrealistic fixed universal
model, but rather tailored to the diverse capabilities of the various organizations in
question, and the requirements of specific situations. Cooperation must in any case be
grounded on certain generél principles, namely: agreed mechanisms for consultations; the
primacy of the United Nations, which requires jnter alia that regional bodies not assume a
level of UN support not yet agreed upon by its Member States; clear division of 1abour to
avoid overlaps and institutional rivalry; and consistency of policies by States members of
both organizations .

Throughout the two documents, a certain caution concerning the scope of the
authority that regional organizations should appropriately exercise is clearly detectable.
The 1995 Supplement, in particular, sounds a cautionary note in highlighting the conditions
that regional bodies are to meet in order to effectively assist, rather than hamper, the
efforts of the UN. Recent experiences have confirmed the belief of the Secretary-General

that the overall primacy of the UN should be the paramount consideration, and that the

B. Boutros-Ghali, "an Agenda for FPeacz" (1992), pp.

2

tyl
33
|

Y Supplement to an Agenda for Peace: Position Paper of thz

Secretary-General on the Occasion of the Fiftieth Anniversary
of the United Nations, 1995, UN doc. A/S50/60 - S/1995/1, ©o.
20-21.
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~infegration of regional bodies in an overall security structure should be “guided” along
political and operational lines to be established by the Security Council and the General
Assembly.

From a policy-making perspective, the Security Council has made a number of
general statements concerning cooperation with regional organizations, mainly as part of
the process of review of the recommendations contained in the Agenda for Peace and its
supplement '°. The Council has stressed the important role that regional agencies and
arrangements could and should play in the maintenance of international security by inviting
them to enhance their capabilities and to consider ways and means for assisting the UN; by
undertaking to support their pea‘ce—making and, where appropriate, peace-keeping efforts
within their areas; and by calling for effective coordination with the United Nations and for
assistance by the Secretary-General in developing capacities for preventive action, peace-
making and peace-keeping. At the same time, as in the case of the Secretarj—General_. the
approach of the Council is ;ather flexible and "non-committal”, in view of the wide
differences in mandate and capabilities among existing agencies. While not minimizing the
role of regional organizations, the Council does not seem to commit jtself to a general
philosophy as to the divisjon of labour and the distribution of jurisdiction between them
and the UN. Peace-keeping, in particular, is not highlighted as an area in which regional

bodies are expected to play a major or somehow privileged role.

' Of particular interest concerning cooperation with
regiocnal organizations and arrangements are the statements of
the President of the Security Council contained in UN docs.
S/25184 of 28 January 19%3; 2/25259 of 22 May 19%23; and
S8/PRST/1995/9 of 22 February 199%5.
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Finally, the General Assembly has ;\dopled. at its forty-ninth session on ¥ December
1994, resolution 49/57 containing a "chiaration on the Enhancement of Cooperation
between the United Nations and Regional Arrangements or Agencies in the Maintenance of
International Peace and Security”, ''. The Declaration is in part a solemn restatement of
the principles of Chapter VIII. It also aims at maintaining the flexible approach noted
above between the prerogatives of the UN, the autonomy and independence of regional
arrangements, and the importance attached to the consistent respect of the basic Charter
principles of sovereign equality and non-intervention.

The Declaration also highlights a number of areas in which States members of
regional arrangements should concentrate their efforts (conﬁdénce-building, prevention and
peaceful settlement of disputes), and contains in paragraph 10 the following provision
concerning peace-keeping:

"Regional arrangements or agencies are encouraged to consider, in their

fields of competence, the possibility of establishing and training groups of

military and civilian observefs, fact-finding missions and contingents of

peace-keeping forces, for use as appropriate, in coordination with the United

Nations and, when necessary, ur_lder the authority or with the authorization

of the Security Council, in accordance with the Charter".

Thi; rather open-ended statemnent is, so far, the most explicit policy indication on peace-

keeping by regional organizations in relation to the functions of the UN.

YThe resolution had been negotiated within the Special Committee on the Charter
of the United Nations and on the Strengthening of the Role of the Organization upon an
initiative of the Russian Federation See the preparatory works in the
reports of the Committee: UN docs A/47/32; A/48/3%Z; and
A/A9/22.
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The institutional relations between the OSCE and the UN have obviously been
enhanced by the decisions adopted at the 1992 Helsinki Summit and by the growing
instances of coéperation between the two organizations in central and eastern Eurdpe and
Asia. The two organizations concluded a "Framework for Cooperation and Coordinat.ioh“
in May 1993 2, which sets out general parameters for cooperation both at Headquarters
level and in the field. It should, once again, be stressed that contacts and exchanges take
place, under this arrangement, mainly between the Secretariat of the UN and.the Permanent
Mission of the country holding the OSCE chairﬁlanship. The OSCE Secretary-General is
described as playing a supportive role, in particular with regard to contacts in Vienna,
since there are no OSCE observer missions as such in New York and Geneva. Besides the
customary provisions concerniﬁg exchange of information and consultations, specific
reference is made to PKOs planned 6r laun(;hed by either side, in particular: prior
consultations concerning timing, terms of reference and composjtion; the possibility of
joint reports; mutual assistance in the field; and examination of the possibility of joint
missions.

The General Assembly has inscribed since its 47th session in its agenda an item
entitled "Cooperation between the United Nations and th% Conference on Security and

Cooperation in Europe" ¥ and, by resolution 48/5 of 22 October 1993, granted observer

2 UN doc. A/48/185 of 26 May 1993. The exchange of
letter was signed on behalf of OSCE.by the Foreign Minister of
Sweden as CIO.

* Under this item, the Assemnbly adopted without = vorte
resolutions 47/10 of 28 Octcher 1992; 48/19 of 16 Novamber
1993; 49/13 of 15 November 1994; and 50/... The Sscretary-
General, at the request of the Zssembly, has submitted a
number of reports spelling cut the modalities and arezs of
cooperation. See UN docs A/48/54% of 2 November 1993 ;
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status to the OSCE. Such observer status, together with the 1993 framework agreement,
constitute the institutional parameters of cooperation between the two organizations. These
are reinforced and compleménted, at the political level, by the provision contained in the
1994 Budapest Summit Declaration, that OSCE "participating States may in exceptional
circumstances jointly decide that a dispute will be referred to the ... Security Council on
behalf of the CSCE" ", and at the practical level, by the informal understanding that there
shbuld be a pragmatic division of labour between the organizations based on a case-byv-case
approach.

At the field level, the OSCE has not yet launched a full-fledged PKO. Thus, for the
sake of analysis, the long-term missions deployed in several countries, as v;fell as other
field assignments carried out by the OSCE, could be considefed as falling within a broad
definition of "peace-keeping". Even from this broader perspective, the relations and the
div.ision of labour between the two organizations have been altogether marginal. OSCE
long-term missions have maintained contacts with the UN PKOs deployed in the same areas
(e.g. Georgia, Tajikistan, Bosnia and Herzegovina, Yugoslavia and Macedonia). Relations
have mainly consisted in the OSCE observing UN-sponsored meetings of the parties;
exchange of information and reports between the respective missions; logistical support by
the UN to the OSCE (e.g. in Sarayevo); and technical advice by the UN Department for
Peace-keeping Operations to the OSCE High-Level Planning Group for the PKO in
Nagorny Kar-abakh, which completed its initial work on the concept of the operation and 1t

rules of engagement in 1995. In Georgia, the two organizations have implemented the

A/49/529 of 17 October 13%94; and A/50/564 of 16 Cctobsr 1%35.
M See TLM, Vol ZXXIV, 1995, p.768.
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model of alternate lead, with the OSCE dealing with South Ossetia and the UN with
Abkhazia, which turned out to be an impractical arrangement since the two conflicts are
somehow part of the same probleni. Both organizations, moreover, are cooperating in the
implementation of the Dayton Agreement. The OSCE, in particular, has established a
mission in Bosnia and Herzegovina, gnd is responsible for military confidence-building
measures; the supervision of the electoral process; and monitoring of respect of hl_nnan
rights. The UN is deploying an International Police Force to monitor local police, as well
as human rights monitors, while UNHCR assists returnees and displaced persons. In
addition, they are closely associated with- the Steering Board of the Peace Implementation
Council *.

-It has been noted that, notwithstanding the good general framework for cooperation,
at the implementation level the lack of & clear division of labour and prestige considerations
have sometimes led to a competitive rather than cooperative relationship. In Georgia. for
example, the UN has fefused to be represented in South Ossetia, while the OSCE has never |
gained a meaningful presence in Abkhazia. There have been no joint reports, and the UN
has consistently rejected the idea of joint lﬁgh»level representation '°.

Finally, it is worth mentioning the deployment by the OSCE and the European
Union of Sanctions Assistance Missions (SAMs) in countries neighbouring Yugoslavia, in

order to assist them in the implementation of the mandatory sanctions against that country.

> The report of the London Peace Implementation Conference is reproduced in UN
doc. S/1995/1029, 12 December 1995. The concept of operation in Bosnia and
Herzegovina is contained in decision MC(5). DEC/1, adopted at the December 1995
Budapest Ministerial Council, and reproduced in UN doc. §/1995/1030, 12 December
1995,

" W. Kemp, "The OSCE and the UN: A Closer Relationship”, in Helsinki Monitor 6
(1995), p.26.



The SAMs and their communications centre in Blll'usscls (SAMCOMM) have established a
sophisticated communications system with UN Headquarters and kept daily contacts with
the Secretariat of the Sanctions Committee on Yugoslavia, ensuring a constant interaction
between political considerations and practical requirements. This exercise has so far

probably been the most successful in terms of cooperation and division of labour between

the OSCE and the UN V.

4. The challenges of peace-keeping

within the OSCE area

An assessment of the possible division of labour in the peace-keeping field between
the UN and the OSCiE cannot be made in a vacuum, but has to take into account the
political landscape in the geographical area of competence of the OSCE, and the challenges
that peace-keeping, as a form of conflict management, faces in such area.

As the recent experience of the UN shows, peace-keeping in Europe - particularlyr
the former Yugoslavia - has brought that very concept to a breaking point '*. Even though
the dircumstances prevailing in the former Yugoslavia are to a certain extent unique, still

they reveal certain characteristics of conflicts within the OSCE area which have to be taken

1 For the establishment and terms of reference of the Office of the Sanctions
Coordinator for the SAMs and SAMCOMM are contained in UN doc 8§/25272, 10
February 1993,

5. Tharoor, "United Nations Peacekeeping in Europe", in
Survival 37 (1995), pp. 121-135; and id. "Should UN
Peacekeeping Go Back to Basics?', in Survival 37 (Winter 195%5-

1596), pp.52-64.
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careftully into account, in particular the prcvaleﬁcc of vicious internal conftlicts of a broadly
"tribal” nature, with a measure of external support for the factions invotved. This Kind of
conflict has proved the most impervious to a traditional "peace-keeping treatment”, and this .
has led to a growing reluctance by the international community to provide the military and
financial resources necessary for a credible PKO.

These conflicts have confronted the international community with large-scale
humanitariar} disasters, and have pressed governments into having to "do something " in
response, thus limiting policy options for the international organizations involved in peace-
making and/or peace—]«'ceeping functions. Their particular nature, moreover, makes it much
more difficult for a multinational force tasked with an essentially peace-keeping mandate w
maintain its impartiality in the perception of the warring parties.

The European scenario is also well endowed with a number of regional institutions
of a political, military or economic nature (e.g. OSCE, NATO, WEU, EU, CIS, Council
of Europe), Whose involvement in these conflicts has sometimes led to rivalries, confusions
and overlaps between them and with the UN. The definition of the roles of such
institutions, and the achievement of a broad consensus for making them complementary aad
"interlocking", has been indeed one of the main recent challenges for European States. At
the same time, it was equally visible that the main European powers, as well as the USA.
were (and remain} extremely reluctant to engage directly in conflicts as intractable as that
in Bosnia, and have relied on international institutions as a surrogate. The involvement '@f.

a plurality of international bodies, particularly in the Yugoslav conflict, has thus been the
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sian of the absence rather than the presence, of a clear policy . 1t has also contributed to
the establishment, cspeciéally in Bosnia and Herzegovina, of hybrid and contradictory
mandates for peace-keepers, where traditional peace-keeping functions were combined with
humanitarian assistance functions within an 6n—going conflict and with enforcement
functions for which the Force was not equipped.

A much more cautious aﬁproach by the Security Council concerning further peace-
keeping commitments in Europe (and elsewhere) is now evident. This restricts a realistic
analysis of the possible forms of cooperation between the UN and OSCE to more
traditional, and strictly consensual, forms of peace-keeping.

A further element which deeply influences OSCE policies, and has considerable
repercussions in the peace-keeping field, is the Russian attitude vis-a-vis its "near abroad”
and the management of the conflicts still open in that area (¢.g. Moldova, Georgia,
Tajikistan, Nagorny Karabakh). Russian policy in the OSCE and the UN has been
adamantly in favour of preserving a sphere of influence for the Russian Federation as the
sole effective guarantor of security within the former Soviet area. This has gone in paralle!
with the development of peace-keeping capabilitie_s, dominated by Russia;, within the CIS
2 Russia sees the OSCE as the European security institution in which it can play a
meaningful role and more immediately pursue its aim of excluding or minimizing the role

of outsiders in the CIS area, particularly NATO members acting through the UN or the

¥ V.Y, Ghebali, "L'ONU et leg organisations Eurcpéennes
face au conflit Yougoslave'", in Internatioconal Geneva Yearhock
2 (1994), p.27. |

“ See K.A. O'Brien, "Russian Peacekeeping in the Near
Abroad", in Peacekeeping and Interpnational Relations 23
(1.9%4), p.14; and M. Shashenkov, "Russian Peacekeeping in the
Near Abroad", 1in Survival 36 {19%4), p.46.
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~OSCE *'. Accordingly, Russia has adopted a sometimes aggressive and sometimes
ambiguous position within the OSCE and the UN, trying in practice to play one against the
other so as to weaken them and strengthen its own freedom of movement - Ruésia has
been consisterytly promoting the idea that the CIS is a sub-regional organizations within the
OSCE, just as the OSCE is a regional organization vis-a-vis the UN. ‘Consequently, on the
one hand, a UN involvement or endorsement of an OSCE-CIS PKO would be required,
thus allowing Russia to influence Security Council's policies; on the other hand, the CIS
would enjoy a "right of first intervention" in local conflicts, under a general OSCE
legitimizing umbrella. The challenge for the OSCE is acute: by accepting as participants
all former Soviet republics, the Organization has assumed the responsibility to ensure the
upholding and enforcement of OSCE commitments in their respect, first and foremost that
of the indivisibility of security in the OSCE area. Acquiescence to a Russian imperialistic

policy towards its near abroad would risk reverting to a block mentality and the

* Feor a particularly critical assessment of Russian
policy, and the stakes that this creates for the OSCE, see S.
Blank, "The OSCE, Russia and Security in the Caucasus", in
Helsinki Monitor 6 (1995), pp. 65-80.

22 Thus, during the discusgsion at the 1994 Budapest
Summit on the Dutch-German proposal of “0OSCE first”, Ruscsia
supported the central role of the OSCE while at the same time
proposing language that ensured the right of any UN membsr tc
submit a dispute to the Security Cocuncil, where Russia has
veto power. Similarly, while accepting, probably under
intense US presgure, the proposal cf an CSCE rather than
Russian PKO in Nagorny Karabakh, Russla cbtained the ingasrtiocn
in the relevant paragraph of the 1994 Summit decisions of a
reference to “an appropriate resoluticn from the United Nations
Security Council” as a condition for the deployment of the
operation and as a means
Lo subject the OSCE to some foxrm of UN authorization. Se= W.
Kemp, loc. cit., footnote 16, supra, P.28.
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fragmentation of European security arranQements, denying the very basts of the OSCE
approach to security and weakening the positive developments of the end of the cold war,

The peace-keeping formula approvéd at Helsinki in 1992 is clearly based on a
multinational approach which would allow participation by any OSCE member. At the
same time, the sheer importance of the Russian military capabilities, besides obvious
political considerations, make a Russian peace-keeping role impossible to downplay. A
reluctant attempt at comproﬁise has been sought at the Rome Ministerial Council of 1993,
in which it was decided that the OSCE "could consider, on a case-by-éase basis and under
specific conditions, the settihg up of CSCE co-operative arrangements in order inter alia to
ensure that the role and functions of a third party military force in a conflict area are
consistent with CSCE prinﬁiplcs and objectives" 2. This decision, even though dictated by
expediency and the search for compromise, confirms in any case the important legitimizing
role of the OSCE, as the active "custodian" of the basic political values applicable to 1ts
area.

The problem of containing ethnic conilicts within the ex-Soviet area as well as the
"creeping imperialism" of current Russian foreign policy is very relevant also for the UN:
the two PKOs currently deployed in the CIS area (UNOMIG in Georgia and UNMOT in
Tajikistan) aim at observing the first, and compleme‘ming the second, an independent
peace-keeping effort by CIS contingents dominated by the Russian Federation. From this

point of view, at least in the eyes of the United States and most European States, the two

“ "CSCE and the New Europe - Qur Security is
Indivisible”, Decisions of the Rome Council Meeting (1993),
section IT, paragraphs 2-3.
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organizations can play complementary or mutually reinforcing roles for keeping Russian

expansionism under control.

5. Division of labour between. OSCE and UN-:

guiding principles and possible developments

The lengthy analysis that precedes is important in that it provides the complex
framework within which cooperation and division of labour between the OSCE and the UN
can be envisaged. Indeed, in the absence of clear-cut policies by both organizations about
a precise distribution of jurisdiction and definition of forms of cooperation, their
relationship in the peace-k_eéping field will be probably characterized by a pragmatic
approach, based on a casé—by—case basis upon the requirements of specific situations,
considerations of comparative advantages, or the policies of key players in either
institution. In this section, therefore, I will try to highlight som¢c possible models for this
interaction, which could be used in isolation or in cpmbination, according to political and
practical considerations, such as those provided in the preceding sections.

What matters is that such cooperation should be based on a few essential‘ principle:
agreed upon b'y both organizations, so as to avoid as much as possible overlaps or rivalries
and ensure complementary and mutually reinforcing roles. These principles, analogous 1o
those stated by the UN Secretary-General in the Supplement to an Agenda for Peacs,
should be: the primacy of the UN as the highest instance for the establishment ot general

policy directives and the management of conflicts; the use of both organization in such a
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way as to put to full fruition their comparative advantages; and the fact that the OSCE
should embody and express a "Eui‘opean approach” for the management of European
conflicts. Moreover, the legitimizing function consisting in providing political and legal
legitimacy to forms of external "intervention” in a conﬁict, should be kept conceptually
(even if not always practipally) distinct from operational responsibilities.

The considerations provided in the foregoing sections highlight in my opinion the
basic fact tﬁat the real strength of the OSCE lies in its unique role within the Eurasian
context as the sole regional organization with a membership "from Vancouver to
Vladivostok”, as well as 1n its function as the repository and advocate of the basic commox
political values of the area in quéstion. Its inclusiveness allows, inter alia, the Russian
Federation to focus on the OSCE as a non-antagonistic regional security body in which its
interests can be brought to the fore and where it can play a meaningful role. Moreover,
the military low profile of the OSCE, its consensus decision-making process and its lack of
enforcement powers make it a less "threatening"” organization than other institutions such &s
NATO or WEU or, for that matter, the UN. Conversely, there are doubts about the actuzl
operational capabilities of the OSCE beyond the performance of its current small missions
or ad hoc operations such as the SAMs. Its main weaknesses in the peace-keeping field
have already been-highlighted in section 2 and will not be repeated here. An additional
consideration in this context is the particularly complex nature of recent European
conflicts, which have so far largely defied attempts at facilitating their settlement through
pcacc—keéping operations, and whose parties have rarely genuinely entered and respected
commitments o aceept the presence of an impartial international force and to coopzrate

with it. The juxtaposition of these elements, coupled with the competition for an
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operational role in Europe from WEU and, above all, NATO, suggests that the most
significant peace-keeping role for the OSCE could be that of legitimizing peace-keeping
efforts by other organizations, or act as a link between the UN and regional or sub-regionat
organizations for the manageinent of conflicts in a peace—keep;ng perspective, rather than
trying to play a strong autonomous role in launching medium- or large-scale peace-keeping
operations.

At the same time, it should also be taken into account that the UN is undergoing an
overall painful transition, in which its peace-keeping and peace-making functions are being
crjtically reexamined, especially with regard to its recent and unsuccessful eftorts in the
former Yﬁgoslavia. The failure at achieving a veritable "mission impossible " has led to
calls for a "return to the basics" of peace-keeping **. The conceptual retrenchment which
the Organization is undergoing could lead to a reduction of the UN's involvement in
European conflicts, especially in terms of peace-keeping. Still, its experience and
resources in the peace-keeping area are undeniable, as it is its legitimizing role as the sole
universal political organization.

The foregoing considerations lead to the identification of three main areas in whick
the question of a division of labour between the OSCE and the UN can be specifically

addressed.

The first area is the distribution of jurisdiction in relation to conflicts within the
OSCE area. This issue, of course, is preliminary to, and at the same time gnes beyvond.
the consideration of peace-keeping functions. It actually calls into play the basic issues

raised by Chapter VIIT of the UN Charter, and its somewhat difficult compromise bztweer

8. Tharoor, loc. cit., note 20, supra.
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universalist and regionalist tendencies. 1t also involves the rather open-ended policy
indications formulated by the organs of the UN, which have been summarized in section 3
above &, )

In this scenario, three main patterns of interaction between the OSCE and the UN
can be considered: alternate lead; referral of disputes from one organization to the other; oz
joint jurisdiction on specific disputes. The alternate lead of either organization is the
current working arrangement in several cases in the ex-Soviet area. Under this
arrangement, one organization actively deals with the substance of the conflict while the
other provides political and diplomatic support to the efforts of the first one. It has
sometimes been criticized as ha\}ing led to irrational situations such as separating the
management of the two conflicts in Georgia %°. Still, it is in principle a valuable model
insofar as it can rely on the existence of coordination and consultation mechanisms that can
ensure a joint assessment by the two organizations of a specific situation and its political
and operational requirements. The current framework arrangement offers a working basis
for such coordination, especially since tie State holding the OSCE chairmanship can
probably serve more effectively than representatives of the OSCE Secretariat as a focal
point for an essentially political decision. Moreover, informal consultations among key

players may frequently replace more institutionalized contacts, and eventually iead 0

formal decisions by the policy-making organs of the two organizations.

)

» For a rather elaborated commentary on Chapter VIII, sce B. Simma et al. (eds.).

"The Charter of the United Nations - A Commentary”, 1995, pp. 679-752; and R.
Wolfrum, C. Philipp (eds.), "United Nations: Law, Policies and Practice”, 1993, v0l.2
pp. 1040-1051.

% See W. Kemp, loc. cit., note 16 supra, p.26.




The second model is joint exercise of jurisdiction, meaning a joint, coordinated and
complementary effort by the two organizations (with the possible participation of further
organizations if necessary) to deal with the same situation. This model would allow each
organization to concentrate on the fﬁnctions in which it is more credible - for example, the
OSCE on human rights monitoring or military confidence-building measures, and the UN
‘on humanitariaq assistance or monitoring of cease-fires and disengagements. Such
arra’ngements could be decided upon at the initiative of either organization along the pattérrn:
set out in Article 52 of the Charter, i.e., either the OSCE in case its efforts proved
insufficient or the UN by partial reference ‘to the OSCE. They would necessitate a high
degree of coordination at the poiicy—making as well as the implementation levels, higher
than in the case of alternate lead. At the peace-making level, this model would imply an
effort to integrate activities in order to increase their political weight, for example through
high-level joint representation in the conflict area (i.e. a single representative or two
representatives acting together through an integrated structure), or the preparation of joint
reports to be submitted to both organizations. To my knowledge, this scenario has not vet
been proposed or seriously analyzed at the policy-making level by either orgaaization;
concerns about mutual independence and the "primacy" of the UN do not mi]i[a’te i its
favour. As mentioned in section 3, the OSCE had proposed similar arrangements 15
Georgla; it is somehow unfortunate that the UN rejected them.

The third model is referral of conflicts between the two organizations. as forzseen
in Article 52 of the Charter. In this case, one of the organizations, inttially szized of a
certain conflict, would subsequently relinquish its consideration of it 1m favour ot thz other

organization. In recent practice, the UN has not yet "referred” a particular conthict 1o a




regional body, but has rather stepped in in the light of the inability of regional
organizations to deal with certain situations.r In view of this trend. and of the above-
mentioned attitudes of the Security Council, it seems unlikely that the Council. once seized
of a certain conflict, would somehow transfer jurisdiction over it to a regional orgamzation.
The reverse possibility, that of "OSCE first" for all European conflicts, with a subsequent
joint referral to the UN in case of failure of OSCE efforts, offers more potential,
particularly with regard to peace-keeping and peace-enforcement. This was precisely the
Dutch-German proposal to the 1994 Budapest summit, which seemed virtually unopposed
until the end of the Summit but then unexpectedly failed, reportedly due to the objecions
of Armenia but probably also fof the scarce enthusiasm of France, Russia, the UK and the
US for codifying a possible relinquiéhment of jurisdiction by tﬁe Security Council . An
integral part of that proposal was the joint referral to the Security Council even without the
consent of the State(s) directly involved, which would have considerably eroded the scope
of consensus within the OSCE. It is to be hoped that efforts to build up consensus zlong
these lines may lead soon to positive results. A clear political decision to designate the
OSCE as the instrumént of first choice would strongly increase its relevance, clarify its
role vis-a-vis the other European and Atlantic organizations, and avoid "institution
shopping”. If OSCEVprocedures failed, a joint referral to the Security Council by zbout 30
-UN members (including four pefmanent members of the Council), providing an anzlysis o
the situation and the steps undertaken, as well as a recommendation for action, would
carry a great weight and would create an as yet lacking indirect possibility for enforcemernn

of OSCE policies. The Dutch-German proposal also provided that the OSCE would have

W Kemp, loc. cit., note ..., supra, pp. 29-30.
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assistéd in the implementation of Security Council's measures and would have sought a
corollary commitment by other European-Atlantic institutions. This woulci have placed the
OSCE at the center of the European security architecture as the link between the UN and
those institutions.

The second area for a division of labour between the OSCE and the UN focuses on
the legitimizing function played by an international organization through its power to
legitimize or authorize a peace-keeping operation, define its scope, terms of reference and
participation, and thus exercise a form of political direction over the management of a
conflict. The operation in question can then be carried out by the same organization or by
[an]other organization[s].

As noted above, this seems to be the function in which the OSCE can play its
strongest role as the only pan-Eurasian and transatlantic insu'tuﬁoh, a role parallel to that o7
the United Nations as the sole universal political institution.

A legitimizing function by the UN vis-a-vis the OSCE is shadowed by the

‘provision, in the 1994 Budapest decisions, of "an appropriate resolution from the United
Nations Security Council” for the establishment of an OSCE PKO in Nagorny Karabakh = s
This sentence was introduced at the request of Russia, and could suggest, if used in this
direction by Russia, a devaluation of the OSCE as a "sub-contractor” of United Nations
decisions, potentially more easily directable by the Security Council . In fact, the 1992
Helsinki decisions on OSCE peace-keeping make no mention of the need for & UN

"enabling” resolution. Moreover, Chapter VIII of the UN Charter shows that, short of an

* Loc. cit., note 15 supra, p.777.
¥ See J. Borawski, "The Budapest Summit Mceting", in Helsinki Monitor 6 (19553),
p.10.
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enforcement action under Article 53 or of an active referral of a conflict by the Security
Council to a regional organization under Article 52, there is no legal need for such a
resolution. That decision could more constructively be interpreted as a request fOI’~Clc“dl;
political support by the Security Council, of the kind that the Council has already expressed
in its several resolutions and presidential statements on Nagorny Karabakh.

On a more general' level, 1t is important that this model be usea not as an attempt by
one international organization to subordinate another (which would certainly backfire), but
as a form of coordination and cooperation between "interlocking institutions” based on the
principle of compérative advantage. In this light, it could be envisaged that the Security
Council decide in principle that a certain situation threats international security and thus
action is necessary, and seek the c-ooperation of the OSCE and/or other regional bodies
(NATO, NACC, WEU, EU) in this respect. The action td be taken coﬁ}d be left to the
consideration of the bodies concerned, or could be suggested by the Council. In view of
the nature of the OSCE, military enforcement measures under Chapter VII and VIII should
not be included. It couid, moreover, be agreed between the two organizations that,
whenever enforcement actions are not considered, the UN make explicit mention of the
central role of the OSCE, which would reinforce its position as "the" political Eurasian
institution and as the possible institutional iink between the UN and regional or sub-
regional organizat-ions in Europe.

As far as the OSCE is concerned, the Helsinki decisions of 1992 foresee tha: the
OSCE may draw upon, on a casc-by-case basis, the resources of the EC NATO. WELU
and the CIS. While this reference aimed at obtaining resources for OSCE PKOs., the

language in question could, in the presence of the necessary political will, be used o lay
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out a regionat division of labour in which the OSCE. with or without a previous action by
the UN, discharge a legitimizing function by calling for action in a specific situation and
éeeking the cooperation of European military institutions for taking measures including
peace-keeping. The current generalized need for consensus Would make it necessary that
the State[s] involved participate in such a decision, which should ideally be taken by the
Senior Council to give it a higher political standing. In the presence, once again, of the
requi.rcd political will, the OSCE could even provide the general mandate for peace-
keeping by other regional institutions. This would enable them to take action both at the
policy-making and the military implementation levels. The possibiiity could also be
envisaged of peace-keeping by ad hoc groups of OSCE participati'ng S{ates which volunteer
military contingents and financing *°. The OSCE would work as a link between regional
institutions and the UN also by keeping the latter informed about regional peace-keeping
activities, as prescribed in Article 54 of the Charter.

This legitimizing function of the OSCE also piays-an abslolutely crucial role in its
efforts to contain the role of the Russian Federation in the conflicts in the former Soviet -
area. The planned operation in Nagorny Karabakh offers a good éxample in this respect, s
before the 1994 Budapest Summit it was configured as a Russian separation force, and evea
after the major achievement of the Summit in moderating Russian ambitions, the exient of

Russian participation was reportedly still under discussion *'. The above-mentioned

* As has been noted, a European legitimization of European peace-keeping might have
remarkable importance for Eastern European and ex-Soviet States, and lead them 10 a
greater confidence than is currently the case in the capabilities of the OSCE &8 a security
structure, which could assist them until they are covered by NATO's militars guarzntees.
Sce J.E. Goodby, "Peacckeeping in the New Europe”, in The Washington Quarterts 13
(1992), p.166. -

1. Borawski, loc. cir., note 29 supra, pp. 8-10.
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provision of the 1993 Rome Council clearly appears an attempt at drawing the mininum
conditions under which the OSCE would agree to set up "cooperative arrangements” in
connection with CIS or Russian peace-keeping *. |

In this regard, as noted above, the OSCE and the UN could be playing a useful
complementary role in putting pressure on Russia to moderate its imperialistic tendencies,
while at the same time involving her in multilateral proceéses for conflict management, and
integrating her in the OSCE community of vaiues. The OSCE should use, with UN
backing, the Russian need for legitimization and support of its peace-making and peace-
keeping in the near abroad to ensure as much as possible a muitilateral and cooperative
approach and the definition of cdnditions and terms of reference respecting OSCE'S
principles and objectives. The auﬂlérization by the OSCE of Russian or, preferably, CIS
PKOs on the basis of an agreed mandate and with clear reporting requireméms would
répresent a concrete possibility in this sense.

The third area for a possible division of labour between the OSCE and the UN is
field deployment in the context of Qeace-keeping‘6perati0ns. The étrut:tural and procedurzt
features of the OSCE which militate against its assumption of an effective operational

capability have already been highlighted above **. A possible operative role of the OSCE.

32 The principles defined as essential are: respect for sovereignty and territorial
integrity; consent of the parties; impartiality; multinational character of the Force; clear
mandate; transparency; integral link to a political process for conflict resolution; and a plaa
for orderly withdrawal. See loc. cit., note 24 supra.

# What seems crucial in order to increase the operational potentials of the OSCE would
be, first and foremost, a limitation of the use of consensus, which can be a vzluable
instrument in other contexts but is unsuitable to cope with the swiftness required by
operative decisions, and gives an excessive leverage to the States involved in a dispite.
Proposals to reduce or overcome the use of consensus are numerous and cannot be
analyzed in this contribution. Scee those mentioned in J. Borawski, foc. cif., note 29 supra,
p.7; and R. Zaagman, "Focus on the Future - A Contribution to Discussions on a New




and how this can be coordinated with that of the UN should. theret‘bre, be seen with great
realism. As recalled above, a decision was taken ét the 1994 Budapest Summit to deploy a
PKO in Nagorny Karabakh, the preparatory work for which was reportedly completed in
1995 but whose prospects are dubious in view of the unwillingness of the parties to agree

. on a permanent cease-fire. With the exception of this exercise, as we have seen, the OSCE
has limited itself to deploy small diplomatic missions as well as Sanctions Assistance
Missions around Yugoslzivia, énd is participating in the implementation of the Dayton
Agreement. There is no menltiou in recent OSCE documents of establishing new PKOs or
amending the 1992 decisions and their strict conditions for the establishment of such
operations.

-The above-mentioned exigence of realism is also dictated by the recenf setbacks
suffered by UN peace—keeping and peace-making in the former Yugoélavia, which may
confine the UN's operational role in Eurasia to a relatively modest one for some time.

The settlement in Bosnia and Herzegovina has seen the emergence of NATO as the
leading regional peace-keeper and the only security structure enjoying full US SUPPOIT.
This makes it possible to envisage a leading role by NATO also in the settlement of future
conflicts in Central Europe, for example in possible disputes in the Balkans (e.g.
Yugoslavia/Albania, Greece/Macedonia, Greece/Tﬁrkey), besides the obvious interes‘t of
Eastern European States to see an extension of NATO's military guarantees to their
territories as soon as pdssib]e. This scenario might further reduce the possibility of a UN

peace-keeping role besides existing operations, or might confine the UN to participaiing in

OSCE", in Helsinki Monitor 6 (1995), p.46.
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-some aspects of operations dominated by other organizations, as is the case in Bosnia and
Herzegovina.

In view of all foregoing considerations, a nuﬁ1ber of possible forms of division of
labour and interaction concerning field deployment can be considered. Firstly, it is likely
that the current level of rélations between UN and ‘OSCE mission will continue in the
future, especially within the framework of existing missions. This ifs certainly positive, but
it would necessitate a measure of streamlining of procedures and of enhanced willingness to
involve the other organization and share resources and information, especially on the part
of the United Nations. In the absence of an increased mutual involvement, relations
between the two organizations can only remain altogether marginal and disconnected, and
the political and operational advantages deriving from their synergy would inevitably be
lost. <

In addition to the continuation of the current forms of field interaction, a theoretical
alternative model would consist in a request by the Security Council for some form of PKO
by the OSCE. Along recent practice, this request might be couched in the form of an
authorization issued to unspecified Member States and "regional agencies or
arrangements", rathet than as an outright request, which would imply a "subcontracting”
by the UN and a resulting subordinate role for the OSCE. In this case, the UN would
exercise the "legitimizing function" referred to above, while the OSCE would provide the
first line of European peace-keeping. This might be Lhé scenario for the OSCE PKO in
Nagorny Karabakh if Russian policy is adopted. it is so far a targely theoretical
possihility, especially in view of the operational limitations of the OSCE. 1t could,

however, he politically consonant with the spirit of the 1992 Helsinki Decisions, in
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particular the statement that the OSCE provides "an important link between Enropeau and
global security”.

Other possible patterns may utilize models of interaction between the UN and
regional organizations, which have already been experimented in UN practice ®. Such
patterns could be the following:

1 Co-@eployment. Under this scenario, a small-scale UN PKO would be
deployed in conjunction with a larger OSCE PKO, in ofder to support it and verify that it
discharges its mandate in a manner consistent with positions adopted by the Security
Council. In this case, the main operational burden would be carried by the regional
organization, while the UN would have to ensure the consistency of the operation with UN
policies, which would thus maintain their primacy. The UN has employed this mechanism
in Liberia, where UNOMIL observes the activities of an African peace-keeping force; and
in Georgia/Abkhazia, where UNOMIG, among other tasks, observes a CIS interposition.
force. This scenario has been described as a promising possibility for the futﬁre by the UN
Secretary-General, but it can open delicate political, operational and financial questions and
should be explored with caution. In particular, the relation!s between the two organizations
and their different functions should be carefully and precisely spelled out in advance. In
the OSCE scenario, this model could be used to make more acceptable to both
organizations an OSCE PKO with a predominant Russian component deployed in the CIS

area.

¥ Some of them have also received a positive assessment by the UN Secretary-General
in his supplement to An Agenda for Peace. Sece loc. cit., note 9 supra, pp. 20-21.
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An alternative form of co-deployment could be along the line of the on-going peace
mission in Bosnia and Herzegovina, in which NATQ, OSCE, UN and EU are all involved
under the umbrella of the Dayton Agreement and the London Peace Implementation
Conference, and carry out complementary but separate tasks. Contingents and components
would be deployed in parallel by theIOSCE and the UN, and would either report separately
to their Headquarters or jointly to both. Lines of communication and liaison would be
established to ensure that both division of roles and cooperation are maintained. This
scenario would avoid possibly delicate questions arising from deploying one organization to
monitor, in practice, the behaviour of the other, and would allow each participant to focus
on the activities in which.it enjoys a comparative advantage. |
2) Commencement of an operation by one organization, and continuation by the
other. Among UN PKOs, this has taken place in Rwanda, were the first PKO, UNOMUR,
was later absorbed by UNAMIR. More recently, numerous military contingents as well as
civilian personnel that were serving within UNPROFOR throughout the former Yugosl:;wia
ﬂave been transferred to various operations with a different mandate and occasionally under
a different organization: UNTAES in Eastern Stavonia, UNPREDEP in Macedonia, and
especially IFOR in Bosnia and Herzegovina, which is under NATO rather than UN,
command. This model could be utilized between the OSCE and the UN in both directions,
according to the prevailing circumstances. For example, an operation launched by the UN
could be taken over by the OSCE (possibly with 'a residual UN presence in a monitoring
mode afong the lines illustrated in the previous number) once its main mulitary functions
are largely completed, and the civilian Compnﬁent becomes the priority. Converselv, an

initial OSCE PKO (c.g. that in Nagorny Karabakh) could be taken over.by the UN, with
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the sau_le or a revised 111andat¢, 1f the composition of the force should become an obstacle
to the effective discharge of its functions in view of changed political circumstances. The
succession of the UN to the OSCE would then allow the injection of non-European military
contingents. Also this model would require delicate arrangements at the policy-making as
well as implementation levels for carrying out suéh a transition, for example from a
financial point of view.
3) Joint operations. In UN practice, this has succesfully taken place in Haiti
through the civilian human rights monitoring mission, MICIVIH, which is staffed, directed
and financed jointly by the UN and the Organization of American States. Also this model
would require careful arrangements, and would probably best be limited to small- or
" medium-scale missions of a civilian‘nature. It could be envisaged, for example, that an
OSCE long-term mission such as that previously deployed in Sandjak, Kosovo and
Vojvodina could be jointly deployed on a larger scale by both org-anizations. The presence
of both OSCE and UN could make such mission more acceptable to the host State; the
sharing of resources could allow precious economies of scale in a time of financial
stringency while -increasing the effectiveness of the monitoring functions carried oﬁt by the

operation.

6. Conclusions

Both the OSCE and the UN are in a transition phase, and are searching for a clearer

identity in the post-cold war environment. Also the political scenario throughout the
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Eurasian region is in transition, largely due to the instability and convulsions in central and
eastern Europe. In addition, the attitude of the US and Russia vis-a-vis conflict
management in Eurasia is far from predictable in the medium- and long-term; the
forthcoming US presidential elections could lead to a further disengagemeht from Europe
while those in Russia to a refurn to the imperialistic policies of the past.

In this uncertain scenario, and in view of the particularly complex and daunting
nature of recent conflicts within the OSCE area, it is difficult to imagine a coherent and
clear-cut division of labour between the two organizations. I have tried in my contribution
to indicate and analyze the factors and variables that wiil influence decisions concerning the
planning and carrying out of peace-keeping activities, as Well as the basic conflict
management policies that will be overarching a possible division of labour.

It seems to me that a future (hopefully more intense than at prc_esent) division of
labour will inevitabiy be decided more with an eye to the needs of the moment than (o a
general philosophy of the relations between the OSCE and the UN. By disposing of
alternative and interactive models which conform to a few basic principles, therefore,
policy-makers could more easily take decisions which spouse operational needs and
political expediency with the respect for the unique roles and characteristics of both

organizations.
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Financing OSCE Peace-keeping Operations
{(draft)

Fabrizio Pagani

Outline: I. Introduction. II. Financing UN peace-keeping: 1. The
expenses for peace-keeping as expenses of the Organization under art.
17.2 of the Charter of the United Nations. 2. The apportionment cof the
expenses among the Member States. 3. The budget procedures for peace-
keeping expenses. III. Financing OSCE peace-keeping operations: 1. The
OSCE regular budget. 2. Financing OSCE activities in the field: 1i)
short-term missions; ii) long-term missions; iiiy peace-keeping
operations.

I. Introduction

In the lite;ature of peace-keeping the issue of financing has received
noticeable but not comprehensive attention (1). Interest in financing has focused
mainly on two aspects: the financial crisis of United Nations in the early nineteen
sixties related to the "Cer£ain Expenses of the UN" case and more recently the
financial difficu;ties arising from the dramatic increase in peace-keeping
operations and their changing nature (2).

The need for a comprehensive approach which considers the issue of finaqcing
peace-keeping in more general terms is evident. Furthermore emerging of operations
which are carried out by regional organizations reqguires looking at financing
peaqé—keeping operations in contexts outside the United Nations framework.

The scope of the present work is to "analyze the meﬁhods and procedures of

financing peace-keeping operations carried out by international organizations. This

ly Por a review of the writings on the financial aspects of peace-keeping see
FERMANN, G., Bibliography on International Peacekeeping, Dordecht/Boston/London,
1992, pp. 173 ff., and less recently JONES, P., Peacekeeping. An Annotated
Bibliography, Kingston, 1989,

2y For a review of the status of the financial situation of the UN peace-keeping
operations see the Report of the Secetary-General, Improving the Financial
Situation of the United Nations (UN/A/50/666, 20 October 1995).



appreocach will be limited both by‘the organizations considered %nd the notion cof
financing peace—keeping'adopted.

Procedures of the United Nations and of a regional corganization, the
Organization for Security and Co-operation in Europe (OSCE), will be investigated.

As to the notion of financing peace-keeping operations, it is useful to make
some genéral cecmments. This concept appears guite general and implieé different
meanings.

A distinction should be drawn between the expénses of ‘the international
organization for planning, preparing, administrating and carrying out a peace-
keeping operation and the costs incurred by the troop-contributing States for their
direct pérticipation in the mission.

The first aspect has an exclusively international character. It concerns the
methods and the procedures through which the organization raises funds for wanaging
the operations and through which it allocatés the relative expenses. The national
contributions, both mandatory and voluntary, which each State makes to the
organization for financing peace-keeping must be included in this ambit.

The second aspect is only partially relevant at the international level
because it concerns the naticonal costs of the troop-contributing c¢ountries
resulting from their direct participation in the operations.

The costs of the first type generally burden all the States which are members
| of the concerned organization. The second type exclusively concerns the States
participating with troops or materials in the operations.

Yet the two aspects, even so distinguished, are not completely separate. They
are connected Dby reimbuirsement procedure through which the international
organization provides compensation for the costs incurred by the participating
cpuntries. This reimbursement usually does not cover the entire amount of the

expences undertaken by the contributing countries.
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The present work will examine the first aspect, the expenses of the

international organization.

II., Fipancing UN peace-keeping

In considering the United Nations mechanisms for financing peace-keeping
operations we will first examine the Charter, then the practice developed in the
O;ganization.

II.1. The Charter of theAUnited Nations contains wvery limited Hi5positions
concerning finances. Reference is made to art. 17, budget procedure, and art. 19,
failure to pay contributions. A few other rules, in particular art. 18, voting
procedures in the General Assembly, and the provisiens on the functions of the
Secretariat of the Organization, become relevant in assessing the overall financial
organization of the United Nations.

The Charter does not provide any specific rule concerning the expenses forl
actions in the field of peace and security. Neither are there rules on the
financing of énforcement actions ex Chapter VII or, a fortiori, of any other kind
of operational activity, such as peace-keeping.

During the Conference of San Francisco the subject was quite marginally dealt
with by the Committee III/3. This Committee indicated only that the UN should
create a sharing system in order to guarantee the “fairest possible distribution of
expenses” (3) incurred as a result of enforcement action (4).

Two provisions of ﬁhe Charter are sometimes{ indicated as relevant. They

include art. 49:

3) United Nations Conference on International COrganization XVII, p. 362.

4) See BOWETT, D.W., United Nations Forces, A Legal Studies of United Nations
Practice, -London, 1964, pp 468 ff.; GOODRICH, L.M., HAMBRO, E., STMONS, L.M.,
United Nations. Commentary and Documents, New York/London, 1969, pp- 337 ff.;
EISEMANN, P.M., Article 49, in COT,J.-P., PELLET, A., La Charte des Nations Unies,
pp-. 754 ff.




The Members of the United Nations shall Jjoin in affording mutual
assistance in carrying out the measures decided upon by the Security
Council.
And art. 50:
If preventive or enforcement measures against any State are taken by the
Security Council, any other State, whether a Member of the United Nations
or not, which finds 1itself confronted with special economic problems
arising from the carrying out of those measures shall have the right to
consult the Security Council with regard to a solution of those problems.
Few conclusions on the issue of financing can be drawn from these two articles. The
pogsibility for the member States to consult with the Security Council on financial
difficulties arising from the undertaking measures in the field of peacé and
security seems more related with the moment of implementing those measures than
with that of financing them ().

Thus, due to the lack o©of any ad hoc digposition, we can conclude from a
textual exam of the Charter, that the issue of financing military activities
decided by the Organization should be inserted in the framework of art. 17 and
considered as any other expense of the Organization. One alternative would be to
requlate the issue at the time of the conclusion of the agreements foreseen in
Article 43 (6); however, as it is well Xknown, that provision of the Charter has
never had concrete application.

Within the framework of Art. 17 has developed a practice which after years of
uncertainty now seems to be completely consolidated.

As peace-keeping developed, the problem of funding emerged haphazardly. In
the early nineteen sixties the Organization underwent through a deep financial

crisis connected with its peace-keeping operations in Sinai, Congc and Lebanon. The

matter was dealt with in an advisory opinion of the International Court of Justice

5) For a commentary of these dispositions see EISEMANN, P.M., Article 49 and
Article 50, in COT, J.-P., PELLET, A., La Charte des Nations Unies, pp. 754 ff.;
BRYDE, B.-0., Article 49 and Article 50, in SIMMA, B., The Charter of the United
Nations. A Commentary, Oxford, 1994, pp. €56 ff.

6) This solution was suggested by BROWNLIE, I., United Nations Forces. A Legal
Studies of United Nations Practice, op. c¢it., p. 470.



(7) which has been thoroughly studied and commented on(B). The conclusions of the
Court indicating fundiné of peace-keeping as "expenses of the Organization" within
the meaning of Article 17, paragraph 2, of the Charter of the United Nations has
found general acceptance in subseguent practice.

The General Assembly apportions the expenses for peace-keeping as obligatory
contributions to be met by member States. The principle of collective financial
responsibility has been consolidated by broad and consistent practice.

Even the prudent indications of the Special Committee on Peace-keeping
Operations suggested the inclusion of the expenses of peace-keeping within the
meaning of article 17, paragraph 2, of the Charter of the United Nations as the
first source of financing:

The costs of peace-keeping operations authorized by the Security Council
shall be considered as expenses of the Organization, to be borne by the
Members in accordance with Article 17, paragraph 2, of the Charter of the
United Nations (or any other methods of financing which the Security
Council may decide) (unless decided otherwise) ({art. 11) (9).

This practice has been confirmed by several resolutions and Secretary-General
Reports (10). Under the agenda item "Comprehensive Review cof the Whole Question of
Peace-keeping Operations in All Their Aspects” the General Assembly has reaffirmed
several times that the financing of peace-keeping operations is the collective
responsibility of all Member States in accordance with Article 17, paragraph 2, of

the Charter. For example in res. 47/71 of 14 December 1992 was affirmed:

The General Assembly,

e

7y cCertain Expenses of the United Nations (Article 17, Paragraph 2, of the
Charter). Advisory Opinion of 20 July 1962: I.C.J. Reports 1962, pp. 151 ff.

8) See JENNINGS, R.Y., International Court of Justice - Advisory Opinion of July
20, 1962: Certain Expenses of the United Nations, International and Comparative Law
Quarterly, 1962, pp. 1169 ff.; BOTHE, M., Certain Expenses of the United Nations
(Advisory Opinion), in Bernhardt, R. (ed.), Encyclopedia of Public International
Law [Instalment 1 (1981) p. 48 ff.].

9) Report of the Special Committee on Peace-keeping Operations, Eleventh Report of
the Working Group (UN Doc. A/32/3%4 Annex II Appendix I of 2 December 1977)

0) Recall the Reports of the Segretary General concerning the UNEF II which
reversed the practice of financing solely through voluntary contributions which
seemed established with the UNFICYP oeration.
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12. Recalls that the financing of peace-keeping operations is the
collective responsability of all Member States in accordance with Article
17, paragraph 2, of the Charter of the United Nations, and reiterates its
call upon all Member States to pay their assessed contributions in full
and on time and encourages those States which can do so to make voluntary
contributions that are acceptable to the Secretary-General.

The same disposition has been reiterated in several subsequent resolutions.

Since 1993 all the peace-keeping forces have been financed under art. 17.2
of the Charter. In addition, UNFICYP financing was switched from the completely
voluntary funds to the art. 17.2 procedure; at least for the costs of the Force
that are not covered by wvoluntary contributions (11).

Thus it is possible to conclude that the "Certain Expenses” debate has
been settled. Either from.a textual reading of the Charter or from an analysis of
the practice of the Organization we must consider the expenses for peace-keeping as
expenses of the Organization under aft. 17.2 of the Charter. Therefore the General
Assembly, being the organ which congsiders and approves the budget of the
Organization as sget out in Article 17, also has the authority for peace-keeping
expenses.

To analyze the financing of UN peace-keeping we have to distinguish between
the apporticnment of the expenses among the Member States and the budget
procedures. These aspects deserve to be widely treated because of the peculiarities

and differences which they have regarding the financing of the ordinary activities

of the Qrganization.

II.2. aAs set out in art. 17.2 of the Charter, the General Asgembly apportions
the expenses of the Organization. This apportionment. is concretely decided through
the establishment of a scale of assessments based on the ‘capacity to pay’. It is

reviewed every three years.

11y Res. A/47/236 of 14 September 1993.



Sinée the first peace-keeping missions many States, in particular the
developing States, raised the issue of the particular nature of the expenses for
peace-keeping which would have justified an apportionment different from that
decided for the regular budget. This debate led to a first decision in 1963 and
then to a substaﬂtive review in 1973. Through this second resclution the General
Assembly established a speéific scale of assessments for peace-keeping expenses
(12). That decision has been subsequently adjusted many times (13).The last review
concerning the period 1995-1997 was approved in 19%4 (14,

This ad hoc scale for the apportionment of the contributions was motivated
and based on the assumption that the States which are permanent members of the
Security Council have a special responsibility fér financing peace-keeping
operations. According to that resolution the member States are divided into the
follewing four A, B, C, D groups:

A - the permanent members of the Security Council (liable for around 55 % of
the costs) (15);

B - specifically named economically deﬁeloped States whichrare not permanent
members of the Security Council (liable for around 42 %);

C - economically less déveloped States (liable for arocund 2%);

D - economically less developed States which are specifically named (liable

for legs than 1 %).

12y Res. A/3101 (XXVIII) _

13) An important revision was implemetfited with Res. 43/232, 1 March 1989.

14) Res A/49/19/A-B, Scale of Assessments for the apporticnment of the expenses of
the United Nations, 29 November 1994 and 23 December 1994. For a recent analysis of
the scale of assessments and the relative issues, see Report of the Committee on
Contributions (A/50/11).

l5) For example, the United States owes 25% of the regular budget and contributes
around 31% to the peace-keeping budget. For more data see Schoettle, E.C.B.,
Financing UN Peacekeeping, in Keeping the Peace in the Post-Cold War Era:
Strenghtening Multilateral Peacekeeping. A Report to the Trilateral Commission, New
York/Paris/Tokyo, pp. 17 ff.



The composition of the groups is reviewed and adjusted periodically (16) and
the share of each member within its group is determined with reference to the scale
of assessments established in the regular budget of the UN.

This particular apportionment of the expenses seemed for a certain period a
fairly satisfactory arrangement. Its underlying ratio is that the permanent members
have to be ready to shoulder most of the costs of a mission they decide to
establish. In this sense recall par. 19 of res. A/47/71 on a "Comprehensive Review
of the Whole Question of Peace~keeping Operations in All Their Aspects":

The General Assembly,

Acknowledges the competence of the General Assembly for the
appropriation and apportionment of the costs of United Nations
peace-keeping operations, and alsc acknowledges the importance
of the Security Council members being informed of the cost
implications of such operations.

In recent times changes have been proposed, particularly a reduction in the
ceiling on the assessed contribution of any Member State (17).

From a procedural point of view the apportionment of the expenses of each

single mission is inserted in the decision through which the expenses of the

mission are appropriated and its budget passed.

I1.3. The budget procedure for financing péace—keeping operations offers many

points of interest for its specificity relating to the regular budget practice.

16) For example some States after the breakup of the Soviet Union asked for their
reclassification under the group of the less developed countries, see, e.g., Letter
dated 25 September 1995 from the President of Ukraine addressed to the Secretary-
General (A/50/502, 3 October 1995).

7) See the Secretary-General .Statement on Financial Crisis of 6 February 1996
(8G/SM/5892 GA/9050 Secretary-General Calls for 1996 Special Assemly Session on UN
Finances in Statement to High-Level Group on UN Financial Situaton). An analogous
proposal has been presented on behalf of the European Union by Italy, see Agence
Europe, 26 January 1996, p. 3. The issue was also recently discussed within the
High-level Open-ended Working Group on the Financial Situation of the United
Nations, see its report to the General Assembly (UN/A/49/43).




Usuaily three categories of financing peace-keeping are distinguished: the
mandatory contributions"to the regular budget; the mandatory contributions to the
peace-keeping budget; and the voluntary contributioﬁs.

The peace-keeping operations are usually financed outside the regular budget,
but there are some exceptions which are worthy of mention. The United Nations
General Fund covers the costs of the following operations:

- the oldest truce observation missions. Reference is made to the United
Nations Supervision Organization (UNTSO) and to the United Nations Military
Observer Group in India and Pakistan (UNMOGIP);

- some human rights verification operations such as the joint United Nations-
Organization of American States Mission to Haiti (MICIVIH) and the Mission for the
Verification of Human Rights and of Compliance with the Commitments of the
Comprehensive Agreement on Human Rights in Guatemala (MINUGUA);

- some election monitoring missions such as the United Nations Observer
Mission in South Africa (UNOMSA) or the United Nations Observer Mission to Verify
the Referendum in Eritrea (UNOVER});

- some other field activities concerning peace and security such as early-
warning and preventive diplomacy missions. Examples are the United Nations Office
of ther Secretary~General in Iran and Irag {UNOSGI), and the oOffice of the
Sec:etary—General in Afghanistan and Pakistan {(OSGAP).

Without deciding wheﬁher these missicons can or not be considered peace-
keeping operations stricto sensu (18), it is sufficient to point out that their
costs are inserted in thé Section "Peace-keeping Operations and Speciél Missions"
of the Part "Political Affairs" of the regular budget of the organization. The

reasons for this choice lie either in the history or in the nature of each mission.

18) These operations are inserted among peace-keeping activities in some United
Nations documents, besides the Programme Budget. See, for example, the Financial
report and audited financial statements for the biennium ended 31 December 1993 and
Report of the Board of Auditors. Volume II United Nations peace-Reeping operations
(UN BR/49/5), p. 7. '
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Some, such as the UNTSO or the UNMOGIP were established prior to the development of
any coherent practice in financing peace-keeping. Other operations, such as the
MINUGUA or the UNOMSA, arerfield missions with an exclusive civilian component .
Their nature distinguishes them from the military peace-keeping missions and their
relative practice. Some have been established by the General Assembly.

The costs for the functioning of the Department of Peace-keeping Operations
are part of the regular budget as well. Also part of the reqular budget are the
.expenses for peace-keeping which are relevant to other departments or offices, such
as the Department of Political Affairs (19).

At this point we pass to the core aspect of the procedures for financing
peace—-keeping operations. The financing of peace-keeping is based on the principle
of the separate assessment for each operation. Each operation is separately funded
through its own account. Due to the unpredictable nature of the establishment and
development of these operations the recourse to the system of the single operation
budget seemed the most appropriate.

We will follow this procedure in all its details. According ﬁo the practice
developed in the last few years, when the Secretary-General sﬁggests the
establishment of a new peace-keeping mission, he usually makes a first estimate of
the possibkle costs of the mission. For example in the case of the assessment of the
establishment of a new peace operation in Angola (UNAVEM III) the Secretary-General
attached a financial addendum with the estimated cost of UNAVEM III for a 12-month

period (20) to his Report to the Security Council (21). These assessments are

19) It is Jjust the case to remind that a Support Account for Peace-keeping
Operations has been established in 1990 in order to meet the need to supplement the
human resources that are provided under the regular budget for the backstopping of
for the various operations. (Administrative and Budgetary Aspects of the Financing
of the United Nations Peace-Keeping Operations: Financing of the United Nations
Peace-Keeping Operations. Support Account for Peace-Keeping Operations, Report of
the Secretary-General, UN Doc. A/48/470/Add. 1, 27 May 1994).

20y UN/s/1995/97/Add. 1, 6 February 1995.

21y yN 5/1995/97, 1 February 1995.
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usuélly not veryrdetailed due to the difficulties of an.early preeise estimate (22)
and to a certain fear 6f the Secretariat that the Security Council could pare the
mission in case of high costs. In any case since 1994 a standard cost manual for
the equipment and materials employed in peace-keeping operations has been developed
in order tc have étandard cost parameters in the earlliest stages of a mission (23).

After the enabling resclution of the Security Council authorizing the
establishment of the operati§n the Secretary-General submits a report on the
financing of the mission to the General Assembly. This report is prepared by the
Peace-keeping Financing Division in the Office of Programme Planning, Budgét and
Accounts. It is based on the resource requirements submitted by Finance Management
and Support Service of the Field Administration and Logistics Division of the
Department of Peace-keeping Operations.

This report is presented to the Advisory Committee on Administrative ‘and
Budgetary Questions (ACABQ), which refers to the General . Assembly. During the
hearings concerning the budget proposal the ACABQ can ask the Secretary-General to
review of the budget and submit a modified report to the General Assembly. The
report is first examined by the Fifth Committee of the General Assembly, which
refers to the General Assembly proposing a draft decision. The General Assembly
approves the budget by consensus.

The functioning of the mechanism can be seen througﬁ a concrete example. On
August 24th, 1993, the Security Council decided to establish by its res. 858 the
United Nations Observer Mission in Georgia (UNOMIG) for a period of six months. The
cost of the mission, after an early assessment made by the Secretary-General in his

Report of 7 July 1993 (24), was estimated at months $ 16,195,000 for the first six

22) Oon the difficulties which can be faced by the Secretary-General in this phase
" see SCHOETTLE, Financing UN Peacekeeping, op. cit., p. 29.

3) For a more detailed exam of the content of the standard cost manual, see the
Final Report on the in-depth evaluation of peace-keeping operations: start—up phase
of the Office of Internal Oversight Services (UN/E/AC.51/1995/2, 17 March 1995).
24y ynN/s/26023/Add.1, 7 July 1993. -
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months and a monthly cost tﬁereafter of § 1,950,000 (25). .Subsequently the
composition of the Forcé was drastigally reduced due to the serious diéagreements
which developed between the parties concerned. The costs were thoroughly reviewed.
In the Secretary-General’'s Report to the General Assembly on the Financing of the
UNOMIG they were fixed at $ 2,198,400 gross for the period from its inception on 24
August 1993 to 31 January 1994 (26). This report was reviewed by the ACABQ which
reported to the General Assembly (27). Within the General Assembly the issue was
examined by the Fifth Committee and reported to the plenary session with the
recommendation of the adoption of a resolution (28).)0n that recommendation the
General Assembly adopted a decision on the financing of the Force which authorized
expenses for § 2,680,100 for the period from 24 August 1993 to 31 March 1994 (29).
In the same decision the General Assembly proceeded to the apportionment of the
expenses in accordance with the procedure already mentioned.

Every time the mandate of a mission is extended the procedure is repeated. In
the case of UNOMIG for example, after the decision of the Security Council to
continue the mandate, the Secretaryuceneral ~presented a few new reports on
financing the mission (30) and the General BAssembly approved the relative
resolutions (31).‘According'to this procedure the General Aésembly, and the other
organs, can be called many times a year to review the budget of a peace-keeping
operation, involving all the relative workload.

Facing this problem the General Assembly recently approved a budget cycle

reform (32) according to which the budget of those operations which are not subject

25y yN/S8/26250/Add. 1, 6 August 1993.

26y ynN/A/C.5/48/40, 9 December 1993.

27y UN/A/48/778 and UN/A/48/781.

28y UN/A/48/823, 23 December 1993.

29y UN/n/48/475, 23 December 1993.

30y gee for example the UN/A/48/699/Add. 1, 24 March 1994. In this type of report
the Secretary-General also recognizes the status of contributions to the mission.
31y UN/RES/A/49/231, 23 December 1994.

32} UN/RES/A/49/233, 23 December 1994 (Administrative and Budgetary Aspects of the
Financing of the United Nations Peace-keeping Operations}.
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to»fluctuation will be considered for approval once a year. The other operation
budget estimates will bé considered and approved twice a year. This new regime,
which introduces an annual budget cycle, has to be fully operational not laterlthan
1 July 1996. Other changes and improvements in the standardization of the budget
process and format were also introduced (33).

A particular problem is posed by the financing of the “start—up or expansion
phase” of eacﬁ dperation. The need of a rapid deployment and the unforsgeeable
developments on the field do not conform to the slow procedure just described. In
many cases the Secretary-General has been called to establish an operation without
the backing financial commitments of the General Assembly and with a very limited
independent financial authority. Examples are the beginning of the peace-keeping
operations in Cambodia and Yugoslavia in 1992.

This issue poses two problems: the short-time availability of financial
resources and the financial authority to appropriate them.

The CGeneral Assembly decided to establish with a Peace-keeping Reserve Fund
with its resolution 47/217 of 23 December 1992. The Fund, effective since 1 January
1993, is plaeed under the authority of the Secretafy—General and is designed to
work as a cash-flow mechanism to ensure the Organization’s rapid response to the
needs for peace-keeping coperations. The level of the Fund was set at 150 million US
dollars which were collected from surpluses both in the regular budget and in the
budgets of some peace-keeping operations. A misuse of the Fund due to the borrowing
from its resources to meet cash shortages in ongoing peace—keepiné operations
prevented its proper working. A recent Secretﬁry—General proposal of increasing the
level of the Fund fo $ 800 million has been rejected by theVGeneral Assembly which

has maintained the Fund at its present level (34).

33) A mock-up budget for a single operation which reflects the modification
requested by the General Assembly was presented by the BSecretary-General on 1
August 1995 (UN/A/50/319). '

4) UN/RES/A/49/233, 23 December 1994 (Administrative and Budgetary Aspects of the
Financing of the United Nations Peace-Kkeeping Operations).
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With regard to the second aspect, i.e. the financial authority in the "start-
up or expansion phaée"; the General Assembly recently authorized the Secretary-
General to enter intoc commitments not to exceed 50 million US dollars per decision
of the Security Council relating to peace-keeping operations. This financial
authority is 1limited by the rule that the cumulative total of outstanding
commitment authority must not exceed 150 million dollars at any one time. If the
Secretary-General were called on to enter into commitments exceeding $§ 50 million
per decision or a total of § 150 million, the matter would have to be examined by

the General Assembly.

III. Financing OSCE peace-keeping operations

The methods of financing peace operations by the Organization for Security
and Cooperation in Europe present features which are very different from those just
described. An attempt to sketch the framework of the OSCE‘péace operations and
their funding requires a look at the peculiar legal nature of this Organization.
While it is not possible in this context to assess the legal value cf the OSCE
arrangements (35), some conclusions will be drawn at the end of this section.

The regular budget of the OSCE will be considered first, then the special
provisions concerning funding of fiéld activities, particularly peace-keeping
operations carried out by the Organization.

-The not yet completely institutionalized character of the Organization, the
elementary management of its financial rescurces and its recent involvement in

field activities suggest a preliminary examination o©f the Organization's regular

35) See CONDORELLI, L., Diritto e non diritto nella CSCE, in BARBERINI, G.,
RONZITTI, N., La nuova Europa della CSCE, Milano, 1994, pp. 47 ff.
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budget. This will give a more complete picture of the financial framework in whiéh
tﬁe field activities aré'carried out (36).

IIT.1. Until 1990 the Conferénce on Security and Cooperation in Europe lacked
any institutional apparatus. It worked as a diplomatic conference whose subsequent
sessions were pragmatically decided at the end of each meeting. During this pericd
the need for a geal institutional budget never emerged. The only expenses were of
an organizational! nature. Financial arrangements only of a very limited scope were
made.

The issue of financing the Conference was dealt with in the 1972-73
Multilateral Preparatory Talks for the Conference of Helsinki. The work of the
Committee was formalized in a "Blue Bookf (37), which set the blueprint and the
procedural aspects of the Helsinki <Conférence. This text alsc governed the
subsequent follow-up meetings.

According to these regulations a very simple system of financing was
established. The necessary expenses were to be covered in advance by the country
which was hosting the Conference and subsequently reimbursed by the participéting
States as allocated by a cost;sharing scale (rules 92-96). This scale of
distribution divided the participating States into 7 groups, contributing from a
maximum of 8.80 per cent of the budget to a minimum of 0.20 per cent (rules 89-91)
EE | '

The funds were mainly devoted to the costs of the Executive Secretary, the
embryonic but nonfpermanent administrative body of the Conference. The‘ﬁxecutive

Secretary was assigned the tasks of organizing the administrative and .technical

36) The issue of the financial aspects of the CSCE/OSCE does not seem to have
received attention in the literature except for some wvery short remarks in the
general presentations ©of the Conference.

7) See Final Recommendations of the Helsinki Consultations, Helsinki, 8 June
1973, reproduced in Bleced, A. (ed.), From Helsinki to Vienna: Basic Documents of
the Helsinki Process, Dordrecht/Boston/London, 1990, pp. 39 ff.

33) For the negotiating history of this arrangement see FERRARIS, L.V.,
Testimonianze di un negoziato. Helsinki - Ginevra - Helsinki 1972 - 75, Padova,
1977, pp. 211 ff.
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services of the Conference and recruiting the necessary staff. He was also
responsible for the financial administration of the Conference, as indicated by

rule (76):

The Executive Secretaries will work under the authority of the
Conference and report on their activities to the appropriate body
of each stage of the Conference, especially on financial matters.

These provisions also governed the Follow-up Meetings of the CSCE and in
particular the Meetings of Belgrade (1977-1978), Madrid (1980-1983), Vienna (1986-
1989} (39) and the summit-level Conference in Paris (1990) (40).

An important development which was a turning point in the history of the
Conference occurred during the Paris Conference (%1l}. In Paris the organization and
the structure of the Conference were thoroughly examined. For the first time in the
CSCE process permanent offices and centres were created, institutioconalizing their
functions.

The establishment of these structures raised thelissue of funding and of
recruiting personnel. To maintain the intergovernmehtal character of the Conference
and its agile structure and to reduce costs, it was agreed that most of the
personnel, particularly all the professional officers, would be seconded by
national governments (42). The introduction of a more sophisticated system of
financial management became necessary and a budgetary procedure was established. A

cost-sharing arrangement divided expenses among the seconding countries; the

39) A particular scale of assessment was established in the Vienna Meeting for the
framework on Conventional Armed Forces in Europe among the States participating in
this negotiation.

} See for example the 1980 Purple Book on the corganization of the Madrid Follow-
up Meeting, reproduced in SIZ00, J., JURRIENS, R. Th. {(eds.), CSCE Decision-Making:
the Madrid Experience, The Hague/Boston/Lancaster, 1984, pp. 290 ff.

1) For the developments introduced with the Paris Summit see LEHNE, 5., The CSCE
in the 1990s. Common Eurcpean House or Potemkin Village?, Wien, 1991.

} See Charter of Paris for a New Europe. Supplementary Document to Give Effect
to Certain Provisions Contained in the Charter of Paris for a New Europe, Section
I.H. (Procedures and Modalities Concerning CSCE Institutions), reproduced in
International Legal Materials, 1991, pp. 215 ff.
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country hosting the concerned institution; and the Conference i£self {43). An up-
to-date scale of distriﬁﬁtion was also approved (44).

Afterwards the Prague Meeting of January 1992 apd the Helsinki Summit of July
1992 introduced changes in the organization of the CSCE, adding more structure and
wider articulation of its offices and institutions (45). These developments had
important ramifications for the financial organization of the Conference. In the
conference of Helsinki for the first time an entire section of the final document
was devoted to the administrative and financial arrangements (46). This document
dealt with the following aspects:

- the establishment of a new scale of distribution;

- the structuring of a budget for the permanent offices of the
Conference;‘and |

- the organization of a budget procedure for the CSCE meetings.

These provisions with slight amendments, constitute the framework for the
current financial system of the Organization for Security and Cooperaticn in
Europe.

During the process of institutionalization a group with financial competence
was established: the Financial Committee of Experts. This Informal Committee is
called uéon "to deal, inter alia, with the issues of budgets, cost savings and
staffing”. The Informal Financial Committee of Experts reports to the Committee of
Senior Officials (CS0). The Financial Committee meets guarterly, in conjunction

with but prior to the meetings of the Committee of Senior Officials (47).

43y rpbidem.
44) Ibidem, Section III {(Financial Arrangements of the CSCE and Cost-
Effectiveness).
) On the new organization see RONZITTI, N., The Conference on Security and
Cooperation in Europe and its Institutions, in The International Spectator, 13993,
. 31 ff.
P 6) We refer to Section XII (Administrative Decision) of the Helsinki Summit
Decisions, reproduced in International Legal Materials, 1992, pp. 1419 ff.
47y Ipidem par. 1.
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The next issue to be resolved was a review of the scale af assessment. The
need for a new scale 6f distribution was triggered by the enlargement of the
anference when new States emerged from the political developments in Central and
Eastern Europe. The new cost-sharing distribution (48) envisages a group of six
States (France, Germany, Italy, Russian Federation, United Kingdom, United States),
each contributing 9% of the budget for a total 54% of the budget. The remaining 46
States were divided inte 13 different contributing groups with a minimum of 0.15%
of the budget for the micro-States. Each time a new State is admitted to the
Organization, the scale of distribution is adjusted by a décision of the Permanent
Council (49).

The Helsinki Summit had important conseguences for the finances of the
Conferenqef The Conference’s reshaped organizational structure resulted in the
creation of new institutions such as the High Commissioner for National Minorities
{HCNM) and the Secretary-General. Other institutions created in the Paris Summit
and its aftermath were consolidated,'as the Office for Democratic Institutions and
Hﬁman Rights (ODIHR), the Conflict Prevention Centre (CPC) and the CSCE
Secretariat.

In this regard a distinction emerged between funding the permanent offices
and centres, and funding the expenses for the organization of.meetings and ad hoc
conferences.

Concerning the former, the permanent offices were financed through the
assessed contribution of the participating States, except for the seconded
personnel which remained the financial responsibility of the national governments.
A very simple budget propedure was set up. The budget numbers {from the various

offices of the Organization are first reviewed by the aforementioned informal

48) Ibidem parr. 3-4.
9) See, for example, Decision No. 82 of the Permanent Council of 2 November 1995,
PC Journal No. 42.
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Finénciél Committee of Experts. Then the Senior Committee evaluétes and approves
the budget during its end cf the year session (50). During the financial year the
budget is usually revised through a decisjion of the Permanent Council (51).

The 1995 budget serves as an example. The 1995 budget proposals were
presented by the Secretary General, thfough the OCffice of Administration and Budget
of the Secretariat, on 13 September 1994 (52) and subsequently on 11 October 1994
(53). After the review of the informal Financial Committee this budget was approved
by the Committee of Senior Officials in its meeting of 18 November 1994 (54) and
afterwards revised during the first months of 1995 consistent with the outcome of
the Budapest Summit., It was adopted by the Permanent Committee in its revised
version at its meeting of 6 April 1995 (33). A further review was completed in July
(56)..

For 1995 the total proposed budget except for the missions was 196,079,387
Austrian Shilliﬁgs, divided into four main funds:

- the General Fund: the CSCE Sgpretariat;

- the Office for Democratic Institutions and Human Rights (ODIHR);

- the High Commissioner on National Minorities; and

- the Funds Relating to the Conflict in Nagorno-Karabakh.

?o these funds must be added the mission funds, amounting to around 117,000,000
ABustrian Shillings, for a total budget of over 312,000,000.

The expenses for the organization of meetings and ad hoc conferences are

addressed in the Helsinki 2 Document. A detailed procedure was created to approve

and appropriate their costs. This financial mechanism is not to be followed for the

50) The regular budget of the CSCE is very limited, for example, in 1993 it
amounted to around 150.000.000 Austrian Shillings (around 13 million.US Dollars).
1) These aspects and all the technical details of the budget procedure are
governed by the Financial Regulations of the Organization.
2) Document 705/94 of the Secretary General of 13 September 1994.
53) Document The 1995 Budget Proposals of the Secretariat of 11 October 1994.
54y see 29-CSO/Journal, 18 November 1994.
5) See PC/Journal No. 15, 6 April 1995.
6) See OSCE Mid-Year Review 1995, PC.DEC/64, Annex, 25 July 199%5.
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CSCE meetings organized in the framework of_ the Secretariat, or for ODIHR
activitieé whose costs ére covered by their relative institutional budgets. This
proéedure is based on the systém of an advance by the governments which host the
meeting anq reimbursement by the participating States. According to the Helsinki 2
Decisions, the procedure must be characterized by the principles of cost-

effectiveness and transparency (57).

III.2. We will now examine the funding of the missions carried out in the
framework of the OSCE.

Since 1992 the CSCE has entered a new phase of its history. From the
Helsinki Summif forward, the tasks and activities of preventive diplomacy, crisis
management and conflict resolution have become the primary focus of the Conference
(58). Its relative competence and powers were codified in Chapter III ("Early
Warning, Conflict Prevention and Rapporteur Missions and CSCE Peacekeeping") of the
Helsinki Decisions of 19%92. -

The CSCE developed a wide range of missions in the field following its
first 1991-1992 actions in Albania and other newly admitted States (°2). The
conference assumed a strong ocperational role which had been extraneous to its
history and practice up to that point.

These missions may be distinguished here by their funding (60). From this
perspective three kindsrof missions emerge:

i)} the short-term missions;

ii) the long-term missicons;

57) Section XII (Administrative Decision) of the Helsinki Summit Decisions, parr.
4-12, cit.
58) See, for example, ROTFELD, A. D., In Search of a Pelitical Settlement. The Case
of the Conflict in Moldova, in The Challange of Preventive Diplomacy. The
Experience of the CSCE, Stockholm, 1994, p. 104.

) On these missions, see HOYNCK, W., CSCE Missions in the Field as an Instrument
of Preventive Diplomacy - Their Origin and Development, in Ibidem, pp. 56 ff.

} For an examination of these mission see, in this volume, ROSAS, A., OSCE Long-
Term Missions.
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iii) the peace-keeping missions.

The principle of collective financial responsibility of the participating
States is generally valid for each type of mission. Differences occur in the
mechanisms, procedures and importance of the funding.

i) According to the Guidelines for financing CSCE missions adopted by the
Committee of Senior Officials in September 1992 (61), the short-term missions
include both the fact-finding and rapporteur missions under paragraphs (12) - (16)
of Chapter III of the Helsinki Document (62) and the urgent missions undertaken at
the reguest of the Chairman-in-Office. The former missions are financed from the
budgets of the appropriate institutions. The expenses of the urgent missions of the
Chairman~in-Office are covered by the CSCE Secretariat. The costs which have been
pre-paid by one participating State will be refunded (63). The expenses of a
mission to be covered collectively include the following categories of costs:
travel c¢osts to and from the mission area and within the mission area,
communication charges, board and lodging, fees for independent experts, insurance,
interpretation and other additional expenses (64).

ii} The 1long-term missions such as those to Skopje, Georgia, Estonia,

Moldova, are a flexible instrument which can accomplish a wide range of tasks.

81, see 16-CS0/Journal No. 3, Annex 3.
62) For these missions in the Helsinki Decisions (Section III.l6)an explicit

reference is made to the principle of collective responsibility:
Except where provided on a voluntary basis, the expenses of fact-finding
and rapporteur missions will be borne by all participating States in
accordance with the scale of distribution. ,

3) A peculiar cost-sharing arrangement has been agreed on for the rapporteur
missions under the Moscow Mechanism. The funds which are advanced by the ODIHR are
subsequently refunded by the participating State or States that have requested the
establishment of the mission. In case of the appeointment of experts or rapporteurs
pursuant to a decision of the Senior Council, the expenses are covered by all the
States in accordance with the usual OSCE scale of distribution of expenses (See
Chapter I.14 of the Document of the Moscow Meeting on the Human Dimension,
Emphasizing Respect for Human Rights, Pluralistic Democracy, the Rule of Law, and
Procedures for Fact-Finding, Moscow, 3 October 1991, reproduced in International
Legal Materials, 1991, pp. 1676 ff.}. '

5 } See Guidelines for cost-sharing relating to short-term CSCE migsions, in 24-
C50/Journal No. 3, Annex 5.
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These missions, strictly speaking, are not provided for in the‘framework of the
Helsinki Decision on Eérly Warning, Conflict Prevention and Crisis Management,
Peaceful Settlement of Disputes. Thus there are no general express provisions
concerning their funding (65). The practice of the Organization has been to cover
the costs of these missions on a case by case financial appropriation. Each time a
mission is established, an ad hoc budget is approved.

Here the budget procedure requires the Head of the Mission, in close co-
operation with the Secretariat, to prepare a financial proposal based on estimated
costs to be submitted to the Informal Financial Committee. After the review of the
Financial Committee, the proposal is submitted to the relevant OSCE body for
approval (66).

The peculiar structure of the OSCE envisages the parallel existence of
three bodies, the Ministerial Council, the Senior Council .and the Permanent
Council, which in a "Chinese box" style have very similar competences. This
structure implies that all three organs may establisﬁ a mission and approve its
budget. In the practice of the Organization, the establishment of a long-term OSCE
presence 1is usually approved by the Ministerial Council or by the Senior Council
(67). These organs can proceed either to approve the budget directly or to delegate
its elaboration and approval to the Permanent Council. This forum, due to its
permanent nature, seems the most suitable organ to conduct the review of all the
administrative and financial aspects of a mission.

There are examples of these procedures. In the Mission to the Republic of

Moldova the Senior Council, which at that time was still named Committee of Senior

Officials, after having established the mandate of the mission, acted thus:

65) See ultra in this volume, ROSAS, A., OSCE Long-Term Missions.

6) See Guidelinee for cost-sharing relating to long-term CSCE missions, in 24-
Cs0/Journal No. 3, Annex 4.

) For example, the Chechnya BAssistance Group was established by the Permanent
Council (see OSCE Press Release, No. 24/95).
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The Committee of Senior Officials,

4. Further requested the CS80 Vienna Group (58) to elaborate and
approve by 15 March 1993, on a preliminary basis, the terms of reference
and budget for the Mission, taking into account the recommendations of
the Personal Representative of the Chairman-in-Office. The terms of
reference and budget will be submitted to the CS0O for final approval at
its next Meeting (69).

A similar decision was recently made when the OSCE Mission to Bosnia and
Herzegovina was established. In this case the Ministerial Council after considering
a draft budget directed "the Permanent Council to agree before 15 January 1996 on a
budget... (70)“.

Once the budget is approved the OSCE Secretariat notifies the participating
States of their assessed share of the total costs for each mission based on the
scale of distribution, and requests payment.

The costs which are usually covered are both establishment costs for
vehicles, communication and office equipment, and operational costs for travel,
office rents, board and lodging and salaries for locally hired personnel.

The Osce missiong as the United Nations peace-keeping missions present a
start-up funding proklem. The solution is fairly similar. A separate.budget item
for initial costs for long-term missions has been established in the regular budget
of the Conflict Prevention Centre (71). In 1994 and 1995 this Fund was set at
3,000,000 Austrian Shillings. Financial authority is given to the Secretary General
of the Organization for expenses in the star-up phase. The Mission to Bosnia and

Herzegovina was thus provided for:
Before the budget is agreed, the Secretary General is authorized
to engage the OSCE on urgent procurement orders and contracts concerning
premises for the Mission up to 20% of the above-mentioned cost estimate

(72)_

68} The Permanent Council did not exist at that time and the CS0O Vienna Group
Eerformed analogous functions.

93 CSCE/19-C50/Journal No. 3.

7 ) Decision No. 1, OSCE Action for Peace, Democracy and Stability in Bosnia and
Herzegovina, OSCE Ministerial Council, Budapest 1995, MC (5) Journal No. 2.

1) The budget for the Conflict Prevention Activities are part of the General

Fund.

72) Ibidem.



24

In 1995 the budget for these missions, including the Sanctions Co-ordinator
and Sanction Assistancé Missions, was over 117,000,000 Austrian Shillings (73),
around 38% of the total budget.

iii} Close attention is pald to the funding of peace-keeping operations in
the Helsinkl Document. |

The organization, the deployment and the operational activities of a peace-
keeping force imply high costs. The wider number of personnel involved, the
presence of a predominant mwilitary component with weapons and logistics, the
usually long-term schedule make the costs of a peace-keeping operation much higher
than those of any other mission carried out by the OSCE.

The matter of funding peace-keeping emerged in recent years as one of the
most sensitive issues. Considering the United Natlions’ negative experience, the
CSCE’'s concern is that an uncertain financial bgsis could endanger the peace-
keeping activities of the Organization. A general provision on funding peace-

keeping was thought necessary and it was introduced in the Helsinki Document:

Peacekeeping operations require a sound financial basis and must
be planned with maximum efficiency and cost-effectiveness on the basis of
clear cost projections (74).

The Helsinki Document reiterates the principle of collective financial

responsibility and establishes an annual budget cycle:

Costs of CSCE peacekeeping activities will be borne by all CSCE
participating States. At the beginning of each calendar year, the CSO
will establish a reasonable ceiling for the cost of peacekeeping
cperations to which the CSCE scale cf distribution will be applied.
Beyond that 1limit, other special arrangements will be negotiated and
agreed to by consensus. Full and timely payments will be required (75).

In this way the Organization establishes an annual budget process for

peace-keeping through the projection of the financial implications that such

73) See Revised 1995 Budget, Permenent Council, Journal No. 15, 6 April 1995,
Annex 1. : .

74) Par. 46, Section III (Early Warning, Conflict Prevention and Crisis Management
(Including Fact-Finding and Rapporteur Missions and CSCE Peacekeeping), Peaceful
Settlement of Disputes) of the Helsinki Summit Decisions, cit.

5y pPar. 47, ibidem.
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operations would have for the OSCE. This measure is accompanied by the

establishment a start-up fund:

A start-up fund will, if appropriate, be established to cover the
initial costs of an operation. Contributions by a participating State to
the start-up fund will be deducted from that State’s regular assessed
share of the costs relating to the operation (76).

Given the lack of practice of the Organization in this field, it is difficult
to assess the application of these rules. In any case the "Guidelines for cost-
sharing relating to long-term CSCE missions" seem to be fully applicable also to
the peace-keeping operations (77). Thus with regard to the budget procedure it is
possible to refer to Fhe mechanisms already described for the long-term missions.
In the Helsinki Decisions it is just indicated that "financial accountability will
be ensured by the Chairman-in-Office through regular reports to the participating
states” (78).

" There has not yet beeﬁ a true peace-keeping practice in the Organization. It
is, however, of interest to review the proposals and the activities carried out by
the Organization in the OSCE action in relation to the Nagorno-Karabakh conflict.

In the Budapest Summit of 1994 the Conference considered the possible
deployment of a multinational peace-keeping force whether a peace settlement would
have been reached in the Nagorno-Karabakh conflict. To this aim a High Level
Planning Group was established to make recommendations on "the size and
characteristics of the force, command and control, logistics, allocation of units

and resourcesg, rules of engagement and arrangements with contributing States™ (79).

76) Par. 50, ibidem.
77y cit.
78) Par. 49, Section III (Early Warning, Conflict Prevention and Crisis Management
{Including Fact-Finding and Rapporteur Missions and CSCE Peacekeeping), Peaceful
Settlement of Disputes) of the Helsinki Summit Decisions, cit.

9) See Decisions (II. Regional Issues - Intensification of CSCE action in
relation to Nagorno-Karabakh conflict) of the Budapest Summit, 6 December 1994,
reproduced in International Legal Materials, 1995, pp. 764 ff.
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The High Level Planning Gfoup (HLPG} was formed on the 20tﬁ of December 1994
and began working a fe&rmonths later (80). A considerable amount ©of finances was
allocated _for operating of the HLPG (81) and for supporting of the diplomatic
activities of the OSCE in the region (82).

The HLPG prepared different options of involvement of the Crganization in the
Nagorno-Karabakh region. In any case most of the different models proposed foresaw
a deep involvement of the Organization. The most suitable option would comprehend a
planned force between 3.000 and 4.000 military and civilian personnel. It would
imply very high costs for the Organization. They have been estimated from
93.000.000 to 150,000,000 US Dollars a year according to the strength of the Force
(83)_

These high costs constitute a matter of deep concern for the Organization,
which was clearly express by the Chairman-in-Office. In the meeting of the Senior
Council of 31 March 1995 the issue was debated and the following statement was

recorded:
The Chairman-in-0ffice called upon the participating States to make

concrete commitments of personnel and_ financial resources and to
ascertain the financing of the operation (84).

The same concern was expressed by the single delegations:

A number of delegations noted the importance of the credibility of OSCE
action and support for OSCE activities, and the willingness of

80) For the involvement of the OSCE in the Nagorno-Karabakh conflict and on the

activity of the High Level Planning Group see VILEN, H., KARIE, M., Preparations of
a Peace-keeping Mission for the Nagorno-Karabakh Conflict by the 0SCE’'s High Level
Planning Group, in International Peacekeeping, 1995, pp. 106 ff.; GRECO, E.,
L’'Europa senza muri: le sfide della pace fredda. Un anno di Presidenza italiana
della CSCE, Milano 1995, pp. 147 ff. and pp. 220 ff.
81) In the meeting of 9 March 1995 the Permanent Council approved the budget for
the HLPG (staff costs, travel costs, language services...) for the periecd of 1
January te 31 August 1995 at the level of ATS 6,485,714 (see PC Journal No. 11, 9
March 1995).

2) In 1995 the budget allocated for the Minsk Process and the Field
Representatives was more than ATS 24,000,000 (see OSCE Mid-Year Review 1995,
PC.DEC/64, Annex, 25 July 1995).

) It is worthy of being stressed that this budget is much higher than the whole
annual OSCE budget, which for 1995 was equivalent to some 30.6 million US Dollars.
The costs planned for the OSCE Mission is comparable to those of a UN peace-keeping
ogeration of similar strenght.
84y sc/Journal No. 2, 31 March 1995,
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participating States to contribute resources. Participating States were
urged to ensure that their resource commitments allow the OSCE to fulfil
the role and functions set forth by. Heads of State or Government in
Budapest (8 ’

In the following months the work of the HLPG continued. In any case due to
the political situation on the region and the absence of any definitive agreement

among the parties, éonditions which‘would'allow the deployment of such a force were

. still lacking (28).

'85) Ibidem. Iy
86) This evaluation was made in the OSCE Ministerial CounC1l of December 1995, see

MC(5) Journal No. 2, 8 December 1995. See more recently‘"OSCElchalrman—ln—Offlce‘
Travels to Baku and Erewan", Press Release No. 10/96, 28 February 1996.
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THE 'OSCE MEDITERRANEAN DIMENSION:
CONFLICT PREVENTICN AND MANAGEMENT

Roberto Aliboni, Director of Studies
Istituto Affari Internazionali, Rome

Research project on "The OSCE in the Maintenance
of International Peace and Security"
Rome meeting, 29-31 March 1996

The institutional environment
The place of the OSCE Mediterranean Dimension today is
illustrated in the 1994 Budapest Document, which says that "the
participating States decide to intensify the dialogue with the
five non-participating Mediterranean States" and provides
measures for such reinforcement to be implemented. Despite the
politicai will expressed by the Budapest Document, however, one
can hardly believe that the modest role played by the
Mediterranean Dimension in the CSCE, since its inception in 1975
as part of the Helsinki Final Act, is going to change
substantively in the OSCE. After the Budapest Conferenée, the
measures set out by the Budapest Document have been implemented
but only to show that on both sides of the sea basin the notion
and the aimg of the OSCE Mediterranean Dimension remains weak and
uncertain. What Professor Victorvaes Ghebali had pointed out in
1989 remains still today a substantially true picture of the
Mediterranean Dimension: the non-member Mediterranean states have

the pogsibility to be given audience by the OSCE member states

1 mle contenu de la Déclaration sur la Méditerranée se ramenait 3 une corbeille politico
militaire wide, & une corbeille économique rédigée em termes flous, & une vague allusioc
concernant une hypothétique réduction des forces armées étrangéres i la région et, surtout, a
principe de la poursuite du dialogue": La diplomatie de la détente: la Csce d'Helsinki & Vienn
(1973-1989), Etablissement Emile Bruylant, Bruxelles, 1989, p. 373.

1



-

but without any legal (and political) chance to infliuence the
decision-making process in the organisation.

The most serious attempt at shaping out of the CSCE a fully-
fledged organisation aiming at cooperation and security in the
Mediterranean area - like a fully armed Athena from Jupiter's
brain - was the proposal of establishing a Conference on Security
and Cooperation in the Mediterranean (CSCM) that the Spanish and
the Italian governments put forward in the September 1990 CSCE
meeting in Palma de Mallorca. Initiated within the CSCE process,
the CSCM -whenever implemented - would have retained a strong
political link with the CSCE, though it would have acquired a
specific role and a distinctive organisation that would have
replaced and enlarged the CSCE Mediterranean Dimension. With
respect to the "centre-periphery" model of Eurb—Mediterranéan
relations included in the CSCE, the CSCM model represented an
attempt at enhancing Euro-Mediterranean relations by creating two
parallel organiéations.

Regsumed again and again?, the CSCM proposal has never been
implemented so far (and probébly it will never be so). Meanwhile,
two unrelated political-institutional developments are now
enﬁisaging -like the CSCE - conflict prevention and management
in the Mediterranean: the peace process in the Middle East,
initiated by the 1991 Madrid Conference, and the Euro-
Mediterranean Partnership, started only recently by the November
1995 Barcelona Conference. Eventﬁally, they might implement the
CSCE/CSCM legacy.

The multilateral dimension of the Middle East peace

> Eventually by the Inter-Parliamentary Union, IUP, which organised two non-governmenta
CSCM sessions, first in Malaga (15-20 June 1992: see Bulletin Interparlementaire, No. 2, 1992
and then in Valletta (1-4 November 1995: see Union Interparlementaire, IIe Conférenc
Interparlementaire sur la Sécurité et la Coopération en Méditerranée, Document Final, La Vallett
(Malte), ler-4 Novembre 19%95).



negotiations includes the Working Group on Arms Control and

Regional Security (ACRS), which in the last years brought forward
a non-conclusive but important work in parallel to political
negotiations. 'On the other hand, the Euro-Mediterranean
Partnership aims at establishing a "zone of peace and security"
by working out a shared policy of conflict prevention and
management in the Mediterranean. The emphasis is on two different
though overlapping areas, the Middle East and the Mediterranean,
and while it 1is on conflict resolution in the Middle East,
conflict prevention seems to prevail in the Mediterranean.

Given the importance of both economic and cultural
cooperation in the Euro-Mediterranean Partnership, the latter
geems to emerge as the framework that may borrow the most from
the CSCE/CSCM blueprints. However, the role of econbmic
cooperation within the Middle East peace process (i.e. the
multilateral Regional Economic Development Working Group, REDWG,
and the MENA Economic Summit process) cannot be overlooked
either.

At this point in time, it is not up to‘anybody to say what
will be the institutional framewofk wherein the "Mediterranéan
Dimension" will really be evolved, whether in the OSCE, in the
Middle * East peace process or in the Euro-Mediterranean
Partnership {(with its related WEU Mediterraneah Dialogue}, or
eventually in the NATO Mediterranean Dialogue (and the emerging
proposal for a Partnership for Mediterranean). What can be
clearly understood, however, is that the questions related to the
implementation of the OSCE Mediterranean Dimension must be
regarded in a sort of competitive institutional environment - a
development that is not that new in the post-Cold War era. In
other words,; one possgible response to gquestions related to crisis

prevention and management in the OSCE Mediterranean Dimension can



well be that Mediterranean crisis prevention and management could
better take place elsewhere or in combination with other
institutional contexts.

In this moving institutional landscape, the future of
conflict prevention and management in the OSCE Mediterranean
Dimension can be taken into consideration from two different
points of view. One can wonder whether the longstanding
Mediterranean Dimension included in the CSCE and inherited by the
OSCE will be able to develop into something more solid than what
it has been so far. Otherwise, one can inguire whether, more
broadly speaking, the fundamental experience made in the
CSCE/OSCE conflict prevention and management can be translated -
and to which extent - to the Mediterranean, within the OSCE as
well as other institutional frameworks.

This paper proceeds on the second path. It discusses
conflict prevention and management in the Mediterranean
indipendently of any given institutional framework and seeks to
understand to which extent conflict prevention and management
experiences made in the CSCE/OSCE (and elsewhere) can be brought
to bear in the Mediterranean environment. After this discussion,

though, it goes back to the issue of the institutional framework.

Lessons from the CSCE/OSCE and insights from the CSCM
There are transformations taking place in the shift from the CSCE
to the OSCE worth being reminded here. The CSCE was a large-
scale, politically-binding conference diplomacy in which the
emphasis fell on conflict avoidance® by mean of arms control and

the establishment of CBMs. The OSCE 1s an institution with the

* For the notion of conflict avoidance see Luc Reychler, "The Art of Conflict Prevention"
in Werner Bauwens, Luc Reychler (eds.), The Art of
Conflict Prevention, Brassey's Atlantic Commentaries No. 7, Brassey's, London, New York, 1954
pp. 1-21. ‘



legal task of préventing and - to a less clear extent - managing
crises.

Because of the end of the Cold War, conflict avoidance
purposes are truly marginal within the OSCE today. The three
generations of CBMs that were worked out within the CSCE in 1975
(Helsinki Final Act), 1986 (Stockholm Document) and in 1990-1992
{the two Vienna Documents) "have become a routine matter of
military cooperation in the framework of the European Security
Forum", according to Hans GlUnter Brauch. The same author notes
that the CBMs are just of no use with resgpect to the new kind of
conflicts that emerged in Europe with the end of the Cold War:
"they did not Yet address the new wviolent conflicts both with
respect to their prevention and post-conflict peace-building"®.

The structures and the institutions established within the
OSCE clearly show the importance and preminence acquired by
crisis prevention and management, in tune with the transformation
of the European security context (from a world’of overwhelming
military threats to one in which societal and cultural risks tend
to prevail and low-intensity violent conflicts are erﬁpting): the
Office for Democratic Institutions and Human Rights, the High
Commissioner on National Minorities, the Conflict Prevention
Centre included in the Vienna Secretariat, the varying OSCE
missions (essentially related to prevention and post-conflict
peace-building), and the High Level Planning Group which plans
the OSCE peace-keeping force for Nagorno-Karabakh. |

How much 1is this CSCE/OSCE evolution relevant to the
Mediterranean/Middle East situation? With the end of the Cold War

and the beginning of the peace process in the Near East, the

4 Hans Glinter Brauch, "Confidence (and Security) Building Measures: Lessons from the CSC
Experience for the Western Mediterranean", in Antonio Marguina and Hans Ginter Brauch (eds.)
Confidence Building and Partnership in the Western Mediterranean. Tasks for Preventive Diplomac
and Conflict Aveoidance, UNISCI, Papers No. 1, Madrid, 1994, pp. 185-228,
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(North-South) Mediterranean and Middle Eastern security context
has changed in the same direction of the European one, i.e. from
a context in need of conflict avoidance® through one mostly in
need of conflict prevention and management. To be sure, there is
a debate about CBMs within the framework of the (South-South)
Middle Eastern peace process to which the CSCE has some
relevance®, but the risks which by far command the stage are
gsocio-economic, cultural and political in their character and
what is clearly in order is preventive diplomacy (i.e. "concerted
action designed to resolve, manage or contain disputes before
they become violent"’ including some management and containment
of conflicts underway®), conflict prevention ({(actions aiming "at
the supposed zroots of ... conflict: poverty, environmental

degradation, overpopulation, resource competition, and lack of

5 During the Cold War the Mediterranean and the Middle East were conspicuous beside othe
areas as possible sources of "horizontal escalation". However, no conflict avoidance effort wa
pursued in the Mediterranean Dimension of the 0SCE. COn the other hand, non-CSCE efforts t
establish measures of confidence and arms control at sea were pursued only to a very limite
extent {(see Marco Carnovale, guest ed., Special issue on "Naval Arms Centrol and Maritime
Security in the Mediterranean", The International Spectator, 28, 4, 1993.

¢ Hans-Heinrich Wrede, "Applicability of the CSCE Experience to the Middle Eastern Conflic
Area", The Jerusalem Journal of International Relations, 14, 2, 1992, pp. 114-22.More in general
see: Geoffrey Kemp, The Control of the Middle East Arms Race, Whashington DC, Carnegie Endowmen
for International Peace, 1991; Shai Feldman (ed.), Confidence Building and Verification
Prospects in the Middle Easgt, The Jaffee Center for Strategic Studies, The Jerusalem POst
Westview Press, Jerusalem & Boulder (Co.), 1994; Mohamed Nabil Fahmy, "Egypt's Disarmamen
Initiative", The Bulletin of the Atomic Scientists, November 1990; Gerald M. Steinberg, "Middl
East Arms Control and Regional Security", Survival, vol. 36, No. 1, Spring 1924, pp. 126-141
Ariel Levite, "Confidence- and Security-Building Measures in the Middle East", in Chantal D
Jonge Oudraat (ed.), Conference of Regearch Institutes in the Middle East. Proceedings of th
Cairc Conference (18-20 April 1993), UNIDIR, United Nations, New York and Geneva, 1994, pp. 97
102.

? Stephen John Stedman, 'Alchemy for a New Order. Overselling "Preventive Diplomacy"'
Foreign Affairs (New York), 74, 3, May-June 1995, pp. 14-20. '

® Margaretha af Ugglas, 'Conditiens for Succesful Preventive Diplomacy', in Ministry fo
Foreign Affairs, The Challenge of Preventive Diplomacy. The Experience of the CSCE, Stockholm
1994, pp.11-32.



legitimate institutions”®) and crisis management, particularly in
the form of post-conflict peace-building.

In this sense, while the CSCE experience may be of some
value to the on-going peace process in the Near East within the
framework of the ACRS, in as much as the broader Mediterranean
context (more or less the context singled out by the Barcelona
process) 1is concerned what is relevant is the on-going OSCE
experience with crisis prevention. In particular, it must be
noted that the idea of a Pact of Stability (Euro-Mediterranean
Pact in the Barcelona Declaration wording) is sketched out by the
Barcelona Declaration and is supported by European governments,
especially France's. |

This may be an important indication for those who have now
the task of putting wine in the empty bottle of the "area of
peace and stability" envisaged by the Barcelona process. However,
governments have to account for lasting fundamental differences
in the two frameworks, the European and the Mediterranean. To
begin with, thege differences can be pointed out by referring to
the intellectual process which has accompanied the debate on the
CSCM. |

The CSCM's intellectual contribution has been admirably
summarized by José A. Sainz de la Pefia’® in reporting the debate
which supported the working out of the CSCM proposal in Spain:

Two main differences were found when trying to
adapt the CSCE system to the Mediterranean. Firstly,
due the risk of military confrontation in Europe, the
security "basket" had priority in the CSCE. Whereas in
the Mediterranean, other "baskets" such as Cooperation
and Human Rights were emphasized because of the great
disproportion in the military capacity between the

9 8tedman, op. cit.

i nconfidence Building Within the Frame of Cultural Dialogue", in Antonio Marquina and Han
Glinter Brauch (eds.), op. cit., pp. 245-256.



north and gouth shores.

Secondly in the CSCE there was a great cultural
homogeneity among the .participants who shared the same
system of wvalues. Whereas in the Mediterranean both
shores had different cultures which had been often
confronted in spite of common origins, history and a
literature based on mutual tolerance.

The second peoint is most relevant for our discourse. In the OSCE
framework, two powerful factors seem to make crisis prevention
and management possible - though neither necessarily successful
nor applicable or easily applicable (as in the case of former
Yugoslavia) : (a) countries affected by crises in Central-Eastern
Europe are very willing to comply with Western European or,rmore
generélly speaking, Western values and goals, as to a lesser or
greater extent they are strongly interested in being integrated
into Western institutions; (b) both international conflicts and
domestic conflicts with international implications are viewed as
shared security threats or risks by regionallactors, in Central-
Eastern as well as in Western Europe.

The same is not true in the Euro-Mediterranean region, where
countries on respective shores pursue forms of'ihfernational
cooperation but do not pursue ahy’ goal of integration.' For
example, this igs even symbolically portrayed in the EU decisions
in relation teo future membership whereby a line has been
eventually drawn between those countries in Eastern'Europe and
the Mediterranean (Cyprus and Malta) that are eiigible as members
of the EU and those that are not and will not (with Turkey maybe
somewhat in between). |

It may be aptly assumed that this line is also separatingr
two different areas of c¢risis prevention and management

opportunities and policies!?,

11 Tt may be noted that the above mentioned line also cresses the OSCE, cutting Russia an
large sectors of the CIS out of the more integrative Western-Eastern European core. In thi
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While a common integrative ground eases crisis prevention
and management 1in the European scenario within the OSCE, the
absence of a common integrative background. may make crisis
prevention and management 1in the Euro-Mediterranean area more
difficult than in the OSCE circle. This is not to say, however,
that crisis prevention and management in the Euro-Mediterranean
area cannot be pursued: the fact is that they may require other
instruments and ways. There may be other common gfounds conducive
to crisis prevention and management. For example, in the Middle
East both Israel and the Arab states have no other real option
than to proceed towards a peaceful arrangement, however warm or
cold they may feel about it. Such a context - quite different in
its character from the European drive towards integration  and
probably more impervious to progress - unifies the region and
makes crisis prevention and‘management possible.

Let's try to summarize the conclusions that have been
pointed out in this section:

{(a) the security context that is prevailing in today's Euro-
Mediterraﬁean. relations needs a collective effort of crisis
management, particularly in the shape of conflict prevention énd
post-conflict peace-building;

(b) 1in this sense the Euro-Mediterranean context is similar to
the present OSCE context and a Pact of Stability may be put
forwafd in the Mediterranean too;

{c}) however, unlike the QOSCE, the Euro-Mediterranean context is
not predicated on strong tendencies to political and cultural

integration; consequently, the policies directed at preventing

sense, a broader analytical framework could be developed wherein there would be two areas |
"Partnership for Peace" area vs. an area including Russia, part of the CIS, part of the forme
Yugoslavia and the Mediterranean} to which different conflict resclution schemes would apply.



conflict and tﬂe conditions for these policies to succeed must
be predicated on common grounds that may be different from what
is suggested by the OSCE experience.

These different common grounds must be duly investigated,
because understanding what is, or what may be, the shared Euro-
Mediterranean security ground (vs. OSCE's) 1s an essential
condition for proceeding to elaborate on what kind of crisis
prevention and management is allowed for in the area. In order
to understand what common ground would allow 'for crisis
prevention and management in the Euro-Mediterranean framework,
an analysis of mutual perceptiong of security is needed. This

point is dealt with in next section.

The shared Euro-Mediterranean security ground
In this section European and Arab mutual security goals and
perceptions are first pointed out. These security goals and
perceptions will help defining a common Euro-Mediterranean
security ground. The latter should allow for identifying more
precisely which actions would fit better with collective security
cooperation in the Euro-Mediterranean framéwork.

As already noted, with the end of the Cold War the threat
to Western Europe from the Mediterranean and  Middle Eastern
areas, mostly in the shape of "horizontal escalation", has come
to an end. The security situation which has replaced that
prevailing during the Cold War - repeatedly analyzed by the
literature?? and officially received by the Heads of state and

government in the meeting of the North Atlantc Council in Rome

12 poberto Aliboni, European security across the Mediterranean, WEU Institute for Securit
Studies, Chaillot Papers, 2, Paris, 1991; José-Luis Buhigas, "Una politica de seguridad para e
Mediterranec", Revista Espafiola de Defensa, 29-30, 1590, pp. 78-85; Miguel Angel Moratino
Cuyaubé&, La seguridad europea y el Mediterraneo, Ministerioc de Asuntos Exteriores, Informativ
7, 1990.
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on 7-8 November 1991 ("The Alliance's Strategic Concept") - is
predicated on non-military factors, be they socio-political,
economic or cultural in their character. Military risks, like
those brought about by unconventional proliferation, are not
missing in the Mediterranean picture. However, they are not
regarded and perceived as immediate and effective threats. This
" is shown, for example, by the fact that in Western Europe the
development of an anti-missile technology is eventually lagging
behind (with the exception of Israel). The reasons Europe feels
its security affected with resgpect to the areas south of the
Mediterranean sea are to be found elsewhere.

Three main factors have a security impact on Europe: (a} the
demographic zreversal taking place between the northern and
southern shores; (b} the slow economic growth and high
unemployement rates of southern Mediterranean countrieg; (c¢) the
political vacuum arising from the inability of Arab regimes to
broaden their bases by creating the consensuses which would
legitimize their regimes and, along with liberal opposition,
integrate political Islam within national political systéms.

These factors present the EU with increasing migrations énd
a weak and unstable regional economic neighbourhood. Migration
from Muslim countries, particularly those surrounding the
Mediterranean basin, bringé cultural opposition inside Europe
itgelf. Iﬁ puts the EU members thorny political and cultural
dilemmas. It exposes historical, political and cultural
differences towards inter-cultural relétions between the EU
member states and makes freedom of personal movements within the
EU more difficult. As for the economic weakness of the
Mediterranean neighbours, it is more and more regarded by the EU
as a danger in a world in which globalization seems to go hand

in hand with stronger and well balanced proximity (i.e. regionél)
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relations. While Japan and US economic relations with their
respective regional neighbours are reasonably solid and well
balanced and mutually reinforcing, the same is not true for EU
relations with the Mediterranean and Middle Eastern areas?s.

On the Arab sgide, the end of the Cold War, the 1990-91 War
against Iraqg in the Upper Persian Gulf and the beginning of the
peace process in the Middle East have changed Arabs' strategic
self-perception and their security vision and brought about
strong feelings of insecurity and threat. The collapse éf the
Soviet Union has suddenly and unexpectedly eliminated the only
factor which made the attainment of pan-Arab regional claims
(Palestine) and international ambitions credible and feasible.
Faced by one single superpower, without the possibility tolappéal
to anybody more against the US, first the Arabs felt they had to
participate in the Gulf War beside the US and the UN coalition
and, then, they understood there was no way out of the necessity
to go to peace with Israel.

Both the Gulf War and the beginniné of the negotiations with
Israel, however, have reinforced and multiplied domestic
political opposition against the regimes in power from many
guarters, particularly from natiocnalist and - most of all -

religious groups and parties!®.

13 Nazih N. Ayubi (ed.), Distant Neighbours. The Political Economy of Relations betwee
Europe and the Middle East/North Africa, Ithaca Press, Reading, 1995; I. Bensidoun, &
Chevallier, "Les échanges commerciaux euro-méditerranéens", Economie Internationale (Paris}, 58
1994, pp.111-130 ; Robert Bistolfi (sous la diréction de), Euro-Méditerranée, une région
construire, Publisud, Paris, 1995, pp. 57-100; Bichara Khader, L'Burope et la Méditerranée,
Géopolitique de la proximité, L'Harmattan, Paris, 1954, pp. 251-261.

U a very good summary of the Arab public opinion's perceptions after the beginning of th
Arab-Israeli peace process and its insistence on the use of a double standard by the West agains
the Arab and Muslim world has been made by David McDowall, Europe and the Arabs. Discord o
Symbiosis?, Royal Institute of International Affairs, Middle East Programme, London, 19%2; o
the impact of the Gulf War see: Salah Bassiouni, "L'impact de la guerre du Golfe sur la politiqu
au Moyen-Orient", and Mustapha Sehimi, "Le wvecu de la guerre du Golfe", both in Fondation pou
les études de défense nationale, Séminaire sur la sécurité et la coopération en Méditerranée

iz



Threats to Arab régimes tbday are no longer and not
primarily coming from external sources, like Israel, Western
imperialism, tensions within the East-West confrontation and
inter-Arab rivalries. To be sufe, several of these threats have
not yet disappeared nor related perceptions have completely
changed. However, threats are stémming primarily from domestic:
politics. These threats, in turn, are more or less directly
related to the new international situation and Western policies.
The latter are not of much help to current Arab regimes. UN/US
policies in Somalia and European policies with respect to Bosnia
or to migrant peoples are regarded by Arab public opinion as
anti-Arab or anti-Muslim and tend to reinforce Islamist and non-
Islamist oppositions grievances about present'Arab'governments
and tﬁeir links with the West. Furthermore, the West is nof
supporting Arab regimes as strongly as the latter would like. Ig
fact, the majority of Western governments is well aware of th?
non-democratic character of religious and other oppositioﬁ
movements to current Arab governments, but is no less aware o%
the factrthat the latter are authoritarian and repressive and aré
unable and unwilling to introduce more pluralisﬁ and democracy;
in their society.

Though the West supports present Arab regimes, it doesn't
really consider them fully legitimate, a situation that 1is
obviously dangerous and unsecure for the Arab regimes. Given this|
situation, two fundamental reasons have pushed the Mediterranean

Arab countries to confirm their interest in the OSCE

Mediterramnean Dimension as well as the WEU and NATO Dialogues

Paris, 30-31 octobre, 1951 {(ronéo); Abdelwahab Biad, "Le Maghreb et la guerre du Golfe"
in IREMAM, Annuaire de 1'Afridque du Nord, vol. 29, Paris, Editions du CNRS, 1992, pp. 439-52
Nadji safir, "Les opinions maghrébines et la guerre du Golfe", Peuples Méditerranéens, Nc?. 58-59
January-June 1992, pp. 39-47; Yahia Zoubir, "Reactions in the Maghreb to the Gulf Crisis an
War", Arab Studies Quarterly, Vol. 15, No. 1, Winter 19353, pp. 83-103.
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and, eventually, to joih the Euro-Mediterranean Pértnership
beside the Middle East process: {a) the importance of

|

establishing a strong and structured economic cooperation with
the the European Union in order to help stopping the downgradiLg
of the socio-economic situation in their countries and the
consequent increase of political opposition stemming from
" unemployement, poverty, social inequalities and so on; (b) the
importance of sharing international institutions for cooperating
with Europe and, in the end, have a say in their political
processes related to the Mediterranean situation.

Given these respective security visions and requirements,
what 1s the security pact, if any, underlying the Euro-
Mediterranean relations? From the Européan point of view, thL.
goal is to strengthen the economic and politiéal performance of
the Mediterranean area by more or less gradually introdﬁcing
pluralism. This is particularly evident in the fresh Barcelona
process, which will increase instability in the short term but
is expected to secure Arab world's stability, strength and
flexibility in a more distant future and proyide security to the
EU by containing migrations and securing a stronger regional
partner to the EU within the context of global economic
competition. From the Arab point of view, the security
cooperation expected from the implementatioon of a Euro-
Mediterranean framework has two inter-related goals: upgrading
the European political and economic support and preventing and/or
containiﬁg European and Western ingerence and interference into
domestic politics.

The common ground is therefore here: though for different
reasons, Arabs and Europeans have both an interest in going to

the the "supposed roots of ... conflict: poverty, environmental

degradation, overpopulatidn, resource competition, and lack of
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legitimate institutions".

This common ground clearly emphasises, on the Arab as well
as on the Furopean side, the need to develop a stronger crises
prevention capacities in the Mediterraneén in a distinctive joint
political and institutional Euro-Mediterranean framework.

Though there is a strong Euro-Arab convergence on crisis -
prevention, the extent the latter is going to be applied ils
somewhat limited. These limitations stem from the difference
between the Euro-Mediterranean and the OSCE frameworks. The rth
of these differences lies on two factors: (a) first, the EU is
interested in more pluralism and the assertion of democracy and
human rights in the Mediterranean countries but, unlike what
happens with Central-Eastern Eurcpe (and even Russia and the
western parts of the CIS), the absence of pluralism, human rights
and democracy in these countries is not regarded in itself as a
strategic threat to the future political and economic development
of the Union (pluralism and the 1like are instrumental to
stability and security and less preéise standard will be
required); (b) on the other hand, the Arab countries will neﬁer
even consider common discussions about minorities in théir
countries, like Central-Eastern European countries have done
within the OSCE and the Stability Pact, as that would be
considered an 1ingerence and a threat to their fundamental
political stability. Unlike Central-Eastern and Western European
countries in the OSCE, the Euro-Mediterranean partners will never
act against common threats but only to smooth or eliminate
reciprocal risks and threats. This will limit the range and even
the substance of joint action for preventing crises.

With these limitations, crisis prevention will be largely
possible, however. A Euro-Mediterranean "pact of stability,

dealing through ad hoc "round tables" with issues as diverse as
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water allocation, boundary conflicts regulation, infrastfuctures
implementation, and the like, is certainly the most important and
substantive development to be expected within the Euro-
Mediterranean framework. An improvement of the modest mechanism
for political cooperation set out by the Barcelona Declaration
should also be possible and could work to lupgrade crises
prevention capacities. Whether a common center for monitoring,
analysing and prevénting crises will be possible in the Euro-
Mediterranean framework remains to be seen and will probably be
the result of some meaningful success in dealing with less

engaging measures in the'beginning.

Crises management in the Mediterranean?
If a distinction is made between crises prevention and management
in‘the sense that the latter Entails-most of all peace-keeping
and ©peace-enforcing, one can wonder whether the Euro-
Mediterranean context can go beyond crises prevention or, put
otherwise, what room is left for crises management in the
"Mediterranean Diménsion“.

Leaving aside Cyprus, in the Arab and Arab-Israeli areas
peace-keeping under the direct leadership of the UN has been
limited but not unsuccessful (as in the case of UNIFIL)!®.. Arab
states tend to accept Arab (Arab League) crises management, much
less s=o .interventions from non-Arab entities. Post-Cold War
experiences with the Gulf, former Yugoslavia and Somalia have
been evaluated in a véry negative way by both Arab governments
and public opinions. As we have already noted in the abové, in’
the new international situation crises management - whichever its

leadership - is perceived by the Arabs as an instrument of

I* Georgics Kostakos, 'UN Peace-keeping Missions in the Mediterranean Region', in Richar
Gillespie f{ed.}, Mediterranean Politics, vol. 1, Pinter Publishers; 1994, pp. 58-81.
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Western interference and domination, basically anti-Arab or anti-
Muslim in its character. In this sensze, for example, the
prevailingly humanitarian operation in the Iragl Kurdistan is
largerly considered by Arab public opinions as directed against
Irag's territorial integrity. Contents and emphases are obviously
varying according to whether such conclusion comes from
governments, liberal and nationalist oppositions or religious
groups, but the substance of the conclusion is the same. This
attitude is confirmed by opinions and perceptions related to re-
arrangement underway in Western security alliances. The upgrading
of forces mobility within the alliances (e.g. the CJTFs), the
establishment of the NATO standing mnaval force 1in the
Mediterranean, the military triangular cooperation between
France, Spain and JItaly in the Western Mediterranean area and
their "Helios" satellite project as well as, eventually, the
setting up of Euromarfor and Eurofor within the WEU are regularly
regarded as instruments with poor broad security rationales, then
presumably and potentially directed against the Arabs and their
interests.

In this framework of misunderstanding or poor understanding
it is’ not surprising that the dialogue with a number of South
Mediterranean countries (and Mauritania) launched by the WEU in
1992 has proved unable to produce any significant result so far.
A recent proposal for a joint Euro-Mediterranean effort to manage
crises in Sub-Saharan Africa’® has been broadly well received,
but it doesn't solve the questibn of a joint Euro-Mediterranean
crises ﬁanagement in the Euro-Mediterranean region.

While the OSCE doesn't envisage explicit means and ways to

16 . Kiihne, ¢. Lenzi, A. Vasconcelos, WEU's Role in Crisis Management and Conflic
Resolution in Sub-Saharan Africa, Institute for Security Studies of the Western Eurcpean Union
Chaillot Papers, No. 22, Paris December 1995.
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extend to the Mediterranean Dimension its facilities and
capacities for crises prevention and management, beside crises
prevention policies?” the Euro-Mediterranean Partnership adopted
in Barcelona in November 1995, plans (though in a very loose way)
a number of policies which may bring about common actions in the
field of crises management and even crises avoidance ({(in the
shape of CBMs, anti-proliferation measures, the establishment of
free-weapons zones and arms control). Nonetheless, whether the
Barcelona process will be able to go into crises management and
avoidance remains to be seen.

There are factors that may act in the next future towards
establishing a.general framework of trust and confidence and give
way to an expansion of presently limited opportunities for
Mediterranean crises prevention and, most of all, management.
Firét, the success of the Euro-Mediterranean Partnership and the
expansion of the scope of its presently very limited Political
Cooperation mechanism might be one such elements of increased
confidence in the Mediterranean Dimension. Second, the success
of IFOR in Bosnia may also be very instrumental in convincing the
Arabs that Western and European security alliances are ﬁot
necessarily against them and the Muslims. If circumstances will
allow for increasing basic political confidence in the
Mediterranean Dimensicn, the actual fragmented situation in the
area - as reflected in the following table - could be superseded

by a more diffuse and flexible capacity for crises prevention,

17 *The Parties will consider practical steps to ... - promote conditions likely to develo
goo-neighbourly relations among themselves and support processes aimed at stability, security
prosperity and regional and sub-regional cooperation; - consider any confidence and security

building measures

that could be taken between the parties with a view to the creation of an 'area of peace an
stability in the Mediterranean', including the long term possibility of establishing a Euro
Mediterranean pact to that end." In the view of this author the use of the terms of CBMs an
CSBMs in a context prevailingly referred to prevention is inappropriate.
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management and resolution and give way to an appropriate

institutionalization.

leader framework type of action

Us - Middle East process C{Egeg‘gzgiggnce & prevention
. M’f\‘

UN/NATO IFOR Crises management

EU Euro-Med. Partnership - Crises prevention

To this broad conclusion about crises management in the
Mediterranean Dimension two footnotes must be added in reletion
to "conditionality"‘aﬁd "migration". In fact, both of them may
be regarded as special cases of crises management.

First, the Barcelona process includes c0nditionelity, iﬁ the
sense that EU financial support is centingent to the observance
by the Mediterranean partners of the principles related to
democracy, pluralism and human rights adopted by the Barcelona
Declaration. True, the Barcelona Decleration points out that
these principles have to be adjusted and interpreted according
to inter—cultural diversity. In any case, it is'evident-that‘this
aspect might introduce tensions within the Euro-Mediterranean
"pact" by asserting elements of crisis management and unilateral
security enforcement which go against Arab expectations.

Second, there ;e ne doubt that in the Mediterranean
Dimension migration is probably the most serious crisis in being,
a crisis that would requife management . Quite surprisingly,
however, migration is almost missing in the Euro-Mediterranean

Partnership, which in principle is the most fitting framework for

the migration issue to be faced. The reason is that the EU cannot
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act in the field of migration if their members are unable to come
to the necessary agreements for a number of fundamental policies
related to immigrated peoples to be shared. In other world, the
EU is not prepared to discuss and implement a joint trans-
Mediterranean migration policy. This is a serious shortcoming.
In the Mediterranean perspective, there 1is no doubt that
migration plays a much more relevant role with respect to

security perceptions and requirements than many other issues.

Some conclusions

The Mediterranean Dimension can be defined in many ways. If
the Middle Eastern dimension is emphasised, the CSCE past
experience with crisis avoidance and management is more relevant
than current OSCE experience with crises prevention. The opposite
is true whenever the OSCE and Baréelona process notion of
Mediterranean Dimension is adopted.

Between crises prévention in the "Mediterranean Dimension"
and crises avoidance in the "Middle Eastern Dimension", the scope
for developing some joint capacity or framework for crises
management geems to remain limited. It may be exﬁanded, howevér,
if crises avoidance and prevention will succeed.

Which institution may be more fitting with ~the aim of
developing crises prevention and management in the Mediterranean?
To the question that has been raised in the first section of this
paper an answer cannot be easily provided. Like the CSCE, also
the OSCE seem focussed on Europé. The scope of the Middle Eastern
process, despite its importance, tends to be more limited in its
scope than the Euro-Mediterranean Partnership. The latter will
certainlf be able to develop as the most importan% factor for
crises prevention, but its range in the field of secﬁrity remains

rather narrow and undefined. A joint security-related framework
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‘mightr be developed within NATO (a “Paftnership for
Medi;erranean?”) or the WEU, but NATO-WEU relations within the‘
-Western gsecurity structure need to be previousiy' clarified..
Furthermore, whether a separation between security and non-
sequrity' frameworks will be accepted in trans-Mediterranean
relations remains also to be seen. Competition and absence of
coordination in the European as well as in the Western and inter-
Arab world seem to prevail. They are not positive factors for
more cooperation and security to be developed in the

Mediterranean Dimension.

* The concept of a Partnership for Mediterranean has been introduced by the Italian Defenc
Minister, Gen. Domenico Corcione, at the informal mettlng held by the NATO Defence Ministers i
W1111amsburg on 5-6 October 1595; see Atlantic News, 6 October 1995, pp. :L 2 :
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The Co_ncépt of Various Dispute Settlement Procedures - General
International Law and OSCE Practice

1. The categorisation of dispute settlement procedures

Under general international law, there is a kind of accepted typology of dispute settlement
procedures. The main types or categories are:

fact-finding or inquiry;

conciliation or mediation;
arbitration,

decision by an international tribunal.

I

Certain treaties relating to those procedures provide for definitions. But there are no general
defintions of those types of procedure under general international law, thus sharp legal
distinctions are difficult. But there is a certain typology or typical forms of procedure to be
discerned in international practice. It is this typology which serves as a point of departure for this
paper. In a first step, the basic characteristics of each of those types have to be determined. In a
second step, the specific functions which these forms of procedure have in relation to conflict
management have to be analysed. In a third step, the various types of OSCE procedures have to
be related to the analysis made under general international law.

2. Types of dispute settlement procedures

The various of dispute settlement procedures involving third parties are distinguished on the
basis of their result, except that the distinction between arbitration and decision by a tribunal is
made on the basis of the composition of the third party. Fact-finding or inquiry are procedures
where the result is some kind of statement concerning the existence or non-existence of specific
relevant facts. Conciliation or mediation are procedures where the relevant organ or person
exercises some kind of impact on the resolution of a dispute to be found between the parties. The
relevant actor, i other words, influences a result which in binding or legal terms is to be decided
by the parties themselves. This influence may take the form of a recommendation concerning a
particular solution, but this is not the only possibility. Arbitration or decision by a tribunal are
two different forms of what is called judicial settlement of dispute. The common element is that
the result is a legally binding pronouncement of what the legal situation is in a particular case.

These elements which are the basis for the distinctions which determine the typology just
mentioned are by no means the only differences which are relevant for the functions and the
effectiveness of those procedures. Other relevant differences relate to the initiation of the
procedure, the determination of its mandate and essential procedural rules such as the distinction
between adversarial and inquisitional procedures. '

3. Functions of various dispute settlement procedures

The functions of fact-finding in relation to crisis management relate to the fact that in a dispute,
knowledge of certain facts is an important element of dispute settlement. If the facts are no
longer disputed, the solution of a particular conflict may be easier. Purpose and function of
mediation or conciliation procedures stem from the fact that negotiations between the parties to
a conflict are quite often not able to lead to the solution of a particular conflict, but they are
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often stalled. In this case, third party impact is necessary in order to facilitate a solution. But the
actual solution is to be achieved by the parties themselves. Any solution found by the third party
may be convincing or even imposed in political terms, but it is not legally binding.

This is different in the case of arbitration or the decision by an international tribunal. Both kinds
of procedures are based on the assumption that the binding determination of the law in relation
to particular conflict is a useful contribution to its solution. Legal decisions on particular claims
are a traditional part of instruments for the maintenance of international peace and security.

The relative importance of these-kinds of procedure varies over time. The late 19th and early
20th century are the high time of the development of arbitration. In the time after the First World
War, the creation of the Permanent Court of International Justice led to a stronger emphasis on
decision by a tribunal, and the relative importance of arbitration was reduced. After the 2nd
World War, the role of judicial settlement of dispute decreased, but that trend has been reversed.

4. OSCE procedures as compared to their presidence

The basic characteristic of the dispute settlement system of OSCE is the fact that it tries to make

‘use of the whole spectrum of international expertence in the field of dispute settlement by

offering a wide choice of procedures of types which can indeed be found in general international
law. The case of CSCE is different, however, to the extent that usually, those dispute settlement
procedures are based on a legal rule, while this is not the case for all OSCE procedures. The
question then has to be raised whether and why a procedure based on a non-legal obligation
serves different functions, is more or less useful as a means of conflict resolution than a
procedure based on a legal obligation. It is submitted that until now, there is no conclusive
answer to this question and actual practice is lacking to a great extent. It is submutted that in
relation to fact-finding procedures, the ones based on non-legal obligations may be developed
more quickly, which is an advantage.

Then, the question has to be raised whether and to what extent certain OSCE procedures
constitute a development or a variation of procedures found in general international practice. The
La Valletta Mechanism, for instance, is a very special kind of conciliation procedure because its
result is strictly limited to indications and suggestions. The basic idea behind it apparently is that
it might be more acceptable than other procedures because it leaves more freedom to the parties
than a conciliation where the powers of the conciliation organ to press for a solution or to make
a very strong recommendation go much further, indeed. The powers of the conciliation
commission established under the conciliation and arbitration treaty go much further. Directed
conciliation is a still more intrusive dispute settlement procedure.
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Dispute Settlement Procedures in the QSCE-Overview and Genesis Torsten Lohmapn

1 Development of formalised dispute settlement procedures

First, pﬁnciplc V of the Final Act of Helsinki 1 (1975)° has to be noted. It emphasises the role
of the peaceful settlement of disputes for peace, sccurity and justice among the participating
states. Furthermore, all participating states have the right to raise any question within the CSCE
process. '

Experts met for an elaboration of principle V. The first meetings of cxpcrts in Montreux (1978)
and Athens (1984) did not lead to a consent among the participants.’ The detailed Swiss
proposals® were not accepted. It was the Vieana Follow-Up Meetmg (1989) where the principle of
obligatory involvement of a third party was laid down in the Ooncludmg Docament of the
Conference (principle 6). The developments in Eastern and Central Europe’ had changed the
attitude of these states towards dispute settlement procedures.® This formed the manda:c for the
third meeting of experts, which took place in La Valletta, Malta (15.1.-8.2. 1991).7 The Charter of
Paris repeated this mandate with only minor changes. It was clear from the beginning that the
obligatory element had to be confined to the involvement of the third party. Under current
circumstances most states are not ready to accept a binding decision of their disputes by a third

party. This is demonstratedbythestates practice with respect to Art. 36 para 2 of the Statute of
the International Court of Justice.? The third meeting’ created the first formal dispute scttlement
procedure of the CSCE, the so-called "La Valletta Mechanism” which can be characterised as a
form of binding ooncﬂlatmu"’ The Mechanism was cndorsed at the Berlin Meeting
(19./20.1.1991). Iis details will-be discussed below. The Report of the La Valletta mecting was
* approved at the Council Mecting in Berlin (19.20.6. 1991) It entered mto fome w1th the m
, nommaﬂon tothe regxster of candidates.

‘ " Further steps were made at the Follow-up Meeting in Helsmkl (24 3.-10.7.92).! n _France and
'Gemlany prwented a very ambitious Draﬁ CSCE Convention on dlspute settlcment, wlnch found o

? For wmprehenswe oompﬂahons of CSCE-documents see U. Fastenmth, “KSZE: Dohmente der
Konferenz tber . Sicherheit und Zusammenarbeit in Europa (loose-leaf, 1992), A- Bloed (ed.), The
Conference on Security and Co-operation in Europe, Analysis and Basnc Documcnts 1972-1993, Dordmuht-
1993.

* For asmnmaryofthe developments see A. Bloed, A European System of Peaceful Settlement of Dispa-
tes, Polish Yearbook of International Law 1989/90, 113-127, G. Bosco, La CSCE ¢ la so}uzunc pacifica
delle controversie, Communita Internaz, 1991, 259-277.

4 See F. Miinch, Zur schweizerischen Initiative fir die friedliche Beilegung von Streitigkeiten in Helsinki
und Montreux, 1973 und 1978, in: Festschrift fir Rudolf Bindschedler (1980}, 385, G. Hafner,
Bemthungen um ein gesamteuropdisches Streitbeilegungssystem im Rahmen der KSZE, in: Faischnft fiir
Ignaz Scidl-Hohenveldern (1988), 147,

* Cf. M. Staack (ed.), Aufbruch nach Gesamtcuropa—Dle KSZE nach der Wende im Osten, Manster 1993,

¢ See H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfallen, GYIL 34 (51),
122 (123).

7 See H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfallen, GYIL 34 (91),

'122-137; Ch. Leben, La création dun organisme CSCE pour le réglement des différends, RGDIP 95 (1991),

857-878; K. Oellers-Frahm, Die obligatorische Komponente in der Streltbellegung im Rahmen der KSZE,
ZaoRV 51 (1991), 71-89.

% See K. Ocliers-Frahm, Probleme und Grenzen der obllgatonschen internationalen Gerichtsbarkeit, m:
ArchVR 1989, 442

® For a detailed descreption of the divergent positions of states see G. Tanja, Peaceful Settlement of
Disputes within the CSCE: Bridge over Troubled Water, Helsinki Monitor 4 (1993/1), 22 (24 et seq.).

'° The nature of the mechanism is discussed by H. Ruiz Fabri, La CSCE et le réglement pacifique des
differends: I'élaboration d'une methode, AFDI 1991, 297 (304 et seq.).

1! See paragraphs 57 to 62 of Chapter III of the Helsinki Decisions of 1992. Cf. A. Heraclides, Helsinki II
and its Aftermath-the Making of the CSCE into an International Organisation, London 1993; H Holtermann
(ed.), CSCE-From Idea to Institution-A Bibliography, Copenhagen 1993.
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little support. The main critics were: If not all staics ratify the convention the principle of
universality would become frustrated. A legalistic and institutionalistic approach would change
CSCE's nature. The authority of existing institutions, such as the International Court of Justice or
the Permanent Court of Arbitration would be undermined. Others questioned the necessity and
cost-effectiveness of such an endeavour. The United Kingdom proposed a matching declaration.
states should be given the option of making a declaration of acceptance of a conciliation
procedure on the basis of reciprocity. The United States argued in favour of & procedure ot'
directed conciliation. Finally the states mentioned agreed not to block their respective

This resulted in the cumulative approach of the Geneva Meeting of experts (12.-23.10.1992). The

- resulis of this meeting did not add so much to the substance of compulsory settlement of disputes

but much to the complexity of CSCE procedures. They were adopted at the Thm'l Meetmg of the
Council-in Stockholm (14./15.12, 1992):

-A "Convention on Conciliation and Arbmatlon within the CSCE" was drafied to take account
of the German-French wishes (Annex 2).

-"Provisions for a CSCE Conciliation Coﬁmmon were the outOOme of the proposal of the
United Kingdom (Annex 3). They can be distinguished from the Convention by the lack of a legal
nature and their less complicated structure.

-"Provisions for Directed Conciliation® go back to a proposal of the United States (Annex 4).
They empower the Council of Ministers or the Committee of Senior Officials 1o direct disputing
states to seek conciliation if these states were not able to resolve a dispute "within a reasonable

period of time". InthlscascthepromonslalddommAnncx3apply TheConsensusmmus- ’

two-rule applies to the decision by the Council or the CSO. - )
~The rules for the nommatlon of the La Valletta Mechamsm were smphﬁed (Annex .

-A Financial Protocol to the Convcntton takes account of the fact that son}e states were pot
willing to sign a convention without knowing it's financial consequenc&s L

In January 1994 thie Convention on Conciliation and Arbitration within the (Z:SCE‘4 was SIgned -

by 32 states.!® It entered into force in December 1994 afier the deposit of the twelfth instrument
of rauﬁcanon or accession. But Stlll a significant number of states hesitates to join the Court.

The procedurcs for the pwceful settlement of dlsputes were dlscussed durmg the review

conferenice at Budapest in 1994 but were not changed..'®

The Court on Conciliation and Arbitration was established in May 1995 in Geneva At the
establishing meeting, Robert Badinter was elected as President of the Court and’ Hans—Dleu-mh
Genscher as Vice President.

As a result of the described development'” a variety of procedures is open for the member states
of OSCE to solve their disputes peacefully by using formalised dispute settiement. It cannot be
said that the OSCE is short of procedural tools for the peaceful settlement of disputes. These
procedures are not the only instrument the OSCE has at its hands for conflict management. At
first, the various instruments of preventive diplomacy have to mentioned. In contrast to
formalised dispute sctilement, some experience with ¢.g. long-term mission was acquired. The

2gee G, Tanja, Peaceful Settlement of Disputes within the CSCE: Bridge over Troubled Water, Helsmki
Monitor 4 (1993/1), 22 (30).

13 See G. Tanja, Peaceful Settlement of Disputes within the CSCE: Bridge over Troubled Water, Helsinki
Monitor 4 (1993/1), 22 (33).

" Cf. G. Hafner, Das Streitbeilegungstibereinkommen der KSZE. Cui bono, in: Festschrift Zemanek, 115-
156. .

1% See H. Hurlburt, CSCE Contlict Resolution in Practice: A Work in Progress, Helsinki Monitor 1994/2,
25 (28).

6 For details see: J. Borawski, The Budapest Summit Meeting, Helsinki Monitor 1995/1, 5-17.

17 Cf. G. Tanja, Peaceful Settlement of Dispules within the Framework of the CSCE, Helsinki Moaitor
1994/3, 42-54.
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formalised dispute settlement procedures still remained paper concepts without practice. They
share this fate with many other instruments that provide for such kind of conflict management.

The following chart shows the main characteristics of the existing procedures:

-[Mechanism | Type of Character of | Inftiation . Decision ScopaiSubject
' ' procedure baslc matters
instrument
1. La-Valletta sul generis political unilateral nen-binding broad escape
Mechanism . proposal clause
2. Congliiation Conciliation political agreement non-birkding ho express
Commission ' , optional clause  { proposal- provision for
: 7 optional binding | exclusion
3. Conclliation Conciliation legal unilateral non-blndmg any dispute -
Commission : : ' : : proposal nopmislon!ar
(Convenﬁon) : ‘ optimglblndmg .
4. Directed Conciliation mixed - decision by - non-binding broad escape
Conciliation ; -1 Ministerial © § proposal clause °
S. Arbitral .~ - | Arbitration legal . .| agreement. . j binding exclusion in
(Conveniion) o B SR possible.
T8 Emergency - | Consuttations . | political. . { unilateral proposal emergency
7. Moscmu - _-Inqunry .| political . - . {unilatersl - .| faclualreport- | Human Rights
B-Nechamsm for | Constitations | poical unilateral - Military Activities
: unusualmll|tary S . . L 1 A
activities . ‘ R I
) LongTerm Mediation poitical .~ | Permanent -~ | proposal - . -
Missions .~ | - | A Council - K . -1

Common o ali prooedur&s menuoned is their oomplementary nature, They shall cmnplemml -

. other available prooedures The various mechamsms of the OSCE shall function as mchanms -

of last resort”..

The introduction of a Convention that will not be mgned by all membet states has frustrated the
principle of universality in the OSCE. It demonstrated that it was not possxble to find a method
for the settlement of disputes that was acceptable 1o all members.'®

2 |nstitutional Aspects

There is not only a proliferation of procedures of various kinds w1thm m the OSCE but also a
permanent process of creation and transformation of various institutions.'” Directly or indirectly
various bodies and organs of the OSCE are concerned with dispute settlement.

% See G. Tanja, Peaceful Setilement of Disputes within the Framework of the CSCE, Helsinki Monitor

1994/3, 42 (53).

% Cf. H. Hurlburt/D. Shorr, A Gesamtkonzept for Conflict Management. Bringing Capabilities into Line

with Exigencies, Helsinki Monitor 3/1994, 55-62.
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2.1 Dispute Settlement Bodies

2.1.1 "La Valletta Mechanism"

The members of the mechanism are nominated from a pre-&stabhshed roster of persons,”
which is administrated by the OSCE. Each paruc:lpaung State can nominate up to four persons
for this register.

In case of a dispute the parties have to try to reach an agreement on the composition of the
Mechanism, If they have not agreed on the members of the Mechanisin within two moaths the
Senior official of the nominating institution has to select seven names from this list. Each party to
~ the dispute can reject up to three nominees.”! Nationals of the disputing states cannot be a
member of a Mechanism.

The use of such a rosier is an established method, as is demonstrated by the practice of the
Permanent Court of Arbitration, GATT-Dispute Settiement Procedures and the Additional
Facility of ICSID. But some problems requirc further consideration. The procedure for the
selection of members of the mechanism does not work if there are more than two parties fo the.
dispute. Proposals for this situation could be elaborated. The result of the nomination procedure
can be an even number of members, what bears the risk of a stalemate situation in the decision
making process., - i .

The basic idea of the procedure is the assistance of the parties by a flexible and persistent
inﬂuence.# But can a body which has no carrots and sticks exercise such an influence?

T 212 Conc:llatlon Commissions

Conmhanon Commissions can be established according to the "Provisions for a CSCE
Conciliation Commission”.* In case of a dispute the parties agree to settle by this prooedure the:r
- members are appomted from the Valletta Reglster mentmned above. -

2 1.3 Court of Conciliation and Arbltratlon Wlthm the CSCE

The Court of the OSCE? is not a court in the strict sense of the word. K consists ofthc
conciliators and arbitrators appointed by the parties to the Convention. Each party shall appoint
two conciliators and one arbitrator and one alternate. The seat of the Court shall be established in
Geneva. From among their number a."Bureau of the Court" coasisting of a medent, a Vice-
President and three other members shall be elected. .

For specific dlspm Conciliation Comunissions or Arbitral Tribunals are oonstmned, that
consist of one or an uneven nurpber of members selected from the members of the Court.

# According to one author the nomination of the members is the only compulsory element of the procedu-
re. See P.H. Kocijmans, The mountain produced a mouse. The CSCE Meeting of Experts and Peaceful
Settlement of Disputes, Valletta 1991, LHL 1992, 91 (%4),

¥ Section V of the La Valletta Provisions werde modified by Annex I to the Decision on Peacefal
Settlement of Disputes of the Third Meeting of the Counctl in Stockholm (1992).

2 These problems were seen as to be too complicated to solve them at the La Valletta Meeting. See H.
Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfillen, GYIL 34 (91), 122 (132).

2 Y. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfillen, GYIL 34 (91), 122
(128).

 Annex 3 to the Decision on Peaceful Settlement of Disputes of the Third Meeling of the Council in
Stockholm (1992)

1 See D.S. Lutz, Der OSZE-Gerichtshof, OSZE-Jalrbuch 1 {1995), 241-253.



Torsten Lohmann

2.2 DISpute settlement funct:ons of other organs

2.2.1 Ministerial Council

The Ministerial Council (formerly the CSCE Council) was occupied with oonfhcté and decided
on missions which were sent 1o the respective regions.” The Councﬂ adopted the instruments
that form the basis of the non-convcnnonal procedures.

v

2.2.2 Senior Council

The Senior Council (formerly the Committee of Senior Officials, CSO) performed important
*functions in the field of dispute settlement until the ,, Vienna ‘Group® was mstltuuonahmd which
took over much of its routine workload.

The Committee of Senior Officials (CSO) was the predecessor of the Senior Council. .The
Senior Council -and not a La Valletta Mechanism- could be entrusted with the task of handling a
dispute. Every party to a dispute could bring "a dispute of unportance to peace, security, or

stability among the participating States” before this body.’ It remains unclear whether the
" valuation of a specific disputc was made by a party to the dlspule or by the Senior Council. A
further way to bring the dispute to the attention of the CSO is provided for if the procedural
comment or advice of the la Valletta Mechanism does not lead 1o at least a pmoedute for its
settlement.® The right of states to "bring that circumstances to the attention” of the Semor
Council is mterpreted as to allow the Senior Council to take up the casé on its own motion.”

) AﬁmhermytobnngadlsputetotheattennonoftheCSOwaswtabhshedbytheCSGi

Council in Berlin (19./20.6.1991), the "Mechanism for Consultation and Co-operation with
regard to Emergency Situations®. The impact of this mechanism on the right of states to bring
disputes before the CSO under the La Valletta Mechanism is not clear.®

Since the Prague meeting of the, CSCE-Council (30131 1. 1992) the CSO is empowered to take
"appropriate ‘action” .in the absence of the State concerned, if “cases of clear, gross . and

" uncorrected violations of relevant CSCE commitments occur. Such 'sanctions’ are confined to

- political ‘actions outside the territory of the states concerried.”! A first exercise of this power was
'the suspensmn of the CSCE membershlp of Serbia-Montenegro in '1992. 7o . ]

Aﬁer the Stockholm Meetmg of the Courcil of the CSCE (14115 12. 1992) repr&sananvs of'

the member states met in Vienna every Thursday in the so-called CSO-Vienna Group. In this -

“standing body of the CSCE" every subject could be raised.”” It has been operative since June, 28,
1993.* It was institutionalised by the Rome Council in 1993 as the Permanent Committee.

The Budapest “decisions 1994 replaoed the CSO with the Senior COuncﬂ It shall meet less
frequently, i.e. twice a year, in Prague. The establishment of the Permanent Council (formerly

% See V.Y Ghebali: The CSCE after the Rome Council Mecting. An Institution Still in the Making,
Helsinki Monitor 1994/1, 75 (78).

7 Section 11 La Valletta Document.
8 Section [X La Valletta Document.

By Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfillen, GYIL 34 (91), 122
(133).

¥ See H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfallen, GYIL 34 (91), '
122 (130).

* Section IV of the Prague Document on Further Development of CSCE Institutions and Structures.

3 Y. Hurlburt, CSCE Conflict Resolution in Practice: A Work in Progress, Helsinki Monitor 19942, 25
(29).

3 W. Hoynck, The Role of the CSCE in the New European Security Environment, Helsinki Monitor
199471, 16 (20).

V.Y Ghebali: The CSCE afler the Rome Council Mecting. An Institution Still in the Making, Helsinki
Monitor 1994/1, 75 (76).
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Permanent Committee), which now performs many of the functions of the former CSO allowed
the reduction of number of meetings of the Scnior Council.

2.2.3 Permanent Council

The Permanent Council {formesly Permanent Committee and CSO-Vienna Group) is
responsibie for the operational work of the OSCE. At the fourth Meeting of the Council of the
CSCE in Rome (30.11./1.12.1993} the CSO-Vienna Group (see above) was institutionatised as
the "Permanent Committee” of the CSCE. It replaced the Consultative Committee of the Conflict
Management Centre which ceased to exist. It consists of representatives of the member states. It's
fanction is to serve as forum for polmcal consultations and decision making (Pt. 7.1). With
res?ect to the existing mechamsms it's review function has to be mentioned (Secuon VII, para

. Asthe Permanent Committee can discuss any problem in the OSCE area it's potentml activities
may make the triggering of the CSCE dlspute settiement machinery unnecessary.*

The Permanent Committee was renamed in Budapest in 1994 to Permanent Council. It shall be
the regular body for political consultations and decision-making. It may conduct Urgency-
meetings. It regularly meets in Vienna and consists of the permanent representatives of the
member states. The Chairman-in-Office (CIO) received the right to bring serious cases” of
alleged non-compliance with OSCE undeirtakings to the attention of the Permanent Council
Therefore, the Permanent Council plays an important role in conflict management by decxdmg on
the various OSCE nussmns that are deployed to reglons where oonﬂlcts occur. ‘ :

2.2, 4 Chalrman in Ofﬁce (CIO) and Tro:ka

“The r&cponsiblhty for executive action -including dispute setﬂcmem activities- is vested in the
CIO, the Foreign Minister of the State that organises the current session of the Ministerial -
Council. He is assisted by the other members of the Troika, oon51stmg of the preceding and
suooeedmgChmrmen,andAdHocSteenngGroups - .

~ The CIO can appomt Personal chmentatwm with a mandate to assnst the CIO in the
managemem ofa oonﬂlct.

2.2, 5 Secretary General

The post of a Secretary General of the CSCE was established at the Stockholm Meetmg of the
Council. It is currently held by Dr. Wilhelm Hoynck. With a view. to the manifold activities of the
Secretary-General of the UN the potential dispute setﬂement functions of this post cannot be
over-estimated. ) '

At the Berlin meeting of the CSCE Council the Conflict Prevention Centre (CPC)” was
designated as the nominating institution of the La Valletta Mechanism.*® Its Consultative
Committee was replaced by the "Permanent Committee”, which was established at the fourth
Council Meeting in Rome. The facilities of OSCE now form only a department of thé QOSCE

% See V.Y Ghebali: The CSCE afler the Rome Council Meeting. An Institution Still in the Making,
Helsinki Monitor 199471, 75 (76). _

% This idea was advanced by participants of a CSCE Seminar on Early Waming and Preventive
Diplomacy in Jenuary 1994. See A. Bloed, CSCE: Increasing Number of Meetings, Helsinki Monitor
1994/2, 89 (94).

* For a comprehensive review see E. Greco, The Role of the Conflict prevention Centre in the Security
System of the CSCE, Helsinki Monitor 1994/1, 5-15.

% See Annex 3 to the Summary of Conclusions of the Berlin Meeting of the CSCE Council.
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Secretariat in Vienna.”® The Stockholm Decisions (1992) chose the Director of the Conflict
Prevention Centre as Secretary of the "Commission”.*

2.2.6 High Commissioner on National Minorities (HCNM)

The High Commissioner can also perform important dlsPlute settlement functions.”! His tasks
and functions are treated elsewhere in tlus volume in detml

\

3 Types of Procedures
3.1 La Valletta Mechanism

3.1.1. Functlons
‘The primary task of the mechanism is according to "to asmst the parties in 1dem1fy1ng suitable

procedures for the settlement of the dispute”.* It can bé quesuoned whether the relatively scarce .

use of formalised procedures for the scitlement of dxsputﬁ is caused by the lack of “gencral or
specific comment or advice” which the mechanism is ready to offer. Perhaps this first phase of
theproceduremﬂoulybeusedbyobsﬁucﬁngpaﬁxestoadlsputeasamwnsfornme—dmgglng

Iftheﬁrstphaseoftheprooeduredo&snotleadtosomuonofthedxsputeanypanytoﬂn
. dispute may entrust the Mechanism with the task of providing the partics with "gencral or
’ spemﬁcoommentoradv:oeonlhesubstanocofthcdlspute'“Thlslsverys:mﬂartotheﬁmcuon
~-of conciliation, where usually the procedure ends with “recommendations”. At any time the

- parties can agree on any other funcuon of the. prooedure c.g expcrt adee, fact-ﬁndmg, bmdmg
arbltmtlon."5 _

The partles to the d18put&s are not obliged to fo!low the adee glven by a Mechamsm. They -

have omnly to. oonsuler in good faith and a spirit of co-operation any such comment or advice of _

©* the Mechanism "* Is this a scrious shortcoming or dogs it demonstrate the 'realistic' approach of
" the OSCE, wkmgmtoammtthefathhatpwceﬁﬂseﬂlemmtofadxspmemnotpossible
agmnstthcwﬂlofapartytothedlspute?” S

Given the wide range of existing obligations and msumtmns for the pwceful setﬁemem of
disputes, the Mechanism was designed to function as a "safety net"*® for those disputes that are
still not covered. These disputes should be identified. A further step should be an analyms of the

suitability of the Mcchanism for their peaceful settlement.

¥ Sec V.Y Ghebali: The CSCE after the Rome Council Meeting. An Institution Still in the Making,
Helsinki Moniter 1994/1, 75 (76).

% gee Section XV of the Provsions for a CSCE Conciliation Commission.

" Cf. B. Meyer, Erst die Spitze des Eisbergs. KszE.Konthktmnagement und natmnalc Minderheiten,
PRIF-Report 8/1992. '

25ee ...
 Section VH La Valletta Document. -
# Section X1 La Valletta Document,

* The experience with the GATT dispute scitlement mechanism which opens similar choices % the
parties shows that states will probably not use this option.

% Section XI La Valletta Document.

“' In favour of the latter position K. Oellers-Frahm, Die obligatorische Komponente in der Streitbeilegung
im Rahmen der KSZE, ZaGRV 51 (1991), 71 (80).

# H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Strextf‘allcn, GYIL 34 (91), 122
(128).
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3.1.2 Limitations

Certain states were only ready to accept the procedure under the condition of the insertion of an
extremely wide escape clause.” Furthermore, the application of this escape clause rests
exclusively in the hands of the states. Therefore, it can be anticipated that in'most sericus
disputes unwilling states will use these clause to evade the unfavourable results the procedure
‘could lead to. On the other hand, this clause which is more specific than the well know emepuon
of "vital interests, pohucal questions or national honour" was commented as a return to realism.®

The impact of this provision should be analysed in the light of probable disputes. The insistence ‘

with which some states argued in favour of the Mpe clause mdwated disputes they are not
- willing to submit to the Mechanism.™ A

The limitation of the ficld of application of the mechamsm to certam categories ratione
temporis was not accepted. The same happened to the pmposals to confine the Mechamsm to
*legal” disputess2 or certain categones of disputes.* A

3121 Cntena Jor the solution of dvautes

For lawyers the answer to the question is quite clear, under normal circumstances; of course the
" applicable body of law, in the case of interstate disputes for the most part public international
law. And, if there is a respective agreement, a solution can be dcveloped ex aequo et bono. But
the OSCE is something special. It's basis is not formed by legal instruments but by political
commitments. The for;nulaﬁon_of Section XI of the La Valletta Document takes account of this
_ fact, the Mechanism has to “assist the pasties in finding.a settlement in accordance with

international law and their CSCE commitments”. What does this mean? Do the rules of public
" international law and the QSCE commitments form the limits of broad range of possible criteria

which could -be -applied?™* One could also put forward the idea that the proposal of the

Mechanism has to be developed on the basis of applicable legal and OSCE-rules.” Given the

hesitance of states to submit their disputes to procedures ‘the outcome  of wh1ch cannot be -

_ calculated the fomler view will probably result in an understandable non-use of the Mechanism,

# Section XII La Valletta Document enables states 1o prevent the dispute from.operation if the dispute
raises issues of "territorial integrity, national defence, title to sovereignty over land territory, or competing
claims with the jurisdiction over other areas®,

% K. Oellers-Frahm, Die obligatorische Komponente in der Streitbeilegung im Rahmen der KSZE,
Za6RV 51 (1991), 71 (20).

3! Turkey had its disputes with Greece in mind, The United ngdom and Spain were careful because of
Gibraltar. See G. Tanja, Peaceful Settlement of Disputes within the CSCE Bridge over Troubled Water,
Helsinki Monitor 4 (1993/1), 22 (26 ef seq.).

- % The difference between legal and political disputes did play an important role in the so-called
Bindschedler draft from 1973, which was the first step to CSCE dispute settlement. For the text see K.
Ocllers-Frahm/N. Wohler, Dispute Settlement in Public International Law (1984), 101 e seq..

%3 See K. Oellers-Frahm, Die obligatorische Komponente in der Streitbeilegung im Rahmen der KSZE,
7a6RV S1 (1991), 71 (84 et seq.).

# K. Oellers-Frahm, Die obligatorische Komponente in der Streitbeilegung im Rahmen der KSZE,
ZabRV 51 (1991), 71 (79), H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von
Streitfiillen, GYIL 34 (91), 122 (133).

% Cf. the Introduction of the La Valletta Document: "International disputes are to be settied on the basis
of the sovereign equality of States and in accordance with the principle of the free choice of means in
cormity with international obligations and commitments and with the principles of justice and international
law."
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3.2 Conc:hation

3.2.1 Conciliation Commission

Since long, conciliation belongs to the established methods of dispute settlement procedures in
the international arena. The dispute settlement procedures of the OSCE can lead to conciliation
in various ways. The La-Valletta-Mechanism itself has many elements of a conciliatory process.
The Mechanism can advice the parties to adopt conciliation in the strict sense as procedure.

Further ways to conciliation are opened by the Stockholm Decision (1992). States may at any
time declare that they will accept conciliation by a Conciliation Commission for disputes with
other member states. Of particular interest 1s the pmoedure of directed conciliation, which could
besecas a oontradlctxon in itself.

A legal basis exlsts for the initiation of conciliation for disputes between member states of the A
Convennon on Concmauon and Arbitration within the CSCE.

3.3 Arbitration

The concept of arbitration was introduced in the OSCE by the Convention on Conciliation and
Arbitration. Arbitration that leads to legally binding decision marks a quahtatlve step in the
" development of dispute settlement in the OSCE. Therefore, it is not surprising that still many

states hesitate to sign-the convention. The Convention takes care of the reluctance of statcs to

accept Judlcml procedums and allows the exclusmn of sensﬂ)le subject-matters e

3. 4 Poht:cal Consultatlons - e
" - The following mechanisms do not belong to the classic prooedures of formahsed dlspute

settlement  procedures. Nevertheless, they have to be mentioned as methods of conflict -

managementthﬂmemoenmndegreeformahsedandmmmSeﬁhngmspmmcefuuy

- 34, l Mechamsm for Consultatlon ~and Co—operatlon thh regard -to
Emergency Sltuatlons '

If twelve or more par&ctpatlng states second the request of a party toa dxspute whlch considers
the dispute to be an "scrious cmergency situation®, an emergency meeting of the CSO will be
held. This mechanism was alrcady used in the case of Yugoslavia. In April 1993 a session on
Nagorno-Karabakh was held.* Hungary tried to have an emergency meeting with regard to its
conflict with the Czech Republic concerning the Gabeikovo Dam on the river Danube in October
1993 but could not gain the necessary support of twelve states.”’

This procedure can only start when a serious emergency situation already exists. Its function
therefore is not confined to conflict prevention. Instead, an existing dispute has to be settled by
more or less diplomatic means. The existence of this mechanism has to be taken into account for
the discussion of the functions of those procedures that are explicitly designed for dispute
settiement. The fact that Hungary tried to set in motion this mechanism instead of using the La
Valletta Mechanism®® demonstrates the need for clarification in this respect.

* See H. Hurlbust, CSCE Conflict Resolution in Practice: A Work in Progress, Helsinki Monitor 199422,
25 (29).

*" A. Bloed, The CSCE in the Post-Helsinki- I Era, Helsinki Monitor 1992/4, 77 (79 et seq.).

* Cf. A Bloed, The CSCE in the Post-Helsinki- II Era, Helsinki Monitor 1992/4, 77 (80), who argues
that this dispute had been suitable for the La Valletta procedure.
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3.4.2 Human nghtS‘ Moscow Mechanism

If the fulfilment of OSCE commitments concerning human rights, fundamentai freedoms,
democracy and the rule of law is a matter of dispute between the states, they can usc a specific
Mechanism that goes back to the Concluding Document of the Vienna Meeting,*® was developed
by the Copenhagen Meeting™ and the Moscow Meeting™ of the Conference on the Human
Dimension of the CSCE. Tts current structure was adopted at the Rome Meetmg of the Council
(30.11./1,12.1993).%

3.4.3 Mechanism for Consultation and Co-operation concerning unusual
military activities

This mechanism can also be qualified as a kind of dispute settiement mechamsm. If situstions
envwaged by this mechanism occur, the Emergency Mechanism cannot be used ® '

4 Problems

4.1 Relations between different OSCE procédures

Not only ‘the procedures and institutions outside the OSCE bring us to the question of the
specific field of application of the OSCE dispute setilement machmexy but also OSCE

- instraments which have functions in this field. The reSanons between the vanous procedunes that
,havebeendescnbedabovehavetobeclanﬁed. :

4.2 Relat;onsh;p to external mst:tut:ons and procedures

“The mandate ofthe La Valletta expert meeting was limited to devclopmg a method “aimed at
complementing existing methods”* The wording of Section HI of the La Valletta Docliment
provides for the non-application of the Procedure "if the dispute has previously dealt with, or is
bcmgadmsed, under some other procedure for the sctilement of disputes, as referred to in

ySectzonVIII, orlsooveredbyanyotherproo&sswhlchparuﬁctothedlspmhaveaooepted The -
exact meaning of this provision needs further clarification. Is the abstract agreement between the -

partics on any method sufficient? Or can the establishment of the Mechanism only be blocked if
the parties have accepted a process for the specific dispute? Which requirements have the "other

~ ‘procedures” to fulfil? Could a simple consultation clause in a treaty covering the dispute be -

invoked as an objection? Is the mechanism not applicable if the involvement of the UN-SecretaIy
General leads to talks between the 1:|art1&s‘?6

There exists already a broad range of obligations of states 1o peacefuliy seitie their dlsputm
They can be found in multilateral® and bilateral” treaties of a general nature as well as in

% See B.3 of this document.

% See Nr. 42 of the Document.

¢! See Nr. 1-16 of the Document.

% See Annex A to the Summary of Conclusions,

S See Pt. 3 Annex 2 to the Summary of Conclusions of the Berlin Meeting of the CSCE Council.

® Principle VI of the Final Act of the Vienna Conference 1986.

5 There are enumerated "fact-finding, conciliation, mediation, good offices, arbitration or adjudication or
any adaptation of any such procedure or combination thereof, or any other procedure”.

% In favour of the last interpretation: K. Oellers-Frahm, Die obhgatonsche Komponente in der Streit-
beilegung im Rahmen der KSZE, ZasRV 51 (1991), 71 (82).

" H. Hillgenberg, Der KSZE-Mechanismus zur friedlichen Regelung von Streitfillen, GYIL 34 (91), 122
(135).

% See Art. 33 Charter of the United Nations; Hague Conventions on the Pacific Settlement of Disputes
from 1899 and 1907, Geneva General Act for the Pacific Settlement of International Disputes (1928 and
1949, European Convention for the Peaceful Settlement of Disputes (1957).
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instruments with more specific subjects, being of an economic,” technical” or environmental™
nature.”® By fulfilling these obligations states can make use of institutions like the International
Court of Justice or the International Centre for Scttlement of Investment Disputes. Given the
subsidiary nature of the La Valletta Mechanism it has to be analysed which uses can reasonably
be expected.

The OSCE has declared itself as a regional arrangement under Art. 52 of the UN-Charter, But
in legal terms this question remains still open. In general, institutions for the peaceful settlement
of disputes are secn as a prerequisite for the formation of such an regional arrangement. Do the
existing CSCE procedures fulfil these mqmrements? Does the new Convention change the
situation? ‘

L

4.3 Existing OSCE pract:ce?

None of the mechanisms exphcnly designed for dxspuze sett]ement has been used. But the
OSCE was of course involved in the settlement of disputes. To be mentioned are the activities
with regard to the situation in Yugoslavia and Nagorno-Karabakh which took place in the context
of the "Berlin Mechanism”.” The non-use of the formal machinery should be analysed in the .-
_hghtofexxstmgoonﬂlctsandensungpracncemmpectoftheseconﬂ:ctsaswcllastheresults

- of the lmherto existing expenenoe

5 Summary

_ The exlsung OSCE-machinesy for the formalised peaeeﬁll settlcmcnt of dlsputts is the result of
a complex Process. This is reflected by the complexity of various different procedures. It is under

permanent review. Differently from international organisations and treaties with a legal basis, -

. modifications of the instruments are a practical option whlchwasfrequenttyused. The macmnery.
_mnbemodlﬁedlfaneednsperoewedbythemembers :

It remains to be seen whether the complicated machmexy for formahsed dispute setﬂement will

B _ever be used by the OSCE members. Cnhcsargucthaloneofthe reasons for .the non-use of

existing OSCE-mechanisms lies simply in the complexity of the system.™ On the other hand, the -
" OSCE was not the first to create dispute settlement mechanisms that remained dead letter-or had
towmtqmtcahmcforthcuﬁrstuse The OSCE-mechanisms share this fate with other
_ instruments that were created for an ordesly conflict managemeat on the basis of the rule of law,
or at least, generally accepted standards. The possible functions of formalised dispute settlement
. procedures for the maintenince of peace and secunty in general depend on various factms that 20
far beyond the scope of this chapter %

® See e.g. the German-Swiss Treaty on Arbitration and Conciliation (1921 and 1928).
® Sec e.g. General Agreement on Tarriffs and Trade- Multilateral Trade Negotiations: Understanding on
Rules and Procedures Governing the Settlement of Disputes (1993).

" See Annex C to the Agreement Relating to the Intcmahonal Telecommunications Satellite Organization
"INTELSAT" (1971).

™ See e.g. Annex to the International Convmtlochlatmgtonwa'vennononthe High Seas in Cases of
Qil Pollutlon Casualties (1969).

™ For a comprehensive review see K. Oellers-Frahm/N. Wihier, Dispute Settlement in Public
International Law (1984).

™ H. Huriburt, CSCE Conflict Resolution in Practice: A Work in Progress, Helsinki Monitor 199472, 25
(29). '

™ H. Hurlburt, CSCE Conflict Resolution in Practice: A Work in Progress, Helsinki Monitor 1994/2, 25
(36). Cf. Decision of the Rome Council Meeting (1993), section VIL, para 4, which asks the Permanent
Committee for a review of existing mechanisms.

% Cf. P. Schlotter/N. Ropers/B. Meyer, Die neue KSZE. Zuhmﬂsperspeknven einer regionalen
Friedensstrategie (1994).
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The Role of Conciliation and Similar Proceedings in International Dispute
Settlement and the OSCE Procedures

by
Torsten Lohmann'
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1 The concepts of formalised "enhanced” diplomatic dispute settlement
1.1 Characteristics

1.1.1 "formalised"

~ The procedures that form the subject of this chapter are characterised by the fact that they
build upon the classic informal methods like negotiations or good offices, but are to dxﬂ'enng
extent formalised. They follow a prcdetemuned pattern.

1.1.2 “enhanced"

These procedures are enhanced methods because they try -to be more than a sunple
supplement to negotiations. They try to rationalise the process of finding a solution to a
conflict and they try to introduce and promote standards or law as, at least additional, decisive
cnterla for the solution of the conflict. : = - :

1. 2 Types

~ Mediation :
Enqmry (fact-ﬂndmg)’
Concihatlon3 ' '

| :"_'1 3 Bas:c ph:losophy

- 1.3 1 Fmdmg I Promotmn of negotlatlons

. Often, the parties to a dispute are unable to reach a solutlon, or at least, to start or conduct

negotiations on their own. In these cases a third party can positively influence the negotiation
- process. On-the basis of this fmdmg since long the mentloned enhanced dlplomatlc methods
- were developed . .

1.3.27 Finding II: Reluctance of states to accept judicial settlement of disputes.
Experience shows that states are reluctant to accept judicial means (arbitration and
international courts) for the management of their conflicts. The binding character of the
decisions is made responsible for this reluctance. This explanation resulted in efforts to find
procedures which do not produce binding results but are nevertheless orderly and rational.

1.3.3 Finding IIE: The determination of the settlement of a dispute is not the result of an
application of law but a consequence of the relative "power" of the parties.

The promotion of negotiations is often quite helpful for the solution of conflicts. But in
negotiations not law but the relative power of the parties is the decisive criteria for the
determination of the outcome. Therefore, a need is perceived to introduce a neutral, objective
factor to promote the rule of law or other standards into the process.

? See Ch. Bourloyannis, Fact-finding by the Secretary-General of the United Nations, New York University Journal of
International Law and Politics 22 (1990), 641-669.

# See Conciliation Rules of the United Nations, Doc. A/45/742 of 20 November 1990.
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1.3.4 The assumption: "Intermediate concepts " can promote the rule of law and are
more acceptable to states.

From the above mentioned findings the conclusion is drawn that procedures that combine the
advantages of negotiations and judicial methods and avoid their disadvantages could advance
the peaceful settlement of disputes.

The advanced diplomatic means avoid the binding and inflexible character of judicial
procedures that makes those unacceptable to states. And they introduce an objective element
_into the process that can reduce the role of mere power for the finding of a solution,

Consequently, the concepts of mediation, enquiry and conciliation can be found in numerous
legal and non-legal documents that aim to promote the peaceful settlement of disputes.

These advantages seem to be the reason for their introduction in the then CSCE process.

14 The problem. Low practical significance of formalised enhanced
diplomatic procedures

Despite the fact that the concepts of medxatlon, enquiry and conciliation are qmte attractmg
in theory, they were only seldom used in practice. To a large extent, they remained paper .
concepts. This is also true for the OSCE,

What are the reasons for the non-use of these “attractive” procedures by the states? Why do
they prefer either informal negotiations or binding decisions?

What can be done to further their use?
2 The use of the concepts In legal and non-légal instruments

2.1 In general

A great variety of instruments exists that provides for the application of procedures for the
management of conflicts. Nearly all instruments that oblige states to seck peacefully solutions
for their disputes acknowledge procedures like meditation, enquiry or conciliation.. They can
already be found in the 1899 and 1907 Hague Conventions for the Peaceful Settlement of
Disputes. They are mentioned in an universa! instrument like the Charter of the United Nations
(Art. 33 (2)).* They are contained in regional instruments like the American Treaty on Pacific
Settlement (Pact of Bogota) or the League of Arab States and they belong to the arsenal of
international organisations that are concerned with specific subjects like the International
Centre for the Settlement of Investment Disputes (ICSID) or the World Trade Organisation

(WTO).

* K. Ocllers-Frahm/N. Wahler, Dispute Settlement in Public International Law (1984), Preparation of the Dmft
Handbook on the Peaceful Settlement of Dispules beiween States, Progress Report by the Secretary Geneml,
AJAC.182/L.68, 12. November 1990.

3 Sec E.B. Haas, The United Nations and Collective Management of International Conflicts, UNITAR, Geneva 1986; C.
Murphy, The Conciliatory Responsibilities of the United Nations Security Council, GYIL 35 (1952), 190-204.

3
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2.2 In the OSCE

2.2.1 La Valletta Mechanism

2.2.2 Conciliation Commission

223 Con\rention en Conciliation and Arbitration within the CSCE
2.2.4 Directed Conciliation

~2.2.5 Enhanced political mechanisms

Not only those procedures that are considered as to be the Dispute Settlement Procedures of
the OSCE contain elements of enhanced formalised dispute settlement. The activities of the
respective Councils under the Berlin and Moscow Mechanism or the Mechanism for
Consultation and the Mechanism for Consultation and Co-operation concerning unususl
‘military activities have features that allow to consider them as formalised enhanced diplomatic
procedures.

If long term missions are sent to areas where a conflict already exists they do not serve the
purpose of preventive diplomacy but are a means for the peaceful settlement of dlsputes In
these cases they can be considered as a form of med:atlon

3 The application of the concepts to dlsputes -

There is no statistics on the number of disputes submitted to these procedures There may
have been cases that have been settled in secret. Here one has to draw on the information

. provided by the literature.® In most disputes a third party is informally involved. But if one

~ looks for disputes where formalised procedures were invoked only a few can be found.

The Dogger Bank Incident remains the best known example for the use of an international
commission of enquiry for the solution of a dispute. In recent years a similar instrument that
has nevertheless to be distinguished found a lot of attraction among lawyers and international
diplomats, the procedure of fact-finding. Its main purpose is not the promotion of a peaceful
solution of a dispute but the verification of allegations against a state that is accused of a
breach of international obhgatrons As far as conciliation is concerned only very few cases are
- reported.

More important are the activities of representatives of international organisations. See e.g.
the efforts of the UN-Secretary-General his mediatory activities were quite important for
many disputes. But is a matter of definition whether these activities should be considered as
cases of application of formalised dispute settlement procedures.

4 Reasons for choice of means

4.1 Preference for informal negotiations

Most disputes are solved by various forms of negotiations between the parties to conflicts. If
both parties want a settlement of a dispute on the basis of reasonable expectations they can
find a viable settlement that allows them to preserve their face.

® Cf. R.S. Lee, A Case for Facilitation in the Scttlement of Disputes, GYIL 34 (1991), 138-174. Suill impostant are the
Studies of the David Davies Memorial Institute of International Studies: International Disputes: the Political Aspests,
London 1971, and International Disputes: the Legal Aspects, London 1972,

4




Conciliation and Similar Proceedings ' Torsten Lohmann

4.2 Reasons for failure of negotiations

In many cases where negotiations fail the reason is not the insufficiency of the procedure of
negotiations itself but lies outside the scope of the process. The representatives of the disputing
states are not ready to accept a compromise. They may have misperceptions about the
consequences of an ongoing conflict. This may result from an unrealistic understanding of their
relative positions in terms of power or international support of their position.

Another important factor for the failure of negotiations has to be considered. If conflicts
escalate it is often quite difficult for politicians to sell compromises at home.

4.3 Functions of third party involvement

From the short description of the reasons for the failure of negotiations the following
functions for the involvement of a third party in a process of dispute settlement can be drawn:

4.3.1 Moderation and information

Third parties can help the parties to a dispute to get realistic expectations of possible
options.” These options are a result of a reasonable application of the relevant criteria that can
be either power-oriented or law-oriented.

This function can be performed by any third party that is acceptable to the parties and has
him or herself a realistic perceptlon of the conﬂwt For the successful exercise no formalised
procedure is necessary.

" 4.3.2 Pressure

If mere information is not sufficient to convince the parties of the fact that the acceptance of
a compromise is the preferable solution to theu' conflict it may be necessary to exercise
pressure upon the partles

This increases the requirements that have to be fulfilled by the third paxty The third party
must be able to credibly threaten or tempt with adequate carrots and sticks. The adequacy of
carrots or sticks depends on the parties and the political and legal environment. Here, financial
aid or military involvement can be mentioned. If these are the relevant arguments only
representatives of powerful states or international orgamsatlons can positively influence the
parties to a dispute.

Also the menace of an unfavourable decision of an international court or tribunal or dlspute
settlement body can exercise pressure to accept a compromise. As an example trade disputes
can be mentioned. Here the Director- General of the World Trade Organisation (WTO) can tell
the parties to a dispute which decision from a Dispute Settlement Body may be expected.
Here, parties may be inclined to accept a proposal because at the end of diplomatic attempts to
solve the dispute an obligatory judicial mechanism is available.

4.3.3 Authority - transfer of responsibility

If one of the major problems for the finding of a solution lies in the existence of powerful
interest groups that oppose compromises inside one or both of the disputing states it is not
sufficient to convince their representatives of the advantages of a compromise. They need help
to win supporters inside the states they represent.

In these cases, third party opinions can be used as an authority to sell a certain outcome of a
process at home. The acceptance of an outcome that is perceived as unfavourable can more
easily be justified if powerful third states, an international organisation or an international court
can be made responsible. In these situations the representatives of states are sometimes inclined

7 ¢f. R.L. Merritt, Communication in Intemnational Politics, London 1972.
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to accept a judicial settlement of their dispute. A binding decision opens the way for the
acceptance of a compromise without loosing face.

5 Functions of formalised enhanced diplomatic dispute settlement

The foregoing discussion of the reasons for the choice of specific means for the settlement of
disputes has demonstrated that there is only a restncted field of application for the mtermedrate
procedures.

They are of a certain value for the parties as far as a moderation of the negotlatlons is
needed. Third parties acting under these procedures can provide the parties with information
they need for finding a rational decision. But it is questionable whether for the performance of
~ these functions a formalised procedure is necessary. ‘A personal representat:ve of a credible
international institution or a powerful nation can also do this job. ~

The intermediate procedures are less adequate if pressure or authonty are: needed In'theses
cases the state parties to disputes tend to prefer the involvement of a powerful actor (e.g. the
United States) or a binding decision by a judicial body.

6 Perspectlves for the OSCE'

On the basis of the experience gamed with the - procedures dxscussed it would be rather
surprising if these methods for conflict management would be of great. 1mportance as they are
now written on paper. It seems to be necessary to mtegrate these procedures in the conflict-

oriented. activities. of the political organs of the OSCE. Only these organs-could credibly o

- exercise pressure upon the parties to take e.g. the outcome of concrhatory proceedmg serious.
- - They can back up the eﬁ'orts of mediators and concrhators in the ﬁeld w1th the necessary
authonty ‘ : .

- This view is conﬁrmed ‘oy the practlce ‘of states and the OSCE which clearly demonstrates a
- preference for the political procedures. These should be unproved ona step-by-step approaeh -
by mcorporatmg elements of formallsed dlspute settiement )

* See also 1. Neuhold, Conlicts and conflict management in a *new" Europe, AJPIL/OZSRYV 46 {1994), 109-129.
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Chapter 3:
Jurisdictional web in the OSCE space - 'OSCE subsidiarity clauses'
by
Susanne Jacobit

¥

L Subsidiarity of CSCE/OSCE procedures for the peaceful settlement of disputes

In order to avoid a duplication of existing instruments for the peaceful settlement of
disputes (=PSD), most of the OSCE PSD instruments have been created as - more or
less - complementary and subsidiary.

This holds true, in particular, for the much disputed project of the 'Convention on
Conciliation and Arbitration within the CSCE' the preamble of which explicitly
emphasizes that the states parties to the Convention ‘do not in any way intend to impair
other existing institutions or mechanisms, including the International Court of Justice,
the European Court of Human Rights, the Court of Justice of the Furopean
Communities and the Permanent Court.of Arbitration.' More precisely, Art. 19
stipulates highly complex_provisions regarding the subsidiarity of both the oonclhatlon
and the arbitration procedure under the Convention.

To the same end, but with different wordings, also the "Valetta Mechanism' and the
‘Directed Conciliation' procedure have been prowded with rules for them to step back
behind other PSD means. The relevant prowswns read as follows:

1. Convention on Conciliation and Arbltratmn wnthm the CSCE (Annex 2 of the
- Stockholm CSCE Council Meetmg Decisions on PSD, 14 December 1992) '
At 19
: Safeguardmg the Existing Means of Settlement

1. A Conciliation Commission or an Arbitral Tribunal constituted for a dlspuie shall
take no further action in the case:

(a} If, prior to being submitted to the Commission or the Tribunal, the dispute has been
submitted to a court or tribunal whose jurisdiction in respect of the dispute the parties
thereto are under a legal obligation to accept, or if such body has already given a
decision on the merit of the dispute;

(b) If the parties to the dispute have accepted in advance the exclusive jurisdiction of a
Jurisdictional body other than a Tribunal in accordance with this Convention which has
Jurisdiction to decide, with binding force, on the dispute submitted to it, or if the parties
thereto have agreed 1o seek to settle the dispute exclusively by other means.’

The scope of the conciliation procedure is even more restricted: A Conciliation
Commission ‘shall take no further action if, even after the dispute has been submitted to
it, one or all of the parties refer the dispute to a court or tribunal whose jurisdiction in
respect of the disputes the parties thereto are under a legal obligation to accept’ (Art.
19 (2)) and it shall postpone examining the dispute if it 'has been submitted to another
body which has competence to formulate proposals’ and not resume its work unless at
least one party would request it to do so if the dispute was not settled by those prior
efforts (Art. 19 (3)).

! Johann Wofgang-Goethe-University, Frankfurt/Main,



States are allowed to make reservations in order to ensure compatibility ‘with other
means of dispute settlement resulting from international undertakings applicable 1o that
State’ (Art. 19 (4)). The Commission or Tribunal has the competence to determine its
competence (Art. 19 (6)). '

2. Provisions for a CSCE Procedure for Peaceful Settlement of Disputes (Report of
the CSCE Meeting of Experts on Peaceful Settlement of Disputes, Valetta 1991)

‘Section III

The procedure described below will not qpply if the dispute has previously been dealt
-with, or is being addressed, under some other procedure for the settlement of disputes,
as referred to in Section VIII, or is covered by any other process which parhes 1o the
dispute have accepted.’

Section VIII refers to the content of the comment or adv:ce the Valetta Mechanism may
render: it ‘may relate to the inception or resumption of a process of negotiation among
the parties, or to the adoption of any other dispute settlement procedure, such as fact-
Jinding, conciliation, mediation, good offices, arbitration or adjudication or any
adaptation of any such procedure or combination thereof, or any other procedure which
it may indicate in relation to the clrcumstances of the dtspute or to any aspect of any
such procedure

3. PI'OVISIOIIS for Directed Conciliation (Annex 4 of the CSCE Councﬂ Stockholm
- Meeting Decisions on PSD, 14 December 1992)

The relevant provision, para. 5, combines the principle of subs1d1ar1ty with a Valetta—type

escape clause. The parties to a dispute will not be directed to seek conciliation:”
 '(a) if the dispute is being addressed under some other procedure Sor the peaceﬁ:l
settlement of disputes;

(b) if the dispute is covered by any process outside the CSCE which the parties to- the
dispute have accepted, including under an agreement in which the partles have
undertaken to address certain disputes only through negotiations;

(c) if either party to the dispute considers that, because the dispute raises issues
“concerning its territorial integrity, or national defence, title to sovereignty over land
territory, or competing claims with regard to the jurisdiction over other areas, the
provisions of the Annex should not be applied.’

II. Gaps in the jurisdictional web to be filled by OSCE PSD procedures?

While, anyhow, it is difficult enough to determine whether an international body is
competent to deal with a specific dispute, the complexity of the different OSCE
subsidiarity clauses does not facilitate the task to detect gaps to be filled by them. The
question is whether there might be a general need for OSCE PSD instruments or, at
least, specific types of dispute, fields of international law, or possible parties to a dispute
(for example among Eastern and Central European states) who are not yet included in
the existing PSD net. Thus, the examination should proceed in two steps:

1. Analysis of the subsidiarity clauses regarding their wording and content - what kind of
outside-OSCE PSD procedure would have priority over which OSCE PSD procedure?
Which requirements (regarding the the degree of formality; legal/non-legal obligation to




accept a procedure; (quasi-) juridicial, compulsory/voluntary character; binding/non-
binding results) would have to be met by a procedure?

For example: What is the difference between Art. 19 (1) and (2) of the Convention?
Would the undertaking to address disputes through negotiations, as envisaged in
paragraph 5 (b) of the Provisions for Directed Conciliation, also be sufficient to take
precedence over the Valetta Mechanism as ‘any other process' which the parties have
accepted (Section IIT)?

2. Analysis of exemplary global and regional PSD instruments - in how far is there any
space for the application of OSCE PSD procedures to possible disputes between OSCE
participating states? Alongside the traditional classification of PSD means (see Art. 33
UN Charter), questions like access to an institution; actual obligation to submit to a
specific  procedure;  acceptance of compulsory jurisdiction  ('matching
. declarations'/reservations, principle of reciprocity) shall be addressed, with special
emphasis on those states/state groups (Eastem and Central Europe) where a gap may be -
most likely to be found.

IIL Existing PSD procedures to be taken into consi_dération

1. Internatlonal courts and tnbunals 5
a) Global/general: -
- - International Coust of Justice (Art. 92, 93 UN Charter Art 36 ICJ-Stamte)
- Declarations under the ‘optional clause' (Art: 36 (2) ICJ-Statute)
-- Treaties providing for reference to the ICJ (e.g-:
International Convention on the Elimination of All Forms of Racial
- Discrimination, 1966 (Art. 11, 12); Geneva General Act for the Pacific
Settlement of International Displiws, 1928/1949; Vienna Convention on the
Law of Treaties, 1969 (Art. 66 + Annex); European Convention for the
Peaceful Settlement of Disputes, 1957) -

- b) Globallspeclahzed
- International Tribunal for the Law of the Sea (UN Convention on the Law of the
Sea, 1982, Annexes V-VIII)

¢) Regional:
(Human rights)
- European Commission on/Court of Human Rights (European Convention for the
Protection of Human Rights and Fundamental Freedoms, 1950, Art. 46)
(Economic/nuclear energy)
- Court of Justice of the European Union, 1957; Court of First Instance, 1988
- Benelux Arbitral College/Court of Justice, Benelux Economic Union, 1958
- European Nuclear Energy Tribunal (Convention on the Establishment of a
Security Control in the Field of Nuclear Energy, 1957 (Art. 12-14 + Protocol);
EUROCHEMIC, 1957 (Art. 16); Convention on Third Party Liability in the Field of
Nuclear Energy, 1960 (Art. 17); Convention Supplementary to the Third Party
Liability Convention, 1963 (Art. 17))



2. Global/arbitration;
- Permanent Court of Arbitration (Hague Convention on the Pacific Settlement of
Disputes, 1899/1907)

3. Arbitration and/or conciliation procedures in the framework of international
organizations -
(general)
" - Charter of the United Nations, 1945 (Art. 33-38)
(Human rights)
: - International Covenant on Civil and Political nghts, 1966 (Art. 41, 42)
(Arms control)
- Treaty on Conventional Foroes in Europe, 1990 (Art. XVI)
- Chemical Weapons Convention, 1993 (Art. XIV)
(Economic/technical and environmental matters)
- GATT Dispute Settlement Panels and Working Groups (Art. XX[[, XXIII and
Understanding of 1979)/WTO '
- Agreement relating to the Intematlonal Teleconunumcatlons Satelhte Organization
INTELSAT', 1971 (Annex C)
. - European Fisheries Convention, 1964 (Art. 13 + Annex)
- International Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualtles, 1969 (Annex) .

4. Bilateral general arbitration/conciliation treaties:
- German-Swiss Treaty on Arbitration and Conclhauon, 1921/ 1928 ‘
- Danish-Swedish Treaty, 1924 :
- Italian-Swiss Treaty, 1924 -
-Bryan Treatles US- France 1914/US-GB 1914

S. Compromlse clauses provndmg for the establishment of ad hoc arbntral tnbunals
(Muttilateral Agreements)
- Vienna Convention on Diplomatic Relatlons 1961 (optional protocol)
- Convention on International Liability for Damage caused by Space Objects 1972
(Art. 19)
(Bilateral Agreements)
- Air Services Agreement UK-US, 1977 (Art. 17)
- Agreement on Social Security FRG-US 1976 (Art. 19)
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Chapter 7: Use and non-use of OSCE procedures
by
Susanne Jacobi'

L. While the CSCE/OSCE-PSD procedures are relatively new, the concept of PSD as &
CSCE principle is not: Pinciple V of the Helsinki Final Act contains the commitment to settle
disputes between the participating states by the ‘classical' PSD means of negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement or other means of their own choice.
Through the adoption of the Valetta mechanism in 1991 and, in 1992, of a whole set of PSD
procedures ranging from two additional conciliation procedures to the Conventionon
Conciliation and Arbitration, the OSCE meanwhile is well-equipped w1th procedures, at least

“on the paper. '
\ use of OSCE procedures. so far, no use.

]I. non-use: leads‘ to the quesaon of reasons for the relucmce of states to submif disputes
10 PSD mechanisms.

The record of the mtematlonai state pract:ce as well as the undedymg reasons differ with
respect to the different PSD means; the motivation to accept or to reject an offer of good
offices cannot be identified with that to.accept or reject a judicial procedure before the ICJ.
'I'hus, the examination will follow the dividing line between binding PSD and other procedures
- like med:atlon/conclhatnon Moreover, dlﬁ‘erent levels of argumentanon will have to be :
N separated ,

1. most general* hard{y encouraging international state pracnce regardmg drspute
settlement procedures mvolvmg third parties.

Interestmgly, this argument against mtroducmg the Convention on Conc:hatlon and
Arbitration had not been used by the states opposing it (particularly the US, UK and Turkey)
during the discussion within the CSCE informal working groups. (For example the Permanent
Arbitration Court delivered 20 sentences in the first 33 years of its existence and has not been
activated since 1932)) ‘

Although the prospects are not as dark for the ICJ, the prevailing assessment is that binding
dispute settlement nowaday is generally deemed appropriate only for minor conflicts, questions
of a predominantly technical character or within highly integrated communities as it is the case
with the EU. The conflicts at the heart of the matter, e.g. those of high political importance or
those resulting from minority problems and the dissolution of states, are considered to be
hardly accessible to conciliation and arbitration.

On the other hand, the continuing international practice of inserting such clauses in treaties
seems to contradict this assessment, although this may be aimed at achieving some other resuit
(like motivating parties of a dispute towards settling it by peacefui means other than
conciliation and arbitration).

! Johann Wolfgang Goethe-University, Frankfurt/Main.



Issues to be adressed:

- Which conditions are favourable for the use of PSD?

- Record, prospects and popularity of the different means of third party PSD
(mediation, conciliation, arbitration)

- Do states prefer non-binding to binding PSD mechanisms? Menu Approach instead of
a step-by-step approach, threatening compulsory arbitration as the last stage?

- Procedural questions (composmon of the body; effect of the procedure to be
followed and its outcome, in particular the relevant law)

- Which kind of conflict may be settled by peaceﬁ.ll means - or are there conflicts that

simply cannot be settled that way?

- Explanations for the divergence between the elaborated systems of concahatron and
arbltratron and their practical result?

2. CSCEIOSCE structural level: Convention on Concrhanon and Arbrtrarlon not suztable
Jor CSCF/OSCE '

While the different (pohtlcally bmdmg) CSCEIO SCE congiliation procedures have been
- criticized for several procedural shortcomings, more fundamental objections have been raised
against the character of the convention as a legally binding instrument (the first one concluded
within the CSCE/OSCE framework apart from the CFE.and the Open Skies Treaty) Although -
CSCE/OSCE commitments were 'only’ informal and of a politically binding nature, they were -
" binding on all participating states, while the convention is not and only binding on those states
ratifying it, thus breaching the principle of universality and leadmg to different sets of standards
for different states. The question involved is whether this is a gam ora loss of bmdmg force
(and of legltlmacy)‘? '

The adoptron of the PSD package was made possible by an agreement 10 dlsagree betWeen
the French-German coalition promoting the Convention and its US/British opposers. The
dispute over 'legahzmg the CSCE/OSCE reveals an underlying conflict regarding its firture
structure and its position in Eusope as a whole, reflecting different interests, political concemns
and historical and legal traditions of the participating states.

- Moreover, the CSCE/OSCE's 'philosophy' and its procedural, non-institutional approach is
said not to be compatible with the traditional law-oriented PSD models. The CSCE, being
itself a framework for the reduction, containment and civilization of conflicts, has contributed
to overcoming the East-West confrontation and to peaceful change in Europe by offering
nothing more than a framework for informal and dynamic discussions. Being characterized by
cooperative methods of decision-making, is it adequate to infroduce rigid legal regulations
aimed at forcing the parties of a dispute to compromise?

Issues to be adressed: .

- CSCE/OSCE's structural strength and deficiency: advantage of the 'informal’
approach?

- Need for further institutionalization/legalization: Will or should the Convention be
followed by other legal instruments?

- Consequences of undermining the principle of universality

- Function of the Convention in 'shaping the New Europe'. Does it correspond to a real
need felt by Central and Eastern European states to settle their numerous disputes - or

does it obstruct their democratic development by imposing too high requ:rements which
cannot be met by the 'new democracies'?
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3. PSD instrument level: deficiencies of the mechanisms.

Itis wxdely held that each of the PSD mechanisms is far from being perfect and more or Iess
limited in its scope. For example, the Valetta Mechanism has been criticized inter alia because

‘of its wide escape clause, nevertheless this clause has been repeated in the Provisions on

Directed Conciliation and can be made subj'ect of the declaration to accept the Court's
arbitration procedure under the convention. The convention, in particular, is said to be
regressive rather than progressive; regarding its compulsory character; the fact that neither
individuals nor minorities have legal standing before the court (thus excludmg all HD issues as
well as the most relevant sources of conflict, €.g. intra-state conflict); the initiation of the
procedure etc. The PSD instruments at the disposal of the OSCE should therefore be analyzed
with a view of shortcomings and possible (realistic or desirable) improvements.

Tssues to be adressed:

- Initiation and conduct of the different prooedures, composition of the bodies; rules of
- procedure; control of the parties; enforcement of the award

- Relevant norms to be taker into account; outcome of the procedure
- Escape and subsidiarity clauses

- Financial aspects ‘

- Widening of the proce!dures‘ scope?

Possible case studies

- Fisheries dispute (Spain/Canada)

- Gabeikovo (In October 1992, Hungary initiated the Berlin Emergency mechanism
instead of the Valetta mechanism which supposedly could have been mvoked)

- Great Belt Case (Finland/Denmark)

- Aegean Sea Islands (Greece/Turkey: On 28 February 1992, the EU foreign ministers
agreed on a compromise saying that the parties shall settle their dispute by peaceful
means, including the clarification of all legal questions, if necessary, by the ICJ.)

(Note: Shall the occasional cases of the initiation of the HD mechanism and the Berlin
Emergency mechanism be included in this chapter - or (as rather belonging to ‘conflict
prevention' and not to formalized PSD) being addressed by the Turku participants?)

» -4
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Berthold Meyer

DlSpute settlement procedures and crisis management

Sg},"ﬂ’e prellmmanes to the paper (o be presented at the 3rd workshop

1. As all measures and procedures of dispute settlement in the documents of the CSCE-process
are cases of application of crisis management, crisis management is the generic term of different
dispute settlement procedures. The regulation of the Final Act from Helsinki, that dispute
settlement has to be peaceful is an international norm and is a guideline for all efforts of crisis
management. |

2. What are the requirements of a promising conflict management? To answer this question, it
15 nece'ssary to differ between conflict management within the group of conflict parties and
Third Party efforts of conflict resofution. In the latter case (which will be in the center of the
analysis) it must be differed between situations, where the Third Party is invited by one or all
conflict parties to help to come to a resolution or transformation of their dispﬁte, and those,
where the Third Party takes the initiative by 1tself. '

3. The success of a Third Party depends either on being accepted from both conflict parties as
being impartial (for cases of arbitration, bargammg, negotiation or mediation) or being parnal
but powerful enough to put as much pressure on one or all disputing parties or give them
"sticks and carrots" as it is necessary to come 1o a peaceful settlement. It is possible that a
powerful Third Party is not accepted, when it is obviously lookmg forits own interests, for
instance to get or hold influence in a reglon or to prevent an expansion of the crisis onto its own
territory. ‘

4. Besides, it is to bedistinguished, if a measure of conflict management starts in an early or in
a later phase of a conflict, when tensions have reached a critical point or even have crossed the
threshold of violence. The status of escalation is meaningful to decide whether it is urgent to

come to measures which shall prevent a further escalation or to those which shall lead to a de-

',escalation and a conflict transformation. In the first case it may be useful to favour an

intervention by military means (as US/NATO did in Bosnia), for the latter it is more useful to
intervene with civil longterm missions like CSCE/OSCE did in several conflicts. This -

difference shows the importance of "time" as a factor of crisis management.

5. Under the doube aspect "pressure of time" and "effectiveness” I would like to relate the

- procedures of dispute settlement in the CSCE/OSCE-process in the following scheme:

@
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effectiveness

low or temporary

medium

high or
enduring

control of escalation

early warning by

via High Commissioner
Berlin-Mechanism‘ for National
quick reaction is Valletta-Mechanism, | Minorities; ,
necessary Vienna observation by long-
Mechanism, . - | term missions
Moscow-Mechanism |
-arbitration, proceedings of
bargaining, | settlement and
négotiation or arbitration at the ,
relatively much time mediation by the .Gene'va Court of the
is necessai’y or HCNM or a Third OSCE
available | Party or in the context

of long-term missions

or seminars of

ODIHR

6. This leads to the following questions:

6.1 How can the discrepancy be minimized between the urgency of areaction and the enduring
effectiveness 7 . _ . ‘

6.2 Are the relations between the different dispute settlement procedures flexible enough to gain
the necessary time for long-term measures and endunng effects by starting with qu1ck reaction
procedures being only temporarily effective, or do exist tensions between the different

procedures following the sentence "the well-meant is the enemy of the more effectwe“?

7. Besides this it must be analized, if some of the OSCE dispute settlement procedures - which
were never experienced since they were adopted - were only the result of tactical compiomises,
because some greater powers were not prepared to accept foreign influence regarding their own:

conflict behavior or international regimes in questions of their own vital interest. Therefore, it is

- 10 be asked, if some mechanisms had been developed only to demonstraie a general willingness :

of "doing somethmg" but that these procedures had been comphcated 1ntent10nallv ina way

that would make them not attractive to be used.
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Introduction: an OSCE security model

In the Budapest Document 1994, the participating States
of the Organization for Security and Co-operation in
Europe (OSCE) agreed to start "a discussion of a model
based on the CSCE principles and [...] documents for a
common and comprehensive security for the twenty-first
century." After the first phase, devoted to listing
security risks and challenges and assessing conceptual
aspects, a progress report of the "broad and
comprehensive discussion on all aspects of security
[...] aimed at devising a concept of security” was
presented to the fifth meeting of the Ministerial
Council in Budapest, December 1995, which agreed upon a
set of guidelines to take the work into a more
operational phase. Results "available at that time"
will be presented to the Lisbon Summit Meeting in late
1996.1

The model discussion within the OSCE is another phase
in the process towards a sustainable and workable
security order for a post-cold war Europe facing new
risks and challenges but also enjoying new
opportunities for co-operation. Since the euphoria and
sweeping proposals of the immediate post-Wall period,
the mainstream in the search for a new security has
followed a gradualist and organic approach, stressing
the integrity of the common normative basis for inter-
state and intra-state relations, the need for adapting
existing international institutions instead of
establishing new ones, the opportunity opened for
international solidarity and crisis management, and the
central function of socio-economic transition within
former totalitarian states as an engine for peaceful
change at the national and international levels.

The exchange of views among the 53 OSCE participants is



devoted to determining, developing and asserting the
role of their joint institution in producing éecurity,
but the task is broader in scope. Conceptual visions
are needed, and political programmes of action called
for, to affect the normative, institutional and
functional aspects of the European security order as a
whole. The model study will cover not only the OSCE but
also its external environment, the evolving complex
security structure of the post-cold war Europe. In
fact, one of its main aspects will be the determination
of future relations between European and transatlantic
security-related institutions and organizations, the
OSCE being but one of them, embedded in the system,
albeit in a special position and with its particular
strengths and weaknesses.

As a community of values and as a-security-policy
organization, the OSCE is performing both normative and

operative roles in European security.

The OSCE has an unquestionedrposition as an institution
responsible for codifying and designing norms for
intra-state as well as inter-state behaviour. The
United Nations with its global and inclusive mandate,
and the Council of Europe with its sectorial mandate,
are the other recognized norm-setting fora, their
standards being consistent with the OSCE acquis.

Together with the OSCE, several other European and
transatlantic institutions and organizations are
involved in the verification of state actors’
compliance with the common norms, and in generating
concerted actions aiming at their implementation and
enforcement. In addition to the CSCE/QSCE itself, most
of these institutions, notably such originally Western
institutions as the European Union, the WEU, the COE
and NATO, are survivors from the cold war. They are



adapting their activities to new circumstances and
tasks and enlarging their spheres of contact and
influence with those countries that during the cold war
remained outside, or on the other side of, the East-
West divide and are rejoining a unifying and
integrating Europe.

The multi-institutional order which is based on mutual
reinforcement and complementarity? has to fullfil a
variety of functions in order to meet post-cold war
challenges to security in Europe. In the context of
ongoing political and structural change, those
functions can be set in three broad categories: (i)
promotion of transition while safeguarding stability;
(ii) conflict management in all its aspects; and (iii)
maintenance of military-strategic stability.?

Against the legacy of organized vioclence in Europe
(Gleditsch, 1995, 539-543), the point of departure for
any definition and assessment of security policy is the
problem of wars and other types of conflict. The three
broad functional approaches of security policy -
prevention, crisis management and protection - are
interlinked and pursued simultaneously. In coping with
conflict in international relations, prevention and
protection are long-term strategies, whereas crisis
management concerns immediate or short-term responses
to actual challenges; in terms of instruments used,
prevention is predominantly a non-military strategy,
‘protection is traditionally a military strategy and
crisis management is both a non-military and military
strategy. (Keatinge, 1995, 6-9)

Whereas the "long peace" of the cold war era was
connected with the policies of strict bipolarity and
confrontational deterrence and the concomitant risk of
nuclear war (Gaddis, 1987; Gleditsch, 1995, 543-555),




the post-cold war era has brought to the fore the
problem of internal and domestic conflict (Sollenberg
and Wallensteen, 1995; Gleditsch, 1995, 555-563).
Accordingly, efforts towards common security have to
avoid new divisions and find innovative solutions to
conflict resolution that go deep into the root causes
of violence.

The wide scope of security-policy strategy reflects the
broad concept of security that has emerged in the post-
cold war political and intellectual milieu. Security is
not only determined by political and military factors
but includes also social, economic and ecological
aspects. Assessing security challenges, concerns, risks
and threats is likewise an exercise with a broad
agenda. Security policy - national as well as
international -~ has to deal with change not only as a
challenge but also as an integral goal; the unification
of a community of states under the common norms of-
democracy; the compliance with and implementation of
norms, including through conflict prevention and crisis
management; and military problems connected with
strategic residuals from the bipolar order, new trends
in defence alignment and complicated subregionél
conflict scenes.

In addition to its inclusive membership, one of the
unique characteristics of the OSCE is the broad scope
of its agenda and activity, covering all the aspects of
comprehensive security. In practice, however, the OSCE
has a broad normative basis combined with a narrow or
"soft" operative capability for action. Enhancement of
its capability is not only an internal institutional
matter for the OSCE, but involves also its relationship
with other international institutions in the totality
of the security order. Furthermore, it depends on the
motivations and interests, as well as contributions, of



the participating states and their common bodies to
develop the institutional and functional aspects of the
OSCE. One of the strengths of the OSCE in its search

for an optimum role is institutional flexibility.

% %k

The present and future role of the OSCE in the
international security order is determined by its
political and legal competence as an international
institution, by its capability for concerted action
depending on its decision-making efficiency,
institutional structure and material resources, and by
its authority and prestige arising from the will of
actors to use its services in attaining security goals
and in meeting security challenges, reflecting the
impact of the international institution on state
actors’ behaviour. The role of the OSCE will vary in
the different functional sectors of security policy,
stability promotion, conflict management and arms
control.

The present paper deals with the theory and politics of
an OSCE security model for Europe, and more generally
with the role of institutions in international security
and security governance.

Firstly, the paper deals with concepts and theories of
security. What kind of background theories can be used
for an OSCE secufity model? What are the worldviews and
perceptions that serve as arguments or sources for a
new European security order?z

Secondly, the paper deals with security policy.
Analyzing the functional and institutional aspects of
an evolving security order in Europe, the paper aims at
assessing effective international governance within the
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various sectors of security policy and outlining, in a
predictive and prescriptive manner, a security "model"
or a "common security space" for Europe.

1. Significance of the Budapest decisions for the role
of the OSCE!

In changing the name of the institution from
"Conference" to "Organization"”, the Budapest Summit
underlined the "new political impetus" given to the
OSCE so that it can play "a cardinal role" in meeting
the security challenges facing the participating States
in the next century. '

Although the change in name altered neither the
political character of the OSCE commitments nor the
status of the organization, the decisions in Budapest
are aimed at a more efficient joint decision-making and
a stronger impact of concerted action through the OSCE
on security and stability in Europe. The concept of
"partnership"” is introduced to indicate the nature of
the overall relationship among the members and their
cooperation aiming at common security in a system based
on the sovereignty and equality of states.

The results from the Budapest meeting affect the
security-role of the OSCE in all its aspects:
competence, capability and authority.

Competence

Competence, set in formal rules, is determined by the
political and legal character of the joint provisions
and commitments and thé nature and scope of the tasks
and functions ascribed and delegated to the common

organization.



After Budapest, the fundamental nature of OSCE
commitments, their politically binding character of
OSCE commitments remains unchanged. The issue of legal
competence was touched upon and will remain part of the
future agenda, above all in the narrow sense,
concerning the legal personality of the OSCE and its
institutions, which is referred to in the Document, but
also in the broader sense, exemplified by the idea of
turning OSCE commitments into a mutual security treaty.

The coverage of OSCE norms is extended to collective
policies of the institutions and organizations where
the participating States belong and which will share
the values and objectives of the OSCE. Even though the
OSCE has no operative power over the decisions or
actions of other institutions, its status is further
strengthened in the multi-institutional order as the
provider of legitimacy through norms and principles.

The adoption of the Code of Conduct on politico-
military aspects of security has extended, in a more
directive manner, the normative OSCE guidance to inter-
state and intra-state military relations and to the use
of military force in general. The Code of Conduct has a
special relevance for internal conflicts and internal
security operations. (Lucas, 1995)

The Code of Conduct acts as a reference document for
military reforms, including the establishment of
democratic control of armed forces, in states and
societies on their way to pluralistic democracy. In
effect, the Code complements the Bonn Document (1990)
on the economic dimension and the Copenhagen Document
(1990) on the human dimension as a guidebook on the
workings of democracy.

Furthermore, the Code of Conduct has a normative role
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in guiding decisions on independent or collective
defence arrangements. Based on the principle of
sovereign equality, the Code of Conduct confirms the
right of each state freely to choose and change its
security arrangements, in accordance with international
law and OSCE commitments. Such decisions shoﬁld,
however, be taken bearing in mind the legitimate
security concerns of other states. Stressing the
indivisibility of security, the participants reconfirm
in the Budapest Declaration their commitment not to
pursue security interests at the expense of others.

Another application of the principle of sovereign
equality in security policy, while coping with
diversity, is found in the Budapest mandate on further
development of arms control within the OSCE. The
decisions stress that the work towards a framework and
an agenda for new measures will take "into account the
specific characteristics of the armed forces of
individual participating States." The provision refers
to differences in defence systems, in particular
between those relying on significant standing forces
and those based solely on force generation through
mobilization. The principle of equal security and the
goal of increasing defensiveness are relevant here.

Capability

Capability has to do with the institutional structure
of the organization and the way it harnesses its
resources. Capability measures the efficiency of the
OSCE’s decision-making and joint action.

Increasingly, the focus is placed on the operational
capability of the OSCE in various forms of conflict
management, such as early warning, conflict prevention,
crisis management, dispute settlement and post-conflict
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rehabilitation.

The political management side of OSCE decision-making
is strengthened by emphasizing the contribution of

-capitals in the Senior Council, making the Permanent

Council into a permanent Vienna-based body for
political consultation and decision-making, also for
emergency purposes, and encouraging a more assertive
role by the Chairman-in-Qffice and the Secretary
General, enhancing OSCE executive action in conflict
management.

By the implementation of the Budapest decision on
Nagorno-Karabakh, peacekeeping (military crisis
management) would be introduced in the OSCE arsenal of
instruments and put into real use. It would enlarge the
role of the OSCE in conflict management, complementing
its innovative functions in early warning (HCNM},
conflict prevention (HCNM, missions) and political
crisis management through missions. This first OSCE
peacekeeping operation is to be launched once the
political preconditions (a ceasefire agreement, a
supporting UNSC resolution) are met and the military
planning is concluded. In Budapest 1995, the OSCE
ministers noted that agreement on the basic principles
for the resolution of the Nagorno-Karabakh conflict
continued to be elusive, despite the efforts of the
Minsk Group as the sole forum. Even though the
preparatory military planning had been concluded,
conditions for the deployment of an OSCE operation were
lacking.

A stronger capability for the OSCE in conflict
management will enhance its position in the functioning

of the multi-institutional security order.

The Chechen crisis has demonstrated the role of the
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OSCE as a forum available for co-operative crisis
management with Russia in sensitive situations which
have an impact on its territorial unity and reform
process. The OSCE fact-finding mission and later the
OSCE assistance group have facilitated humanitarian
aid, monitored human rights and ensured an
international political and diplomatic presence on the
conflict scene. Through Permanent Council discussions
in Vienna and the good offices by the group on site,
the OSCE has acquired a role in the political
settlement of the conflict. (Bloed, 1995a; Survey of
OSCE Long-Term Missions, 1995)

Authority

Authority of an organization, in the sense of prestige
and influence, flows from deeds, action and results,
from the performance of the OSCE in fulfilling its
functions. Authority has to do with past, present and
future expectations by actors towards the OSCE and in
comparison with other institutions.

The competence and capability of an institution set
limits to its performance but room remains for the
workings of'political will. Consequently, authority is
the measure of the will of the participants to comply
with OSCE norms and decisions and to use, or cooperate
in the use of, its institutional structures and
instruments for secﬁrity tasks.

The authority of the OSCE as a norm-setter and norm-
provider is unquestioned. But in addition to the moral
or potential authority brough about by this role, the
OSCE is in need of dynamic or operatibe anthority.

The OSCE like other institutions, suffering from a
credibility loss caused by the war in former
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Yugoslavia, has a new chance in the implementation of
the Dayton peace accords and in the reconstruction and
rehabilitation of the region.

A succesful operation in Nagorno-Karabakh would
increase the OSCE's prestige, as it applies to a major
conflict in the region. The OSCE'’s actions in the
‘Chechen crisis will be an important indication of its
capacity in the political management of difficult
issues. A success can enhance the authority of the OSCE
as a lead institution in situations involving the CIS
region.

Both the Nagorno-Karabakh and Chechen cases highlight
the role of the OSCE as an institution for dealing with
conflicts in the former Soviet Union and for
integrating Russia within the common accountability
regime. The discussion on a security model provides a
forum for addressing Russian security concerns in the
light of such issues as NATO expansion.

As the only or principal forum for future arms control
in Europe, the OSCE will be kept in the focus of
national and collective security policies. Important
challenges will be the interface of arms control and
conflict management as well as the integration of
regional solutions and specific national
characteristics into & future arms control programme.

*k %k

Summarizing the Budapest results (see also Greco,
1995), the competence of the OSCE is reaffirmed with an
option for further refinement. The capability of the
OSCE is strengthened through small steps in its present
forms of activity and through enlargement to
peécekeeping. New prospects are opened for enhancing
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the authority of the OSCE as a security institution by

succesful conflict management activities in the FSU and
Balkans.

2. Institutionalist and realist theories of
international security relations

The end of the cold war and the dissolution of the
East-West divide have been followed by a profound post-
cold war transformation in international relations.
Unification of a new Europe, based on the recognition
of the common principles of democracy and market
economy, has become the declaratory goal embodied by
the OSCE. Implementation of this policy, involving a
new security order for Europe, has revived
institutionalism as an explanatory and predictive
theory, working in parallel with, and in competition
with, the traditional realist theory. (Baldwin (ed.),
1993; Dunne, 1995a; Goldmann, 1994; Mearsheimer
1994/1995; Powell, 1994; Wendt and Friedheim, 1995;
assessed also in M&ttdld, 1995a)

The neoliberalism-neorealism debate is relevant for
efforts towards a new security order in Europe, as it
concerns the nature of the post-cold war change,
whether it is fundamental or situational, and the
factors accounting for the change. The main point here
is how the change in international relations affects
not only political, social and economic but also
security relations, the conditions determining
conflict, war, peace and stability.

As a challenging doctrine, institutionalism contains a
promise of change in international relations and
rejects the immutability stressed by realism. As a
political programme, institutionalism (neoliberal
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institutionalism, liberal internationalism,
multilateralism)’® promises to make international
relations less conflictual or less war-prone by
international institution—building and inter-state
cooperation in security affairs.

Both (neo-)realist and institutionalist theories view
the structure of the international system as a powerful
determinant of state action, but the latter considers
social problems with structural causes to be solvable
by structural reform or change. While realism views the
essential features of the international system to be
nearly constant, institutionalism sees systemic
features essential to war and peace as variable.
(Goldmann, 1994, 198)

A structural reform, accordingly,-is the first
institutionalist line of action in changing and
reforming the European security order. A deeply
integrated community of states or a perfect and uniform
collective security system are examples of such far-
going structural changes.

Institutionalist trends can differ essentially from
each other. While (neo-)liberal institutionalism is
predicated on a rationality assumption behind the
interest-based behaviour of states engaged in security
cooperation, the international society theory is
reflectivist, stressing their subjective sense of being
bound together by a community. (Dunne, 1995, 142) While
states remain sovereign and equal under anarchy, they
constitute an international society whigh is more than
the sum of its parts. A post-cold war international
society does not require a structural transcendence of
the states-system but its reforming; the aim is
generating good security governance. To cushion the
effects of security competition, states devise common
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rules of existence, whereby humanitarian and ethical
aspects become significant factors. (Dunne, 1995, 138)

The second institutionalist line of action in security
modelling, accordingly, stresses the need for a
governance reform, which does not require fundamental
structural changes. Instead, the questions of
leadership, decision-making and joint responsibility
come to the fore. Governance gives intention to order;
governance shapes the system and runs its functions
irrespective of the formal or explicit organizations or
structures (Rosenau, 1992). '

Institutionalist programme

Institutionalist thinking recognizes inter-state
anarchy - the absence of central authority with
distributive and coercive powers - as a key structural
and politiéal factor in the international system. But
institutionalism relativizes the explanatory power of
anarchy in shaping motivations and actions of states;
even in anarchy, international institutions or
cooperation can have a significant impact on
international relations.

One need not choose between a world government and a
hierarchy of states in order to overcome or transcend
the problems inherent in the propensity of states under
anarchy to rely on self-help, reach for relative gains
at the expense of others or search for protection from
cheating by others - the basic characteristics of a
realist behaviour. "Governance without government"
(Rosenau and Czempiel, 1992) is an answer, increasingly
dominating the post-cold war scene in theory and
policy, constructing "a half-way house" between anarchy
and hierarchy (Holsti, 1992, 55-56). In particular,
international regimes "as social institutions
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consisting of agreed upon principles, norms, rules,
procedures and programs'that govern the interaction of
actors in specific issue areas" (Levy et el., 1995,
274) represent such "non-hierarchical, voluntary,
international collective self-regulation and self-
organization of states" (Mayer et al., 1993, 398, 402).

In the epistemological and metatheoretical debates,
liberal institutionalism as an objectivist "outsider"
approach is based on the rational actor model of
interest-formation where cooperation can be explained
without recourse to common beliefs or shared values.
Institutions affect international relations by changing
state policy and behaviour. International society
| thinking comes close to constructivism (Dunne, 1995a)
which sees that institutions can fundamentally change
state interests. According to the reflectivist actor
model, norms are not just constraints or coercive
components of the international system, they'are
constitutive components that play a significant
explanatory role in state behaviour by defining and
reforming interests and identities (Klotz, 1995). Such
a subjectivist "insider" approach understands
cooperation as being what it means to belong to a
community.

In neorealism, structure is exogenous to actors and
causes outcomes such as a tendency towards balance
through socialization and competition, irrespective of
the motives of states. In international society
constructivism, actors constitute structure through
their practices or intersubjective institutions that
are produced by common interests and values, perhaps a
common political culture. Such a change can lead to a
common set of rules or even beyond that to a common
identity. (Dunne, 1995a)
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Order and security in anarchy need not be based on
hierarchical structure, relative power and security
competition among state-actors; institutionalism
suggests that there can be an orderly and peaceful
system of independent states - not different from a
well-functioning state - based on cooperation and
common norms, values and institutions. (Goldmann, 1994,
4) The burden of proof with "internationalism"® is how,
"law, organization, exchange, and communication may be
expected to protect international peace and security"
(Goldmann, 1994, 16). In addition to strengthening
institutions (law or other norms and organizations),
broader social change is sought after by means of, and
in the form of, cooperative interaction at the
international level in the institutionalist programme
transcending the immutable world of realism.
Institutionalism as a theory may be moderate in its
arguments and objectives. It claims that it is
possible, if not solve, at least significantly
ameliorate the instability problem caused by conflict
inherent in a system of independent states. While
denying that national independence and a sustainable
peacable international order are incompatible - as
asserted by realism -, institutionalism does not go as
far as the universalist theory built on the idea of
unity of mankind and a true community of interests
among states or the world society made up of
individuals with common ends and values (Little, 1995,
11). while it is not possible or necessary to replace
anarchy with hierarchy; inherent conflict can be
reduced and constrained through internétional law or
rule making, organizations, interaction and
communication. (Goldmann, 1994, 20-21)

There are two types of international efforts aiming at
peace, security and stability, the two processes being
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parallel and inter-linked. One is conflict-oriented,
"coercive internationalism" (Goldmann, 1994, 4, 23,
27); the other is coexistence-oriented, "accommodative
internationalism" (Goldmann, 1994, 4, 23, 46-47).

Within the coercive activity, the task is to set up,
maintain and reinforce standards of behaviour, and to
solve problems caused by a deviant behaviour such as
violations of justice or eguality. The method is to
strengthen norms and organizations "even if it may mean
coercing unwilling governments into compliance." For
rules to be effective, governments have to comply with
them; for organizations or regimes to have an impact,
governments must comply with their procedural rules and
substantive decisions.

Within the accommodative activity, the task is to bring
states and peoples closer to each other, aiming at
eliminating misperceptions, reducing the
incompatibilities of interests, and increasing empathy
among actors. The method used is creating and
facilitating integration, communication and exchange at
the international level.

The two types of strategy reflect "the
Internationalist’s Dilemma" in striking a balance
between ostracism and empathy toward other states in
upholding rules and promoting accommodation. (Goldmann,
1994, 59, 207) The similar dualism of international
security policy is evident in the international society
of states which can be both constraining (ocutlawing
aggression) and enabling (tolerating difference whilst
facilitating cooperation) on its members. (Dunne, 1995,
126)

Developments have given credence to the political
applications of institutionalism as an effective
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internationalist programme for peace, security and
stability. Norms and organizations are significant
factors in mitigating security dilemmas and creating
confidence among states in the value of cooperation as
a security strategy.

Empirical evidence in Goldmann’s study suggests that
increased cooperation has an impact on peace and
security, if it is far-reaching and multidimensional;
democracy and openness are essential; international
opinion formation makes governments work together; and
institution-building and cooperation reduce the
likelihood of war between states; but the new pressing
issue of intra-state war remains open in the post-cold
war world. (Goldmann, 1994, 203-204)

Realist argumentation

Counter-arguments to the claims of theories relying on
institutions (liberal institutionalism, collective
security, critical theory) express doubts about their
distinctive character from realism, their causal logic
and the empirical record pertaining to the role and
impact of international institutions in shaping state
behaviour. (For an extensive and intensive treatise on
such criticisms, see Mearsheimer, 1994/95)

According to realists, cooperation is constrained and
inhibited by the role of the power structure which
motivates security policies, the logic of security
competition among states, their effort to maximize
their relative power positions and their concern about
security and survival caused by uncertain intentions
and offensive capabilities of others. Under such
conditions, institutions merely mirror the distribution
of power in the system, and common rules agreed by
states reflect self-interest based primarily on the
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international distribution of power.

The core issue is about explaining international
change. In particular, realism is hard-pressed to
account for a change of such a non-linear and
concentrated nature as the non-violent reform,
retrenchment, and dissolution of the Soviet Union from
-the mid-1980s to 1991. (Gaddis, 1992/1993; Allan and
Goldmann, 1992}

Several answers and modifications have been presented
by realists to meet the challenge of change. The debate
has helped to narrow the gap between neorealism and
neoliberalism and illustrated their common
characteristics.

Realism need not be invalidated by the post-1989
transformation, if not strengthened either; power need
not be replaced as the key independent variable by such
intervening factors as norms and institutions, if the
strict structural variant of neorealism gives way to a
non-structural realist argument stressing the
importance of changes in decision-makers’ assessments
of capabilities and interests. By understanding the
domestic forces at work in rival countries, leaders can
tailor their policies to influence the behaviour of the
target states. (Wohlforth, 1994/95; Evangelista, 1995)

Another realist counter-argument notes that
fragmentation and complexity of the international
system emerge in an analysis based on social identity
theory and social psychological factors determining
group behaviour. (Mercer, 1995) Anarchy can generate
"other-help" systems wherein states identify with one
another instead of viewing the other in mere
instrumental terms, but the groups may be inherently
competitive towards each other. The conclusion supports
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the neorealist claim that the principle of action in
anarchy is self-help (Mercer, 1995, 247), but it is a
consequence of intergroup relations in anarchy (Mercer,
1995, 251). As competition is due to structure in neo-
realism, and due to process in constructivism (which
sees that institutions can change state interests),
here it is cognition and desire for a positive social
identity that generate competition. The problems of
self-help and relative gains are only partly overcome,
namely within in-group relations, whereas inter-
institutional relations can remain competitive. Such a
line of reasoning provides a realist interpretation to
the significance of inter-institutional or inter-
regional relations in the post-cold war system.

Another realist answer to the monopoly of the
institutionalist explanation of cooperation is
"contingent realism" (Glaser, 1994/95), which denotes
that under certain conditions adversaries can best
achieve their security goals through cooperative
policies. The best-known example of cooperation as part
of the power game is arms control, in particular during
the cold war. In the search for military security, and
when forces and equipment supporting offensive vs
defensive strategies are distinguishable, states may
opt for cooperation and communication of benign
intentions through arms control or unilateral defence
instead of going for offensive capabilities and
military competition. Cooperative militafy policies can
be a form of self-help under anarchy based on power
calculations. (Glaser, 1994/95, 52-53).

Furthermore, an international security order can be
complex also in realist terms. Among the central
arguments of neo-realism in explaining the Westphalian
states-system are self-help and. functional non-
differentiation: states tend to balance against power
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and threat; and states are differentiated only by their
power position within the system, not by their
functions. Investigation of historical cases reveal a
more complex and multi-faceted realm. States use other
strategies such as hiding from threats by neutrality or
isolation, transcending anarchy by cooPeratiQe
policies, bandwagoning by joining the stronger side for
protection or balancing against a hegemon. (Schroeder,
1994, 117) States of various size and power have been
accorded status and recognition mainly on the basis of
their specific functions within the system and not
their power - a recent example is provided by the
neutrals in the East-West system (Hakovirta, 1988).
States have sought survival by specializing, claiming
important functions and roles within the system. Such
roles evolve and and vary, reflecting historical
change. (Schroeder, 1994, 124-127, 148)

Alternative theories stressing the role of domestic
sources in explaining outcomes - strongest among them
the theory of democratic peace - challenge structural
neorealism and its record as a theory. It is
maintained, however, that structural realism is the
only paradigm that explains the insecure nature of the
anarchic international environment. Domestic and
international determinants can be combined under
realism in the behaviour of a rational and power-
balanciﬁg, value-maximizing state. (Kapstein, 1995)

The theoretical debates have increased openness and
pluralism in the use of realist and liberalist as well
as critical approaches in the investigation of
international relations and phenomena. In such an
atmosphere, exclusion of one theory is not a conclusive
event but the debates are bound to continue.
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3. The OSCE between realism and institutionalism

The OSCE, in particular in the post-cold war
environment, can be seen as an embodiment of
institutionalist thinking on the possibility of
cooperation in security, but it is not isolated from
the effects of power competition as suggested by
realism. The role of the OSCE, operating under the
influence of political legacies and strategic residuals
from the cold war as well as in the midst of post-
division trends in integration and unification, has to
be analyzed in realist terms as well.

The OSCE is an institution created by its participants
and, in most phases of its development, dominated by
great powers and security alliances as well as other
coalitions. Many of its key characteristics, such as
the consensus rule in decision-making, limited
institutional resources and non-hierarchical relations
with other institutions, demonstrate that the OSCE
remains an intergovernmental organization with no self-
expanding dynamics. The members control the effects of
the OSCE on their rooms of manoeuvre by controlling its
use and development.

Yet, the OSCE represents institutionalist thinking
which believes in producing security for members
through an organization that becomes strdnger and more
effective over time. In an earlier study (Mottdld,
1993), the CSCE was seen as representing the
rationalist or Grotian idea among Wight’s three
philosophical schools of international relations
“(Wight, 1991; Yost 1994), although realist or
revdlutionary elements could not be excluded completely
due to the uncertainties of post-cold war
transformation. The OSCE cannot be placed in either end
of the realist—-utopian or realist-idealist continuum
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(Yost, 1994, 278-279); it represents a third, in-
between image. Consistent, albeit limited, steps have
been taken to consolidate its legitimacy, strengthen
its capability and enhance its prestige.
The OSCE study of a security model will have to cope
with social and power-political developments. Its
results will be influenced by the rearrangement of
power relations in post-cold war Europe among the great
powers and international institutions as well as by
institution-building itself.

NATO enlargement

The question of the enlargement of NATO is a prime
reminder of great-power politics in the evolution of
the European security order. The enlargement of the
European Union will affect the structure of the
security order in a fundamental manner, too, even
though its implications differ from those of NATO
enlargement. In order to maintain cooperative and
indivisible security, both enlargement processes have
to be consistent with the integration of Russia in a
unifying Europe, a goal set by both the EU and NATO for
their policies towards Russia and great-power relations
in general.

As a military alliance, NATO represents balance of
power thinking in the design of its security strategy.
In the post-cold war period, NATO has enlarged its role
beyond the core military function of collective defence
for its members by adjusting its security strategies
and establishing outreach programmes. As a result, NATO
is becoming an instrument serving peace operations
under UN collective security and OSCE cooperative
security and promoting out-of-area stability eastwards,
an institutionalist policy by its nature.
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The dualism in the role of NATO is reflected in the
contentious debate on the objectives and effects of its
enlargement. On one hand, enlargement is presented as
projection of stability by its proponents (Talbott,
1995) and, on the other hand, it is viéwed as a
strategic challenge by Russia (Arbatov, 1995). Even
though a NATO-Russian military conflict has been pushed
to the realm of unprobability by the end of East-West
confrontation, the US/NATO and Russia remain the two
centres of military power on the European scene.
‘Military balance, room of strategic maneocuvre and
offence-defence relationship remain on the security—
policy agenda, which is reflected in the Russian
demands for revision of the CFE treaty under the new
post-bipolar conditions. (Falkenrath, 1995) At the same
time, NATO remains a hedge against a resurgent Russia,
as well as a deterrent against conflict in Eastern
Europe or a safety lock against renationalization of
defence in the West. (Glaser, 1994)

NATO is not a self-evident factor of sﬁability,
~however. Multipolarity in the post-cold war system,
according to classical realist theory, revives the
significance of alliances as an instrument in security
policy. But as the international system remains
anarchic, states continue to worry about the
reliability of alliance commitments. The nonideological
character of the poét—cold war world, furthermore, may
weaken the credibility of alliances and raise doubts
whether the conditions of the nonexcludability and
nonrival consumption of security gquarantees are met, as
the public goods theory requires. (Goldstein, 1995, 68-
71) '

On the other hand, NATO’s policy on enlargement
encourages would-be members to seek security through
alignment. Alliance-seeking behaviour is motivated by
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balancing or bandwagoning, the former strategy aiming
at self-preservation and the latter at self-extension
{Schweller, 1994, 74). Both strategies lie behind the
motivations of the active membership-seekers in Central
Europe and the Baltic region; as transition societies,
they seek integration and identification with the
established Western democracies through bandwagoning;
as security-seekers in a grey or middle zone, they seek
protection against a resurgent Russia through power-
balacing. In the post-cold war situation, incentives
exist for both policies, which do not constitute
opposite behaviours although their motivations differ.
Balancing is done for security, the protection of
values, whereas bandwagoning is done in expectation of
making gains, obtaining values. (Schweller, 1994, 104-
107)

Although balancing is identified with stasis and
bandwagoning with change, it is symptomatic of the
post-cold war situation that both of the policies exist
as parallel security strategies. Likewise, the purposes
set by NATO for its enlargement, ensuring the
effectiveness of the alliance in its core function of
collective defence and contributing to stability and
security in the entire Euro-Atlantic (OSCE) area as
part of a broad European security architecture, reflect
simultaneously both realist and institutionalist
thinking. (Study on NATO Enlargement, 1995)

EU enlargement

The European Union represents deep and partly
supranational integration as a security strategy.
Political and economic integration involves the
transfer of sovereignty and the use of shared
sovereignty by independent states for the promotion of
security in the broad sense. As a process, integration
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leads to an accumﬁlation of economic and political
power in a new centre; it can.lead to deepening
integration with concentric circles (Wallace and
Wallace, 1995). The EU is an increasingly important'
factor in the multi-institutional security order.
(Dansk o0g..., 1995, 51-63)

- The EU’'s pre-accession strategy involves support to the
Central European and Baltic states in their transition
towards stable pluralistic democracy and effective
market economy. But the prospect of membership is also
a "carrot" policy, requiring the solution of such
problems as minorities and borders in accordance with
international norms by the candidate countries prior to
accession.’

Because of the demanding membership criteria, EU
enlargement is, above all, a peace-through-democracy
strategy. The pre-accession transition will turn the
candidates into established democfacies, which are
likely to have peaceful relations with the EU members,
whether or not they join the Union themselves.
(Gleditsch, 1995, 561)

While a wider Union would expand the zone of stability
in Europe, it would redraw a structural line of

division in the OSCE space in a new place. EU
enlargement can oniy be a component of the broader
security architecture in Europe. While the EU has a
direct integrative impact on peace in its enlargement
zone, it has an indirect impact on stabilization of the
zone of turmoil eastwards, where the OSCE, COE and

other institutions work for the same goal of democratic
peace.

As power is the central concept in realism, the
liberalist or idealist approaches stress the role of
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democratic states in international relations. The main
explanations in the democratic peace theory of the
distinctive foreign policies of democracies are the
extension of the constraining role of norms from
domestic to external behaviour; institutional
constraints of checks and balances on leaders; and
interdependence by trade and other exchanges. (Russett,
1993; Gowa, 1995)

Despite the relevance of the democratic peace theory in
the post-cold war environment, evidence of its
explanatory power is mixed and contested in the ongoing
discussion. (Gleditsch, 1995; Gowa, 1995; Kapstein,
1995) Democracies do not fight wars with each other,
and the post-cold war expansion of democracy in Europe
has strengthened peace and decreased violence. But a
zone of instability remains and uncertainty prevails in
relations with undemocracies. Democratic peace is not a
simple or straightforward but more demanding and
complicated objective than expected at face value.

Expansion of the community of democratic states, as a
fundamental change in the international system, draws
attention to the significance of the behaviour of
states and their domestic characteristics. In addition
to the societal attributes associated with republican
or representative governance, institutional sources and
international factors explain the peaceful behaviour of
democratic states towards each other. The role played
by the conceptions of justice and propriety by the
political leaders must be included among the factors
accounting for the link between democracies and peace.
The cognitive aspect adds an element of uncertainty to
the democratic peace model. (Kegley and Hermann, 1995)

Another phenomenon complicating the straightforward
linkage between democracy and peace is historical
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evidence which testifies that in the transitional
period of democratization countries become more
aggressive and war-prone and may fight wars with
democracies. (Mansfield and Snyder, 1995) The pattern
linking democratization, belligerent nationalism and
war need not undermine the fationale for promoting
peace through democratization, but it calls for an
effective and determined policy for smoothing the
transition in ways that minimize security risks. The
first lesson is that democratization should aim and
lead to a complete and not partial democracy.
Furthermore, there should be benign strategies for
creating economic and political roles in the new
society for former leaders from the autocratic regime.
A free, competitive marketplace of ideas is vital.
International incentives through support and
cooperation should bolster democratization of the
transition countries. (Mansfield and Snyder, 1995, 94-
97)

Western Europe is changing in a way that is relevant
for the idealistic goal of the democratic peace theory
of transferring to the international level the values
applied inside a democratic state. The EU project of
peace through integration brings to the fore the
consequence for international relations of the decline
of state as a political ordering principle, as a source
of political legitimation and as the main actor. It is
within the EU space where challenges by
"regionalization within and beyond the state" (Haaland,
1995, 107) are felt most strongly. Territorial
representation is becoming less important than
functional or corporate representation, nationhood
expressed in ethnicity or regionalism is becoming more
important than statehood. The conception, connected
with the rise of a modern liberal-democratic system of
state-based governance, of the individual rights of man
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being valid and confined to a given state is not
sufficient any more, which has led to a greater
interest in international institutions as a source of
legitimacy and action. Within the EU, the question of
democratic legitimacy of extra-statal governance is
being tackled with the policy of subsidiarity - with
federalism as a logical even if still largely
contentious final solution. Even though the Union may
be competitive towards other regional or continental or
global actors, it is meeting the democratic criteria of
governance as an international institution. (Haaland,
1995, 112-117)

Integration and a declining state highlight the
complexity of the issue of levels in a future
international system, both in terms of policy and
theory (Onuf, 1995). State, non-state entity, community
can be defined as parts but also as wholes which have
relations with each other and with the whole
international society. A new Europe is also about

determining the levels of action and responsibility.

While the issue of democracy is a challenge for
integration, weakening of the state is a self-evident
or uncontested consequence. Explaining and
understanding the EU remains an issue of rivalry
between neofunctionalist and neorealist theories of
integration, one stressing alternative agents and
trends towards a transnational state, the other state-
centric ideas and intergovernmental bargaining in
producing integration outcomes. (Rosamond, 1995)

For the international society of states conscious of
their common interests and values to extend within the
international system of states in mere interaction, it
presupposes the existence of a world society of
individuals and elites adhering to the same culture and
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sharing a common identity. The dynamics of change in an
uneven international society is generated by the co-
existence of gemeinschaft and gesellschaft societies in
an open states-system. Gemeinschaft ties such as
sentiment, experience, identity, culture pull states
into a much tighter union than gesellschaft ties which
link states on a contractual basis. (Little, 1995, 11-
13)

The global arena is occupied by (European) states-
systems and (non-European) imperial systems, where
pulls toward hegemony and autonomy, respectively,
generate cycles of change. (Little, 1995, 18-29)

The position of the EU can be assessed against an
international system consisting of inner (gemeinschaft)
and outer (gesellschaft) sectors.-Not only the
institutionalist but also the neorealist logic will
drive states held together on a gesellschaft basis to
join states held together on a gemeinschaft basis. The
outer sector will only be permitted to join the inner
sector, however, when its members are prepared to
acknowledge that outer sector members have accepted
their norms. (Little, 1995, 30)

Collective action and collective security

The OSCE security study will reflect the national and
regional diversity of security assessments regarding
what the OSCE should do and what it cannot or even
should not try to do. The linkage between the model
~discussion and the controversy over NATO enlargement is
a case in point. The broad fundamental issue concerns
the characteristics of the security order - "a common
security space" - to be established for the OSCE space.
The capability for generating collective action in
response to security needs and challenges is a key



32

criterion: What kind of a role would be assigned to the
OSCE in such an international order to overcome the
collective action problem?

Collective security - as a theory, doctrine and policy
action - lies at the heart of the matter, even if the
OSCE of today is not and may not become an
international institution providing collective security
proper. Collective security is a concept in a state of
flux.

The end of the cold war has revived an interest in
preventing the return of conflict and confrontation by
collective security as a security model. (Downs and
Iida, 1994) The idea of collective security is
tarnished by the failures of the Wilsonian version of
the League of Nations, labeled too idealistic and
unpractical for a world of sovereign states, and the
post-World war II version of the United Nations, which
has given a special status to the great powers but has
not worked under bipolarity. The idea is given a fresh
look in the post-cold war environment, which is seen as
a chance to make self-interested states cooperate for
security among themselves.

Collective security is a demanding form of collective
self-regulation; a group of states are committed to
maintaining security within them and agreed to punish
collectively any members that violate the system’s
norms upholding the securityﬂand integrity of the
members, separately and in common. At issue is whether
the flaws of collective security pointed out by its
critics (Mearsheimer, 1994/95, 30-33; Downs and Iida,
1994, 20-30), leading to its inability to generate
collective action in bad-weather conditions, can be
overcome in post-cold war circumstances, making it not
only an ideal but also effective model of action in
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international security policy (Kupchan, 1994).

A pragmatic and flexible approach to collective
security may show the way forward. Collective security
as self-regulation is workable if it should generate
more security benefits in protecting members from each
other than would exist in its absence. (Downs and Iida,
1994, 35) As a specific application of collective
security, humanitarian intervention, which may even
involve "microenforcement", demonstrates the complexity
of the concept and policy in a post-cold war milieu.
(Vdyrynen, na)

The collective action dilemma, regarding how norms and
agreements can be sustained in situations where members
have an incentive to renege and free-ride and where
structural features lead to weak decision-making,
remains a permanent challenge for collective security.
The answer may be sought in the role of hegemons or
leading powers or winning coalitions that would make
the system work. (Bianco and Lindsay, 1994)

A concert of powers provides a model which is often
recommended for post-cold war security. (Lipson, 19%4;
vayrynen, na) Based on the lessons of the Concert of
Europe, a concert is an arrangement for effective
cooperation by the great powers over limited but
significant collective goals that would benefit the
whole international order. Neither an international
organization nor a balance of power system, a concert
nevertheless reflects the distribution of power among
actors and operates with traditional diplomatic means.
A concert could perform such security services as
coordination of policiés, regional conflict resolution
or humanitarianAiﬁtervention. Relevance of a concert
model for the post-cold war scene lies in its emphasis
on the mutual recognition of security interests among
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powers, between the Western powers and Russia. (Lipson,
1994, 125-128)

On the other hand, a concert could be viewed as a
transitional arrangement in a two-track policy where,
at the same time, a genuine multilateral system of
collective security is being strengthened through
reforming the UN. (V&yrynen, na, 24) Even a looser
version of collective security may be difficult to
apply, however, in such revolutionary times as the
post-cold war era. (Walt, 1994, 170)

The post-division era has expected and witnessed the
growth of the actual role of the UN and the OSCE in
international security governance. - It is, however, not
those collective organizations or even military
alliances as such that have acted in critical
situations like the Gulf War, Somalia or Bosnia (IFOR)
but coalitions of the willing and able. Their use is a
consequence of the weakness or inadequacy of formal
institutions but it may also reflect a more permanent
underlying logic of collective action in international
security. Such coalitions are not concerts of powers in
the traditional sense - they are more varied by
composition and ad hoc by function - but they do
reflect and may create a sort of structure for the
evolving security order.

If a concert represents a less ambitious version of
security system from the classical collective security,
"republicanism as security governance" (Deudney, 1995)
would be a more ambitious one. With its union-like
structure "more substantial than alliance but short of
a state" (Deudney, 1995, 226), such an order aims at
replacing anarchy and avoiding hierarchy through
"negarchy" as a third, and liberal principle of
political order. (Deudney, 1995, 209)
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The OSCE as a regional institution in the Chapter VIII
meaning - to be harnessed by the "OSCE first" procedure
on the referral of unsurmountable disputes by the OSCE
“to the UNSC® - and the OSCE members as UN member-states
subscribe to the UN collective security system. The
OSCE as an institution, however, represents éooperative
security with a mandate characterized by consensus and
equality in decision-maing and non-enforcement and non-
compellance in collective action. The.cooperative
nature of the security role of the OSCE is embodied in
inclusiveness of participation, equality in decision-
making, consensus rules, comprehensive concept of
security and non-hierarchical doctrine of inter-
institutional relations. (MBttdla, 1995a)

4. Complexity in the management of the European
security order '

The post-cold war scene is a "multisystem" (Deudney,
1995, figure 209) security order in the making: a
variety of security strategies, power structures and
political principles co-exist, connected with security-
policy organizations and institutions in different
stages of development, adaptation, integration and
hierarchy. As an international society, it is
characterized by "uneven" (Little, 1995, 13)
development, consisting of gemeinschaft and
gesellschaft societies.

The mix of institutionalist and realist characteristics
in the European seéurity order provides the framework
for the analysis of the role of the OSCE. As an all-
encompassing institution, the OSCE is affected in its
decision-making and concerted action by the
complexities of institutional development, inter-state
and inter-institutional policies of power and interest
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‘and varieties of security strategies. Management of
structural complexity and governance for effective
security generation lie at the heart of the OSCE
security model.

In terms of power politics, Europe is dominated by
three main actors, the United States, the EU and
Russia. In the short term, the triangle is
characterized by cobperation and partnership along all
its sides, even though instability in Russia brings
uncertainty into its functioning. In the long term,
various combinations of competition and rivalry in the
triangle can be envisaged.

The EU is a centre projecting stability through
integration but its disintegration would lead to a
traditional system of European power politics. (Dansk
©g..., 1995, 75)

Aa a concert, the United States, the EU and Russia
would have to cooperate on stability policy in the
Central and Eastern European zone as well as on
conflict resolution in the CIS space. Although such a
security agenda exists, no such concert of powers is
discerned to be in action. (see Lipson, 1995, 125-128)

The potential for leadership in the post-cold war
multi-institutional and multidimensional politics of
security lies with the US-EU axis. Even though states
with similar positions on traditional security may have
differences over other dimensions of security such as
environment and economy, the situation is an incentive
for the United States and the EU to institutionalize
and solidify their relationship. They could provide
leadership for the promotion of multilateral collective
action around the new security agenda. (Peterson-Ward,
1995, 149) It is obvious, however, that the US-EU role
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is short of hegemonic leadership, which will not be a
solution to the rearrangement of post-cold war
security.

Leadership is a dualistic issue; on one hand, a leader
should set standards of behaviour, provide material
resources and assume burdens of maintaining public
goods, leading the system away from anarchy and towards
stable, normative structures; in this sense, leadership
is management and governance. On the other hand, a
leader should employ skills to motivate followers to
accept public goods provided and to organize action
rather than merely provide public goods. (Wiener, 1995,
222-223)

In terms of inter-institutional relations, the basic
solution registered in the Helsinki CSCE Document 1992
recognizes "mutﬁally reinforcing institutions, each
with its own area of action and responsibility." The
doctrine provides a basis for cooperation and a
rational division of labour between institutions. A
situation where no institutions are being dismantled
allows also for competition and overlapping. Making
institutions work better together is a key to future
security.

The main institutions, the EU, NATOC and the OSCE, can
be seen placed in a triangle where theyiperform
security functions, bring capabilities and security
strategies to the functioning of the security order (on
the triangle idea, see Waver, 1994):

- the 0OSCE, an all-European organization, performing
norm formulation and having but limited capabilities
for transition support, stability promotion and
conflict management, representing cooperative security
but being also relevant for collective security or
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concert as security models;

- the EU, a regional organization, molding the
political-economic order, supporting transition and
promoting stability through its resources, representing
integration as a security model;

- NATO, a regional organisation, leading military
transformation with its resources, performing conflict
~management tasks through its capabilities, representing
alliance/balance of power strategy but also
cooperation.

The three organizations are connected as a triangle by
side organizations or processes: the WEU as a link
between the EU and NATO; the stability pact initiated
and run by the EU and turned over to the OSCE for
‘review and implementation; NATO’s NACC/PfP programmes
aimed at improving the capabilities of states to
military crisis management within an OSCE mandate.

In terms of conflict formation and resolution, the OSCE
space is divided into a zone of democracy and stability
(EU-NATQ) projecting stability eastward, a zone of
transition or instability with risks of conflict
(Central-Eastern Europe-CIS) and a zone of conflict
(former Yugoslavia, parts of former Soviet Union).
(Dansk og..., 1995, 72)

causes for conflict are structural, having to do with
such factors as power, sovereignty, territory, national
interest; or functional, having to do with
uncertainties, difficulties and instabilities connected
with social, political and economic transformation,
integration, and transnationalism. (see Conflicts in
the OSCE Area, 1995)
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Understanding the dynamics of post-cold war conflict is
a key challenge to any OSCE security strategy. The list
of root causes or background factors behind intra-
state, intra-federal, and inter-state conflicts is
long: implementation of national self-determination;
status of national minorities; determination of the
society-state relationship; identity and ethnicity;
formation of new states; and leadership responsibility.

Resolution of post-cold war intranational, inter-ethnic
conflict places the principles of Westphalian
sovereignty and territorial integrity, wWilsonian self-
determination and democratization and post-World War II
human and minority rights regimes and peaceful change
of borders in tension with each other. (Leatherman and
vayrynen, 1995, 66)

Resolution of ethnic conflicts, often intractable,
mostly complex and difficult, requires not only
understanding of their root causes and processes but
also the innovative use of governmental, non-
governmental and international instruments. Not only
the methods and processes involved in conflict
resolution but also such outcomes as secession,
increased autonomy, incorporation and power sharing and
peaceful division of states, calling for the
redefinition of sovereignty, show that ethnic conflict
managemént and resolution may have fundamental
implications for the international order. (Vdyrynen,
1994)

International mediation - or any other form of
intervention as a form of conflict management - can
become a force for change in the security system.
Depending on the underlying theoretical assumptions,
international conflicts may be viewed as a problem of
order or as an opportunity for change. Within the
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international society approach, conflict is not
considered endemic to the system or a problem of order,
and conflict resolution can become a means to achieve
or re-establish legitimate social relationships'or
institutions. Within structural theory, mediation can
‘be a form of domination by the powerful to prevent or
achieve changes in the structure through conflict., When
conflict is viewed as a problem of order, mediation may
be power brokerage, within realism, or re-aligning
perceptions, within political psychology, among the
parties. (Kleiboer and 't Hart, 1995, figure 313)

5. Structure and governance in an OSCE security model

The discussion on a future 0OSCE security model is
centred around such broad issue-areas as the role of
norms and principles in security governance; regional
aspects; harnessing the institutional and functional
potential of the OSCE’'s; embedding the OSCE in the
relationship among the evolving European and
transatlantic security institutions; and the
transformation of the European security order as a
whole.

Institutional change within the OSCE seems to be
'slowing down or reaching its limits. There are
political obstacles which can be demonstrated by the
political infeasibility of such radical ideas as:
transcending or revoking the rule of consensus in
decision-making; giving the OSCE and its commitments a
legal competence; making the OSCE into a full-fledged
international organization; creating a European
security council with the authority of making binding
decisions; entrusting the OSCE with a coordinating role
or an authoritf over other European and regional .
organizations in a hierarchy.
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There is no consensus on the advisability of a uniform
- such as an OSCE-centred - security structure. The
complexity, unevenness and flexibility of the security
order may be beneficial to European security, in
particular as long as uncertainties and instabilities

- of the post-cold war scene continue.

The participating states realize that institutional
limitations are not the only obstacle to results. The
~emphasis has been shifted to the use by the members of
their joint institutions and mechanisms and other
aspects of governance. ‘

In the three functional areas of security policy,
stability promotion, conflict management, military
stability, the OSCE has performed varying and
developing roles. (for a review, see HOynck, 1995)

In stability promotion, the OSCE provides legitimacy
and support to countries in transition as the source of
common norms and principles of democracy, the rule of
law and economic liberty. Furthermore, the OSCE has its
support programmes (ODIHR), and it is cooperating with
the Council of Europe in promoting democratic security.
The main institution in stability policy is the
European Union with its resources and policies for
transition support and stability projection eastwards.
NATO and the WEU have a similar policy of transition
support and stability projection in the military
sphere. ’

The experience with the European Convention on Human
Rights and the EC Court of Justice show that effective
international regimes for promoting human rights depend
on the prior convergence of domestic practices and
institutions that mediate between society and state.
Effective regimes with supranational abjudication and
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consistent compliance are likely to spread slowly
outside Western Europe. QOutside the core region, there
is time and place for the EU to use the promise of
eventual membership, for the COE to use its post-
membership support and follow-up mechanisms and for
OSCE to use the more traditional instruments like soft-
law norms and support to strengthening domestic civil
societies and democratic political institutions. (see
Moravcsik, 1995)

Conflict management covers activities and arrangements
aimed at the total life cycle of conflict, providing
the various phases of conflict with appropriate
responses.

- Early warning is provided by the development of
indicators and mechanisms by which escalatory conflicts
can be identified at an early stage and in a manner
that preconditions for effective preventive action are
created. (Leatherman and Vdyrynen, 1995, 59)

- Conflict prevention is provided by political actions
by which governments and international organizations
try to defuse the outbreak of violence and stop or slow
down escalation of conflicts. (Leatherman and Vayrynen,
1995, 61) |

- Conflict resolution is a state of affairs in which
the parties agree to remove the perceived conflict
through a mutually acceptable solution. Termination of
conflict removes the uifiderlying source of conflict;
settlement achieves a settlement of cessation of overt
hostility. (Leatherman and Vayrynen, 1995, 65)

- Peace-building means demilitarization of conflict,
disarmament of the warring parties, reconciliation and
the political, social and economic reconstruction and
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rehabilitation of society. (Leatherman and Vdyrynen,
1995, 73)

In conflict management, the OSCE has reached its best
results in early warning (HCNM) (Bloed, 1995; van der
Stoel, 1995) and conflict preventidn {HCNM, CiO,
missions) as well as political crisis management (CiO,
missions). (Survey of OSCE Long-Term Missions, 1995)

Early warning could be the most fruitful area for
further enhancement of the OSCE role. Another
instrument in demand is peaceful settlement of disputes
for which the OSCE offers a number of mechanisms. The
OSCE may be a more acceptable tool of the international
community in internal conflicts and disputes than
other, politically exclusive institutions.

The OSCE remains a key forum for dealing with issues
related to Russia’s security interests and its
geopolitical place in the new unifying Europe and also
security problems within the CIS region. This
perspective underlines the OSCE’s role as the main
instrument responsible for preventing new lines of
division in Europe.

The policy of conflict management - mediation as well
as humanitarian or military interventions - may create
its own structure with zones of different
accountability in reality. Mechanisms for conflict
management are used not only for implementation of
common norms but also for deterrence of violations. A
stick-and-carrot policy is more effective with
countries that have other, broader interests to attend
to in their relations with the reviewers; this rule
affects the Central European candidate countries’
relationship with the EU and NATO. On the other hand,
the influence is weaker with countries that have no
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perspective of membership or tangible rewards from
norm-abiding behaviour. Accordingly, the OSCE remains a
key forum for non-exclusive security. Inclusiveness
creates the basis for its flexible role.

In military crisis management, a first OSCE
peacekeeping operation remains under preparation and
planning. An important factor for the future role of
the OSCE in conflict management is further
operationalization of its cooperation with the UN under
Chapter VIII.

The impact of multilateral organizations on state
behaviour can be assessed by looking into situations
where institutional consensus rules have been
inconvenient for governments in the light of their
national interests. In former Yugoslavia, where the EU,
the UN and NATO have been the main institutional actors
in crisis management, multilateralism has mattered in

the policies of the main powers. (Jakobsen, 1995)

Multilateral institutions are durable but their use is
subject to the influence of domestic factors.
Furthermore, the Contact Group is an example of
coalition politics which is played behind the formal
international institutions. Since former Yugoslavia has
not been a matter of vital interest for the main
powers, crisis management does not refute the argument
that the impact of multilateralism is limited. Despite
certain successes, the consensus principle within
multilateral organizations has also worked as an excuse
for inaction. (Jakobsen, 1995)

In military-strateqgic stability, outside the strategic-
nuclear sphere, the OSCE will act as the only forum for
future European arms control in the post-CFE period.
The OSCE norms set guidelines for further reforms and
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changes in defence systems and security arrangements
and for military partnerships, guided by the principle
of sovereign equality and the freedom of choice of
states.

The main challenge for cooperation in military affairs
is the change from a bipolar into a complex milieu,
where regional and local considerations of stability
and offence-defence relationships dominate the agenda.
Furthermore, the agenda includes ideas and proposals on
developing, perfecting and harmonizing the OSCE and CFE
regimes on confidence- and security building measures
and arms control in the conventional sphere.

The post-cold war security environment has also
“inspired a discussion on the future of nuclear weapons
and their devolution or elimination in security policy.
(Gompert et al., 1995; Kamp, 1995; 0’Neill, 1995)

%* %%

The place and role of the OSCE in the functional areas
of collective security policy as well as the background
theories and political trends in structure and
governance of the complex security order are summarized
in Table 1.
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Table 1. An OSCE security model; structure and
governance in three functional areas of security policy

1.1. Stability promotion

- theoretical basis: Institutionalist theory.
Democratic peace theory. Political and economic
regional integration. Cooperation in the wider region.

- goals: Democratic security. Enlargement of the
democratic zone. Stabilization through change. A
democratic community of states.

- institutions: The European Union as an integrative
force and as a source of support to democratic
transition. The Council of Europe as a source of
transition support and monitoring. The OSCE as a source
of legitimation and support. NATO/NACC/PfP as a source
of support to transition.

- role of the OSCE: Normative guidelines. Legitimation.
Limited operative functions.

- relationships: EU-Central European countries. COE-
Central European countries. OSCE-CIS countries. NATO-
PfP partners.

- governance: Prevention. Accountability. Accommodative

activity.
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2. Conflict management

- theoretical basis: Institutionalist and realist
theory. Cooperation and collective action. Partnership
across institutional divisions.

- goals: A compliance and accountability regime.

- institutions: The OSCE as a mandate provider in
military crisis management, actor in conflict
prevention and post-conflit rehabilitation. The UN as a
mandate provider, actor in crisis management. NATO éér
an actor and organizer in crisis management. Coalitions
"of the able and willing. ' '

- role of the OSCE: Normative guidelines and
legitimacy. Operative functions in early warning,
conflict prevention, potentially crisis management,
peace-building. '

- relationshiﬁs: OSCE-unstable countries. Inter-
institutional coordination and cooperation.

- governance: Management. Coercive and accommodative
activity.
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3. Military-strategic stability

- theoretical basis: Realist and institutionalist
theory. Cooperation and partnership. Balance of power.
Security competition.

- goals: Stability through defensiveness, transparency.
Cooperative deterrence.

- institutions: NATO as a provider of collective
defence. The OSCE as a forum for arms control.
Alliances. Coalitions.

- relationships: US/NATO-Russia. States in conflict
regions. Militarily aligned-non-aligned.

- role of the OSCE: Normative guidelines. Operative
functions in CSBM. Forum for future arms control.

—‘governance: Protection. Dialogue. Power-balancing.
Coercive activity.
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Conclusions

A security model or a common security space for the
OSCE region consists of goals, strategies,
institutions, functional activities, and governance
principles.

In a multisystem and uneven order, an environment where
democracy and stability vary, institutionalism works as
a complex network of ties and bonds, based on a common
set of norms and principles.

The partnership and enlargement policies of the EU and
NATO and their interface with the role of Russia set a
scene where forces of institutionalism and realism co-
exist.

While being embedded in inter-institutional competition
and cooperation, the OSCE has a role which is unique in
several respects. '

- As a pan-European institution, the OSCE has to be a
guarantor against a new division of Europe where the
structure is diversified and states find themselves in
different stages of democratic transition and
integration. Performing its unifying role, the OSCE has
to accommodate the evolution of other institutions such
as the EU and NATO. The OSCE will be a bridge over the
"soft" lines of division in Europe, giving reassurance
of the indivisibility of security. |

- The OSCE has to contribute to the resolution of the
collective action dilemma among states that have
different interests and agendas. Although the OSCE is
not a forum for collective security, it can create
confidence in security cooperation and facilitate
political will and leadership for collective action.
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~ The OSCE can provide instruments for all functional
sectors of security policy, stability promotion,
conflict management and military stability. The OSCE in
a significant forum for developing and formulating
coordination, cooperation and the division of labour
among security-related institutions.

- To meet the normative challenge, the OSCE has to
ensure equality for all states and regions and ,
guarantee the indivisibility of security for the whole
OSCE space. The common rules of conduct and commitments
provide a promise of support and assistance but also
presuppose accountability for complying with the norms.
While the OSCE is strong on norms, it is weak on
creating a common identity.

The OSCE remains a gesellschaft organization as far as
its impact on a common identity and culture is
concerned; it is weak in terms of its resources and
competences. The main role of the OSCE is on the
coercive or constraining side, upholding and
implementing common rules. It is the exclusive
gemeinschaft organizations such as the EU and NATO that
are effective in the accommodative or enabling side,
creating empathy and facilitating cooperation among
states.

The chailenge of collective action for the OSCE remains
large under such circumstances. Both a concert of
powers, on one hand, and a system of collective
security, on the other hand, involve problems of
principle and implementation. A tighter union among
OSCE members through further institutional development
is equally unlikely.

There are limits to structural reforms and
opportunities for governance reforms.
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The research and policy question for the future is to
what extent institutional and functional developments
within the OSCE can generate.a capability for
‘transition support, and provide a forum for collective

action in conflict management, sufficient to prevent or

reverse a trend towards divisibility of security in the
OSCE space. It is around this challenge where the

institutionalist and realist perspectives of the OSCE

are determined.




52

Notes

The present paper is part of ongoing research and may
be viewed as an interim report.

1. The mandate is included in Chapter VII of the
Decisions section of the Budapest Summit document: CSCE
Budapest Document 1994. Towards A Genuine Partnership
in a New Era, CSCE, Budapest 1994. Decisions of the
Budapest Ministerial are included in Fifth Meeting of
the Ministerial Council. Chairman’s Summary. Decisions

of the Budapest Ministerial Council Meeting, OSCE,
Budapest 1995.

2, The principles of mutual relations between and rules
of competence of security-policy institutions and
organizations are determined in para 24 of the CSCE
Helsinki Summit declaration: CSCE Helsinki Document

1992. The Challenges of Change, CSCE, Helsinki 1992.

3. The model of three functional areas in security
policy is developed in (MBtt8ld, 1995b); for a similar
approach, see also Keatinge (1995).

4. This section follows closely that in my paper
'Neonormativism and the OSCE: A Commentary on the
Theory and Practice of Producing International
Security’, presented at the 36th Annual ISA Convention,
Chicago, Il1l1., 21-25 February 1995.

5. "Multilateralism" - an institutional form which
coordinates relations among states on the basis of
generalized principles of conduct - means that all
states subscribe to principles irrespective of their
particular interests or strategic situations and expect
diffuse reciprocity. If multilateralism finds
expression in an organization, its decision-making
rules become an important determinant of policy
behaviour. (Jakobsen, 1995, 366)

6. Goldmann (1994) uses the term "internationalism" for
what is here placed under the general heading of
institutionalism.

7. The EU project for a stability pact is a case in
point. The Pact on Stability in Europe, consisting of a
political declaration, a list of good-neighbourliness
and cooperation agreements and arrangements by the nine
Central European and Baltic states with EU members and
among themselves and other countries, and a
supplementary list of measures taken or planned by the
EU, was adopted in the Paris concluding conference, 20-
21 March 1995. One of the innovation of the Pact is the
constitution of regional round tables.
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8. The EU-sponsored idea, the Kinkel-Kooijmans
proposal, presented to the Budapest review meeting
1994, would not change the competences of the UN or the
OSCE but generate operative cooperation in conflict

management.
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The OSCE in the Maintenance of International Peace and Security

Ambassador Rauno Viemerd

Key note speach on the concept of "early warning" in the OSCE-

The OSCE conflict prevention instruments are a result of -
hiétorical process which is characterised by the lack of

- existing ready made tools which could be used to meet the
challenges in the post cold war situation. Accordingly, these
instruments have been developéd in an evblutidnary manner 4as

responses to the emerging problems.

In addition to the overall political consultation process the
inventory of Helsinki Document 1992 contains the following three
main elements of conflict management:

Early warning, conflict prevention and crisis management
{including missions and CSCE peacekeeping) and peaceful

settlement of crisis.

The aim of early warning is to alert the OSCE bodies and provide
them with relevant information in advance in order to give them

enough time to react and take measures by preventive diplomacy

or other means.



These impulses may come in from the member countries, Chairman
in Office, High Commissioner on National Minorities, Eeads of
M%ssions, Greoups of states, personal representative of The

C.1i.0, Fact finding missions, NGO's etc.

After having received an early warning, the 0SCE decision making
body today, as a rule, the Permanent Counqil will decide whether
they'need more information. In the next phase the OSCE will
start négotiafions, conciliation or other appropriate measures
in order to solve the problem. If measures are needed, the
Permanent Council may decide to use one or some of the

mechanisms.

What is described above is an ideal case. In the real life
however the reasons for conflicts, measures and countermeasures
are blurred by actors in time and scope. Conséquently, a clear
line between early warning and preventive diplomacy would be
rathef‘artificial. The order of the measures taken is seldom so

clear and consequent as described above.

The Helsinki decisions provide rather little operational
guidance for the use of early warning. Experience suggest that
there is‘still much to learn about how best to use early warning
and about the possibilities it can offer. As a matter of fact

there is no ready made concepft of early warning yvet in the OSCE.

The clearest definition of early warning is to be found in the
mandate of the HNCM. It says i.a.:

"The HCMN will provide early warning and, as appropriate, early
action at the eari&est possible stage in regard to tension
involving national minority issues which have not yet developed
beyond an early warning stage, but, in the judgement of the HNCH
have the potential to develop into a conflict within the CSCE
area, affecting peace, stability or relations between
participating countries, requiring the attention of and action
by the Council or the CS0".
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Most of the work of the HCNM is silent diplomacy, persuasion of
the parties to solve their disagreements and efforts to find
solutions to their disbutes.

The HCNM can also get involved with more concrete problems;
Sometimes he is asked to give opinion a draft legislation

concerning human rights etc.
Problems involved in connection of early warning are manifold.

Firstly: Problem of the availability of early information on
possible emerging conflicfs. Many countries and parts of the
OSCE region are not yet in covered by the media as we understand
it in fhe western industrialised countries.

Secondly: The ability of the conflicting party or parties to
draw enough attention to the problems due to political,
technical or cultural reasons.

Thirdly: Enormous amount of events and problems which do not
come to fhe publicity or which simply are not kﬁown, cmitted by
the press, gove;nmehts etc.

Fourthly: Eﬁen in the case, that the needed information would
be available, the party or the parties concerned might not be
ready to utilise the good services offered.

Etc, etc, ...

The ability to observe and interprete the signals of a potentiel
conflict is of vital importance for the international community.
In order to illustrate the difficulty of the task, I would like
to cite a study which was made on the outbreak of Yugoslavian
crisis. I.a. following omissions were made by the internatioconal
community:

-non-observation of warning signals

-non-pgbservation of crisis developments

-insufficient knowledge of facts affecting the crisis
-insufficient observation of events

-misinterpretation of known warning signals

-stereotypic thinking
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~false analogies in the expectations of developments
~false extrapolation of developments
~-too optimistic expectations of raticonal behaviour by

conflicting parties

. -misinterpretation of the influence of domestic policies on

events

Of course, I am not saying that the war in Bosnia could héve

been avoidéd, if theée signals had been correctly understood not
necessarily even if the international community would have taken
early action. The most crucial factor‘also here is the political

will of the internaticonal community to act.

I believe though that it is possible to collect information and

analyse it in order to find out the risk-factors in a given

environment and situation and give, if necessary, an early

warning against'poténtial conflicts.

Essential in,this respect is that we are able to feceivé, read

and interprete correctly and early enough those signals which

are symptomatic to the developments in a society or between

states embarking an open conflict. For that purpose we should be
able to develop a framework of variables trough which it is
possible to filter and register indicators essential to the

birth of various types of conflicts.

I.believe that even if conflicts are not similar, their reasons
have some commoOn characteristics. To these I would include i.a.
following factors:

Changes in society in general and especially in the formation of
new states followed by ethnic, national and international
tensions; democratisation, human rights problems, social and
economic tensions, redivision of land, property and labour,

internal power struggle, mass migration etc.

Another aim of an early warning strategy should be to develop a

raster trough which it would be possible to foresee the what
!




might be the propability, intensity, gravity and nature of the
conflict.

This is certainly a difficult, if not impossible task, reasons
being i.a. limited capacity in human and other resources,
lacking expertise etc. Nothing should basically, however,
prevent us trying to do this - let alone to fall into fatalism. -

Therefore I think, it would be important i.a. to consider
carefully the composition membership of the OSCE missions and
fact finding groups so that'they would have the widest possible
experience and expertise in relevant areas (politics, socia1 
sciences, history, cultgre etc) according to the particular
needs of the country/regidn concerned. This may sound self
evident, but we khow from ekperience that it is not always easy

to find optimal people to these vacancies.

Furthérmore, when developing‘early warning cépability, enough
attention should be devoted organising'the collecting the flow
of information. The impprtanée of écces to information cannot be
overestimatéd. In a conflict or preconflict situation the
sources of information are not always sufficient. On the
contrary. They are often poor or/and onesided. Free media is not
always sélf— evident. The same goes to the freedom of oppositioﬂ
or other kind of organised interest groups, like labour unions,
NGO s etc. Sometimes the authorities are not necessarily very

cooperative or objective.

The need for various scurces of information is important
especially in emerging democracies. In this respect the NGO’ s
and other groups alike can play a very valuable role just to

mention two perhaps most valuable roles of them:

Firstly: Having often close connections to the local
communities, the NGO s can provide very valuable information
trough their networks in the field. Secondly: Being in position

of having or establishing confidential relations with the



parties, they can facilitate the dialoque and thus render
valuable services to the OSCE's capability in early warningi

OSCE has developed cooperation with the NGO's in the last couple
of years and good results have been achieved. No doubt, there 1s

still room for development in thls respect.

+++




. ISTITUTO AFFARI
181 qTeaNAZIONALL - ROMA

i

Clen  AGMBL.
1S APR. 1996

T SLIOTECA




ny

;_
The  High Commissioner on National Minorities (HCNM):
Development of the Mandate
DRAFT '

Maria Amor Martin Estébanez (Turku Group) - Rome Meeting.

‘Working hypothesis: The HCNM, avantgard expression of the

need. for the practical realisation of'the OSCE ‘comprehensive
concept of security.

I. Introduction

II. Internal ‘Aspects of the HCNM Mandate
IT.1. Dynamlc Aspects of the HCNM Madate: Rarily Warning
and Early Actlon B . -
IT.2. Statlc Aspects of the HCNM Mandate:.The

:Instltutlonal Character

'III.. External Aspects of the HCNM Mandate

IV. Concluding Remarks
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I. Introduction

The HCNM was established in 1992, in a separate Chapter

II of the Helsinki Decisions, entitled: 'CSCE High
Commissioner on Naticnal Minorities’. The mandate, profile,
appointment, early warning and early action functions,
accountability, sources of information, parties directly
concerned with his/her action, conditions of travel,
involvement of experts and budget of the HCNM were regulated
within this chapter. Other references to the High
Commissioner were included under Chapter III: ‘Early Warning,
Conflict Prevention and Crisis Management (including Fact-
finding and Rapporteur Missions and CSCE Peacekeeping),
Peaceful Settlement of Disputes’. In the latter, the HCNM was
mentioned among those entities which could draw the attention
of the €SO, through the Chairman in Office,! to "situations
within the CSCE area which have the potential to develop into
crises, including armed conflicts...n".2

'~ In the Budapest Decisibns, the bnly referénces to the
HCNM are contained in Chapter VIII, dealing with the Human
Dimension. 'In the section entitled';Enhancing Compliance with
CSCE Commitments and Promoting Cooperation and Dialogue in the
Human Dimension’ the participating States "reconfirm their
appreciation for the HCNM, who has, fully in line with his
mandate, been able to focus on, and to successfully address a
number of national minority issues, taking also into account
specific situations of participating States and of parties

directly concerned"?

and "encourage the HCNM to continue his
present activities, and support him on taking up new and
further ones, including those related to his recommendations.
They will increase their efforts to implement these
recommendations”. In addition, the participating States

encourage "the Chairman-in-Office to inform the Permanent

! Helsinki Decisions, 1, 5.
2 fbid., 111, 3.
3 Budapest Decisions VIIL 7.




Council of serious cases of alleged non-implementation of
human dimension commitments, including on the basis of
reports and recommendations ..." of the HCNM.%® Another
reference to the HCNM activity is provided in the section
dealing with national minorities.

The inclusion of these references to the HCNM in the
chapter of the Budapest Decisions dealing with the Human
Dimension, when in the Helsinki decisions the HCNM had
received a separate treatment, while being defined as an
"instrument of conflict prevention at the earliest possible
stage"’ may not be coincidentdal, or the mere expression of the
positive effects that the conflict prevention activities of
the HCNM have had on the implementation of human dimension
commitments. It may also be the - probably invceluntary -
reflection of a process whereby the HCNM besides its security
based characteristics is increasingly becoming an expression
of the comprehensive approach to security defining the OSCE
and-determining its uﬁiqueness. Although this evolving
connection between the security and particularly human
dimension aspects of the OSCE, reflected in the Budapest
doéument,'might have encountered the. opposition of some OSCE
States, as an unforeseen, undesired development of the
institutional and executive OSCE framework, this evolution is
in fact developing in a smooth manner. Although during the
discussions leading to the adoption of the Budapest document
reluctance was expressed against the introduction of
references to the ﬁCNM within those provisions dealing with
national minorities, no reluctance was encountered as to their
only inclusion in the chapter dealing with the human
dimension.

In addition, the actiwvities of the HCNM seem to be
actively contributing to the cryistalisation of the OSCE
comprehensive security approach, as the HCNM is establishing
strong links between security, on the one hand, and

particularly the human dimension, but alsc economic and other

4 Ibid., VHLG.
5 Helsinki Decisions, 1, 2.
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aspects of the OSCE on the other.

II. Internal Aspects of the HCNM Mandate

IX.1. Dynamic¢ Aspects: Early Warning and Early Action

According to the mandate, the HCNM '"will provide ‘early
warning’ and, as appropriate, ’‘early action’ at the earliest
possible stage in regard to tensions involving national
minority issues which have not yet developed beyond an early
warning stage, but, in the judgement of the High Commissioner,
have the potential to develop into a conflict within the CSCE
area, affecting peace, stability or relations between
participating States, requiring the attention of and action by
the Council or the CSO". 7

The Helsinki decisions provide for a description of the
‘early warniﬁg' and 'early‘action* activities of the HCNM.
The differentiation between both types of activities is
relevant to delimit‘the'scope for independent action by the
HCNM. However, this differentiation cannot be easily
established on the basis of the nature of the activities being
described. ‘Early warning’ includes the obtention of first-
hand information from all the parties directly involved, the
discussion of the questions with the parties, and wheré
appropriate, the promotion of dialogue, confidence and
cooperation between them.® ‘Early action’ includes the
entering "into further contact and closer consultations with
the parties concerned with a view to the possible solutions".?
Although from a formal perspective both types of activity may
have been differentiated,.froﬁ a substantive one both types of
activity seem rather similar. The fact that ’early warning'’
activities have been placed in the framework of ‘a visit’ to &
participating State does not seem to introduce any relevant
clarification as to the character of its activity and its

differentiation from ‘early action’.

O lelsinki Decisions, 1, 12,
7 Ibid., 11, 16.
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The use of the words "and, as appropriate" however, seem
to determine first, that both types of action may succeed one
another and secondly, that ‘early action’ does not have to
follow necessarily the existence of ’'early warning’.

The drawing of the dividing line between both types of
activity seems to correspond, first, to the formal ’‘provision
of early warning’, i;e. the issuing of a formal ‘early
warning’ by the HCNM and its prompt communication by the
Chairman-in-Office to the CSO (PC). ‘This takes place if, on
the basis of exchanges of communications and contacts with
relevant parties, the HCNM concludes that there is a prima
facie risk of potential conflict, Thus, the ultimate factor
determining the move from an ‘early warning’ to an ’‘early
action’ stage in theuHCNM activities is the HCNM's power of
decision in this fieid. Once the ’‘early action’ stage is
reached, the CSO may alter the mandate of the HCNM.®

The second and practical dividing line between both types
of éctivity seems to derive from the HCNM’s own capacity of
assesment -in this field. As & conseguence, the ‘early action’
stage has never comeiinto effect yet. The handing out of a
pre-cbnflict situatioh to the  the OSCEIpoiitical bodies‘and‘
procedures through tﬁe provisidn of an éarly—warning would .
entail the recognition that the HCNM has reached the limit of
its
ability to deal with a determined pre-conflict situation
within its mandate. This practise of non-use of the ‘early
action’ type of preventive diplomacy foreseen in the mandate
of the HCNM has been supported so far by the fact that non of
the situations in which the HCNM has become involved has
further developed into viclent inter-group conflict.

This practise evidences also the non-restrictive, flexible
character of the mandate of the HCNM, which has allowed the
HCNM to address the different situations in which he has
become involved within the ’early warning’ stage part of the
mandate.

8 Ibig., 11, 16.
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The importance of the distinction between both phases of
the activity of the HCNM, lies on the establishment of who is
the holder of the power of initiative and decision-making with
regard to the preventive diplomacy exercise concerning
tensions involving minorities. Whenever "a particular
national minority issue has been brought to the attention of
the CS0O, the involvement of the High Commissioner will require
a request and a specific mandate from the CSO".° After an
'‘early warning’ has been issued, the power of initiative‘and
decision-making of the HCNM is restricted to the possibility
of recommending "that he/she be authorised to enter into
further contact and closer consultation with the parties
concerned with a view to possible solutions, according to a
mandate to be decided by the €so".' This implies that once
the CSO becomes involved in a minority issue, the functions of
the HCNM are determined by the decision of the CSO. The
preventive diplomacy exercise which follows loses its ‘HCNM
speéificity', to become an exercise of preventive diplomacy
common to those falling within the domain of competence of thse
OSCE political. bodies.

The specificity of the preventive action of the HCNM lies
precisely on the fact that disputes dealt with under its |
initiative and decision-making power do not constitute Inter-
state disputes in a proper sense. They constitute instead
disputes and tensions between State and Non-state actors, and
this determines their being addressed, at least in principle,
by a separate, independent body whose decisions are not
dependent of Inter-state and political relations. Once a
situation concerning minorities has become object of attention
of an OSCE body whose decision-making is determined by Inter-
state relations, the ‘early warning’ and 'preventive action’
activities must be carried out in accordance with Chapter III
of the Helsinki Decisions.

The present HCNM has defined his own mission as two-£fold:

"first, to try to contain and de-escalate tensions concerning

Y Ibid., 11, 7.
10 qhid., 11, 16,



minority issues, and second, to alert the CSCE whenever such
tensions threaten to develop to such a level that I would not
be able to contain them with the means at my disposal".!' The
means at the disposal of the HCNM have in fact strongly -
regssembled the €SO initial activities of ‘Political management
of crisis’ under Chapter III of the Helsinki decisions,
including the promotion of steps to avoid any action which
could aggravate the situation; the Seeking.of independent
advice from relevant experts (ex. the HCNM team of experts to
Hungary and the Slovak Republic) institutions and
1nternatlonal organisations (ex. bilateral and trilateral
consultatlons with the Council of Europe and the UN), or the
setting up of frameworks for negotiated settlements {ex. the
series of round tables established in Ukraine). This
interpretation of the means at the disposal of the HCNM still
fall within the scope of the provisidns,regerdingA'earlyn
warning’ activities contained in Chapter II, 12 of the’ :
Heleinki Decisions. The means that the HCNM has used go far
can be considered as comprised within the reference to the

promotlon of dialogue, confidence and cooperatlon between the

parties’, included in this provision.. The. only element. whlch'

could introduce doubts isg the ’'during a visit” rethrement.
However, the latter restriction, as well as other light-weight
restrictions contained in Chapter II seem irrelevant both on
the basis of the "discouraging’ attitude with which ’‘the
provision of early warning’ has been approached within the
HCNM mandate'? and on the State support for the HCNM line of
action reflected in the Budapest Decisions.

In conclusion, the assessment by the HCNM of the
possibilities to contain an escalation with the wide means at
its disposal seems to determine the character and content of
its own competence. It also determines when a dispute starts

to be considered mainly as a dispute ’Etatique'; then "the C80

1 Mayx van der Stoel: "Preventing conflict and building peace: a challenge for the CSCE' ia NATO review no. 4,
August 1994,

12 gec for cxample, Ibid., 1Y, 1S and 11, 21
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will promote steps by the State or States concerned".'® The
Senior Council seems to have the monopoly of action for this
type of disputes. The scope of action of the HCNM would seem
to be restricted, instead, to those disputes which may not be
qualified as '‘mainly’ or ‘already’ ‘Etatiques’. This also
means that other subjects, minorities, are considered of
relevance per se to the security concept of the OSCE and
occupy a specific and separate position within this concept.

IT.2., Static Aspects of the HCNM Mandate: the Institutional
Character.

According to the Helsinki Decisidns: "The High
Commissioner will be an eminent international personality ...~
from whom an impartial performance of the function may be
expected""™ and he HCNM "will act under the aegis of the CSO
andfwill be an instrument“cf-conflict prevention at the
earliest poSSible-stage?;ﬁ ‘

The characterisation. of the HCNM has an institution has
ocassionaly been discarded ontthe'basis of the fact that in
the Helsiﬁki decisions he Waslnot designated as such and that
the High Commissioner was conceived as one person. Also on
the fact that all OSCE inétitutions have directors who are
instructed to do certain things, inter alia as regards
openness. Also the characterisation of the HCNM as a
mechanism has been ruled out "since that notion refers to
certain procedures like the Vienna, Moscow and emergency
mechanisms and not to bodies or officials".™

The fact that the HCNM has been established as a
unipersonal organ, and the profile of the person called to
exercise such function has been determined, does not offer

enough ground to deny the institutional character of the HCNM.

13101, 6.
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16 an Laagman “The CSCH High Commissioner on National Minorities: An Analysis of the Mandatce and the
Institutional Context™ in Aric Bloed (ed.), The Challenges of Change; The CSCE afier the Helsinki Follow-up Meeting,
1992, Martinus Nijhoff, 1994,
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References to the institutional character of OSCE institutions
which have directors, such as the CPC, or the ODIHR, Secretary
General, are not a feature common to OSCE documents. Although
the political character of the CSCE process may lead to doubts
as to the institutional character of any of its results from a
strictly legal perspective, the institutional character of the
HCNM encounters the same support than that of any other of the
aforementioned bodies. The unipersonal character of the HCNM,
and the lack of a hierarchical internal structure within the
HCNM office, the HCNM embracing the activity of the advisers,
experts and others working within the office and acting in the
exercise of the HCNM power, do not offer enéugh grounds to
denny the institutional character of the HCNM. Conversely,
the HCNM sui generig position and capacity of initiative;
1ndependence in the field of dec151on maklng, capacity to
relate to other OSCE organs and international institutions and
the specificity of such relation and capacity to create
indépendent interrelétions and links among éther bodies and
institutions ¢of a legal character, or hav1ng international
personality, seem to point, as a mlnlmum to a HCNM ‘OSCE
type’ of institutional character, common to that of other OSCE
institutions.

Institutional character comes in support of the
independent existence and exercise of the HCNM functions.

This character also serves as a basis for the development of
so called ‘institutional memory’, in support of the HCNM line
of action so far and the affirmation of current HCNM practises
leading to succesful results.

The protection or 'guardianship’ exercised by the CSO
would peint to an institutional rather than organic type of
relation between the HCNM and other of the OSCE bodies.
Besides the HCNM capacity of initiative and assessment, the
HCNM decisions and recommendations are not subordinated to the
decisions of other bodies and cannot be overridden by them.

However, it should be noted that this sui generis
institutional independence applies clearly only with regard
the ’early warning’ stage in which the HCNM has developed its

oo e e L s -
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activity so far. Were a minority issue to be brought to the
attention of the CSO, the relations of the HCNM with this
organ would immediately acquire a more ‘organic‘’ character of
subordination. The HCNM would then have to exercise its
function on the basis of a specific, ad hoc mandate which may
be subject to change. Still, this would not seem to override

the characterisation of these activities as ‘HCNM activities-’.

ITI. External aspects of the HCNM mandate

The Dutch initiative for the creation of the HCNM and
enshrined in the Helsinki document was closely linked to the
inability of the inﬁernationalvcommunity to take effective
action in relation to the Yugoslav. conflict. Also to the
increasing awareness of the preferability of reducing tension
before it leads to open armed conflict and of the fact that
the majority of potential’ conflicts which could be identified
at pfesent appear to be-féoted ﬁainly in gquestions concerning
national minorities.'

The strong link established within the OSCE between the
Human Dimension and conflict-prevention related security
aspects is illustrated by the fact that the human dimension is
one of the areas of OSCE concern where increasing
intrusiveness has largely developed. The procedures of the
Human Dimension Mechanism illustrate this. However, in the
constitution ©f the highly intrusive institution of the HCNM
as ’'an instrument of conflict prevention at the earliest
possible stage’ the security aspects have prevailed. This has
served as a basis for analysts to emphasise the role of the
HCNM as a ‘facilitator’ of the settlement of conflicts

supporting an ‘instrumentalist’ view of its mandate.' This

17 See Hannic Zaal, "I'he CSCE High Commissioner on Natioral Minorities' in Helsinki Moritor, special issue,
Helsinki 01,

18 See for example Diane Chigas, "T'he CSCE [igh Commissioner on Natjonal Minorities” in Helsinki Monitor,
1994, no.3 and Conflict Management Group and Harvard Negotiation Project: ‘Larly Warning and Preventive Action

in the CSCE. Defining the role of the High Commissioner for National Minoritics. A Report of the CSCH Devising
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has also led te the affirmation that "the HCNM’s goal is not
to resolve conflict ... While changes in policies or
legislation might ameliorate a situation, they cannot solve
what is at root a problem in the fundamental relationship
between the parties®.'”

Admittedly, the mandate of the HCNM does not say that the
HCNM should promote the application of CSCE commitments. The
attempts by the Russian Federation to introduce in the
Budapest Decisions a non-contentious reporting system on the
violations of human dimension commitments in relation to
persons belonging to minorities in which the HCNM was intended
to play a protagonist role - on the line of the implementation
system provided under some of the interﬁational legal texts
providing for minority protection - did not find sufficient
support. However, the limitation of the rcle of human
dimension commitments and other 1nternatlonal legal standards
to a mere ' framework of reference' for the HCNM?0 may prove too
restrlctlve _ ;

- The HCNM has referred to the cloSe'intéfrelationship
"betweeﬁ'peace and security and respect,fof dembcracy, the
rule of law and human. rights, or, in short, the human
dimension of the CSCE. Humén dimension éonéérns are often a
critical component of conflict prevention in' the short term,
although it is in particular from the longer-term perspective
that the intimate relationship between conflict prevention and
the human dimension becomes apparent. Violationg of human
dimension commitments lead to tensions, social conflicts and
distrust. At times, they may have cross-border conseguences,
such as involuntary migration. Especially if large groups,
such as minorities are affected, the stability of—states or

even a region may be at rigk".?

Session, October 19, 1992", Cambridge, Massachusetts, 1993,
1

19 Chigas, loc. cit, at p.3.

20 o Zaagman, "I'he CSCE ITigh Commissioner on National Minoritics: An Anaiysis of the Mandate and the
Institutional Context™ in A. Bloced {¢d.), The Challenges of Changer The Helsinki Summit of the CSCE and its
Alermath, Martinus Nijhoff, 1994,

21 Mux van der Stocl: “I'he Role of the CSCE High Commissioner on Nutional Minoritics in CSCE Preventive

Diplomacy, in The Chaltenge of Preventive Diplomacy - The experience of the O8SCE, Ministry for lorc:;,n Affairs,
Stockolm, p. 35.

it
ok

-

o ks mﬁﬁ%¢J

AR
e )

e



12

The consideration of minorities as an important element
of the security concept of the OSCE, which as served as a
basis for the creation of a separate conflict prevention
system to address the conflicts in which they are involved,
points to the need for addressing minority situations taking
into consideration their specific characteristics.

On the other hand, the fact that the HCNM mandate rules
out the possibility for the HCNM addressing individual cases
of violation of the rights of persons belonging to minorities;
the confidentiality of its activities, even if aimed at the
realisation of OSCE commitments; the fact that minority
grievances have not necessarily become the main focus of the
HCNM preventive diplomacy activities, and the High
Commissioner’s title ‘on’ National Minorities point to the
impogsibility of considering the HCNM as a mere instrument of
implementation of OSCE human dimension commitments in general,
and those conCerning national minorities in particular.

1In addition, when dealing with - the majority of - ‘HCNM
situations’, in which the'imprévement of minority protection
has become the main focus of the HCNM conflict prevention '
endeavours} the HCNM has not limited thé'framework of minority
protection to that provided under the OSCE human dimension
commitnients. References to relevant internaticnal legal and
other texts concerning minority protection have oftehn been
made, as the HCNM recommendations addressed to governments
~illustrate.

This is the expresion of the existence within the
international community of an ‘acquis’ concerning minority
protection, which involves international conventions,
declarations, court and organic decisions, pointing to an
Inter-gstate agreement on what may be considered as the
legitimate aspirations of minorities and an adequate response
to their interests and claims. To a large extent this has
crystallised in ’individual rights’ type of provisions, but
alsoc the collective element has been present, providing for
possible avenues to deal with security aspects linked to
minority questions. The UN Declaration on the Rights of




Persons Belonging to National or Ethnic, Religious and .
Linguistic minorities, and the Framework Convention recently
adopted in the Council of Europe are exawples of this.

The references by the HCNM to the OSCE human dimension
and other provisions relevant to minority protection have a
double effect. On the one hand, the practical consideration
of these provisions by the HCNM contribute to their{
reaffirmation: the ‘costumarisation’ in the international
areha and the need for their rincorporation’ by State practise
at the domestic level. On the other hand, the high level of
intrusiveness of the HCNM activity and proposals for reform at
the international and domestic level find a legitimation -
further than that provided under the Moscow and subsequéent
OSCE douments - in the international legal provisions to which
the HCNM refers. | )

IV.‘Conéluding Remarks

The institution of the HCNM has an important human
dimension aspect which not only gives specificity to the HCNM
activities in the field of preventiﬁe dipiomacy but also
provides for guidelines in the development of this activity.
This human dimension aspect - expression of one of the
elements of the comprehensive security concept being
proclaimed by the OSCE - affects the desirable outcomes of the
HCNM conflict prevéntion endeavours and the conflict
prevention activities of the other OSCE institutions. The
achievement of these outcomes is increasingly becoming a
relevant constituent of the OSCE security building process,
not only from a short-term, but also, in particular, from a

long-term perspective.
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The OSCE Implementation Meeting on
Human Dimension Issues 1995

Maria Amor Martin Estébanez

The Organisation on Security and Cooperation in Europe (OSCE) Implemen-
tation Meeting on Human Dimension Issues 1995' was held in Warsaw from
2 to 19 October. It was also held at the cross-roads of OSCE development

‘when the practical s1gmﬁcance of the ‘Human Dlmensmn of the OSCE’ is to be

determined.

This implementation review meeting on human dimension issues took
place during a stage of OSCE development already in evidence in the Second
Meeting of the Council of Ministers of the OSCE in Prague’ and further
crystallised at the time of the elaboration of the 1992 Helsinki Document.
Whereas a large proportion of the substantive aspects of the human dimension

“envisaged so far:have received attention as regards standard-setting,’ the same
“cannot be said when it comes to implementation, and the need to develop the
“operational aspects of the human dimension is increasingly being felt. This

need, to which the decisions in Prague and Helsinki have already 1estified,
was further acknowledged in the 1994 Budapest Document, where the OSCE
participating stales, ‘reaffirming their commitments in the human dimension’,
decided ‘while considering it essential to concentrate their efforts on the
implementation of existing CSCE commitments [...] to enhance the framework
of their cooperation’.* '

Consistent with what had begun in Prague,® the OSCE participating states
in Budapest reiterated the tole of the human dimension as an essential com-
ponent of security and cooperation in the OSCE region and confirmed ‘the
signiﬁca_nce of the Human Dimension in all the activities'® of the OSCE,

1. Henceforth Implementation Meeting.

2. Arie Bloed {(ed), The Conference on Security and Cooperaiion in Europe: Analysis and
Basic Documents, [972-1993, Martinus Nijhoff Publishers, Dordrecht-Boston-Londen,
1993, pp. 106-107.

-3 See "Audrey Glover, “The Human Dimension of the OSCE: From Standard-Setting 1o

Implementation’, in Helsinki Monitor, 1995, no. 3, pp. 31-39 at p. 33. Sce also A.
Heraclides, *The Human Dimension's Swansong in Helsinki-1: The Normative Aspect with
Emphasis on National Mincrities’, in A. Bloed, The Ckallenges of Change: The Helsinki
Summit of the CSCE and its Aftermath, Martinus Nijhoff Publishets, Dordrecht-Boston-
London, 1994, pp. 283-303.

A, CscE Budapest Document 1994, Towards a Genuine Partnership in a New Era, Budapest
,,A Decisions (Henceforth, Budapest Decisions) vin, 4.

\ Arie Bloed (ed), op.cit., note 2, pp. 106.
6% Csce Budapest Document 1994, Towards a Genuine Partnership in a New Fra, Budapest
" Declaration (Henceforth, Budapest Declaration) 14. In the Budapest decisions adopting the
Code of Conduct on Politico-Military Aspects of Security the OSCE participating states
confirmed ‘the continuing validity of their comprehensive concept of security, as initiated
in the Final Act, which relates the maintenance of peace to the respect for human rights
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adopting several decisions in this regard.” The implementation of these
decisions, as well as other ways and means in which the significance of the
human dimension is to be articulated, have far-reaching consequences for the
credibility of the OSCE and its capacity to make a difference in the field of
international cooperation. The results of the OSCE conflict prevention en-
deavours will depend, to a large extent, on the level of thoroughness with
which the 0SCE comprehensive security concept - including its human dimen-
sion component - is applied. As these endeavours have become the main
‘raison d'étre’ and field of activities of the OSCE, special attention must be
paid to the integration of its human dimension and conflict prevention aspects.
The Implementation Meeting on Human Dimension Issues, charged with a
‘thorough exchange of views on the implementation of Human Dimension
commitments [...]" and ‘the evaluation of the procedures for monitoring
compliance with commitments’® has served to elucidate the current position of
the OSCE and its participating states in relation to this integration.

The Implementation Meeting has served to review how the human
dimension commitments have been implemented by the participating states and
how the OSCE and other institutions have contributed to facilitate this implem-
entation. Further, at the implementation meeting consideration was given as to
how the human dimension has been integrated into the conflict prevention
activities of the participating states and OSCE institutions. The views expressed
during the meetings and the approach adopted by the participating states and
the OSCE institutions towards the review process itself also help to elucidate
the prospects for the development of human dimension implementation and the
facilitation of its integration into conflict prevention activity, The Implemen-
tation Meeting may therefore have contributed to determining how such
implementation and integration could be better developed in the future.

Participation and outcome

The Implementation Meeting was held on the basis of the Helsinki decisions,
which entrust the Office for Democratic Institutions and Human Rights
(ODIHR} with organising a three-week meeting at the expert-level of all
participating states in order to review the implementation of human dimension

and fundamental freedoms’ (v, 2). The participating states also identified violations of
human rights and fundamental freedoms and of other commitments in the human dimension
as sources of tensions that may lead to conflict and made a commitment to cocperate to
counter such tensions (Iv, 17).

7. Budapest Decisions Vill, section on ‘Enhancing compliance with CSCE commitments and
promoting co-operation and dialogue in the human dimension” in particular. See further,
Martin Harris, “Human Rights Monitoring and the CSCE: a Perspective from Budapest', in
Helsinki Monitor, 1995, no. 1, pp. 18-22.

8 Helsinki Decisions vi, 9, 9a and 9b.
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commitments every year in which a review conference does not take place.’
As to the outcome of the proceedings, the closest antecedent to the
review exercise held in Warsaw is to be found in the previous Implementation
Meeting on Human Dimension Issues also held in Warsaw in 1993.'" In the
preceding human dimension implementation review, held during the 1994
Budapest Review Conference, no set of recommendations or suggestions
resulted from the implementation review as such. The 1994 Budapest review
Meeting was a major, biannual meeting and concluded with a summit of
Heads of State and Government. This meeting reviewed all OSCE activities,
including but not limited to the human dimension. Unlike the Warsaw meet-
ing, which was not permitted to adopt decisions, the human dimension
implementation review in Budapest framed the negotiations that led to the
adoption of a section of the Budapest Document devote to human dimension
issues. In Budapest — as in those review meetings preceeding the adoption of
the Helsinki decisions — only to the extent that the lessons derived from the
implementation review exercise could crystallise in provisions generally
acceptable as a part of the concluding document could they formally become
susceptible of further consideration by the political organs of the OSCE. In the
Implementation Meeting — as in the 1993 Implementation Meeting — no
negotiated document resulted from the meeting. However, the rapporteurs’
reports following from the review exercise have provided at least a partial
record of the problems being faced by the participating states and the QSCE
Institutions in the implementation of the OSCE commitments and of the
suggestions for their solution." In connection with the fact that, in accor-

9. The specific review of the implementation of the human dimension commitments es-
tablished in Helsinki was reinforced in Budapest, where the participating states indicated
that ‘periodic reviews of implementation of our commitments, fundamental throughout the
CSCE, are critical in the Human Dimension’. Further, ne change was introduced 10 the
reviewing role accorded in Helsinki to the Implementation Meetings on Human Dimension
Issues. According to the Budapest Decisions *the current mode of review of implementation
of all CSCE commitments witl be maintained” (1, 25). See C. Krause, 'Budapest Review
Conference: Towards a Genuine Partnership® in Papers in the Theory and Practice of
Human Rights, Human Rights Centre, University of Essex, 1995, no. 16, pp. 39-42.

10.  Henceforth 1993 Implementation Meeting. See T. Buchsbaum, S. Hammer, W. Suntinger
and H. Treuter, “The First Human Dimension Implementation Meeting, Warsaw, September
- October 1993, in Helsinki Monitor, 1994, no. 1, pp. 64-74 and T. Buchsbaum, S.
Hammer, W. Suntinger and H. Tretter, *The First Human Dimension Implementation
Meeting: Analysis of the Informal Recommendations’, in Helsinki Moniror, 1994, no. 2,
pp. 68-80. See also Arie Bloed, ‘The CSCE between Conflict Prevention and [mplemen-
tation Review’, in Helsinki Monitor, 1993, no. 4, pp. 36-43, at p. 39-41. See further Elain
Eddison and Borisiav Petranov, ‘The Warsaw Challenge’, in Papers in the Theory and
Practice of Human Rights, Human Rights Centre, University of Essex, 1994, no. 7.

1t.  For the text of the Rapporteurs’ Reports see ODIHR, OSCE Implementation Meeting on
Human Dimension Issues, Warsaw 2-19 October, 1995, Consolidated Summary. The texts
of the Rapporteur’s Reports have also been reprinted in Helsinki Monitor, no. 4, 1995, pp.
51-72.

Helsinki Monitor 1996 no. 1
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dance with the Helsinki decisions, the Implementation Meeting did not
produce a negotiated document, and the rapporteurs’ repports do not represent
binding agreements among the participating states, also the atmosphere,
openness and structure of the implementation review proceed'mgs of Warsaw
contrasted with the situation in Budapest."”

A relaxed atmosphere characterised the 1mplementatlon meeting, which
also in accordance with the Helsinki decisions, was held at the expert level."?
Representatives of 50 OSCE states took part in it and delegations of two
Mediterranean non-participating states, Egypt and Israel, were also present.™
Especially welcome was the active presence of representatives from the
recently admitted participating states, which focused their interventions on the
analysis of their respective domestic situation.

The states of Central and Eastern Europe also dealt mainly with domestic
developments, in particular with regard to legislation. The Russian Federation
went a step ahead of most participating states in relation to the substantive
aspects of the implementation review, by giving an account not only of
legislative developments, but also of the specific problems faced in the
application of legislation, asking for support from the OSCE. Turkey adopted
an active stand, both with regard to constructive comments on the procedural
aspects of the implementation review and in expounding its failure to comply
with different substantive aspects of human dimension commitments in the
fight against terrorism.

Western European states were less active in analysing their domestic
problems, doing so mostly as a reply to statements coming mainly from NGOs.
This was particularly the case within the .European Union (EU), where the
recently enlarged membership has contributed to reducing the chances for
outside criticism, The common foreign and security policy of the EU states
tended to result in a general approach to the substantive aspects of the im-
plementation review. The few exceptions were provided by the particular input
from the member states on which the main responsibility for authorship of the
respective stalement fell. The statements for which Denmark was responsible
were an example of the addressing of specific issues, although most EU
member states adopted a general approach. Only Germany had a progressive

[2.  For an analysis of the Budapest Review Conference see C. Krause, op.cit., note 9.

13.  The presence of governmental representatives and experts from the capitals was beneficial
although a larger or more continuous presence of representatives from the OSCE permanent
diplomatic missions in Vienna could have better facilitated the integration of human
dimension implementation concerns in the current work of the political bodies.

t4.  Loc. cit., note 11, p. 6. The Chairman of the swBZ2, during the sixth meeting of this sws,
welcomed the former Yugoslav Republic of Macedonia (FYROM) -— which had until that
time only participated in the meeting as an observer — as a participating state of the OSCE.
The chairman read out the text of the decision subject to a silence procedure taken by the
PC as its 40th Plenary meeting. Several statements were recorded in the journals of the !m-
plememiation Meetings on the debate by Greece and the FYROM on the issue aof the
denomination of the latter state.

Helsinki Monitor 1996 no. |

d,

The OSCE Human Dimension Implementation Meeting 1995 9

attitude to analysing its own domestic situation under various items.

Two of the EU newcemers, Austria and Sweden, took an active stand; the
former in bringing up general patterns of non-compliance, and the latter with
regard to the operational aspects of the implementation review.' On the
other hand, EU contributions were among the most thorough and forward
looking in addressing these operational aspects. The United States, Norway
and Canada were active throughout the Implementation Meeting, and their
activity included the voicing of particular cases of non-implementation.
Switzerland, responsible for the OSCE upcoming chairmanship, provided

- information on several domestic issues and was particularly active in relation

to the operational aspects of the implementation review.

With regard to the 0OSCE Institutions, the High Commissioner on National
Minorilies (HCNM) who addressed the Implementation Meeting during the first
day of the proceedings, provided a picture of how human dimension and
conflict prevention aspects were integrated in practice. The latter applied also
to the interventions of the representatives of several OSCE long-term Missions,
addressing the human dimension aspects of the Missions’ work. These
representatives, either Head of Missions or Mission members, also had
opportunities for informal meetings.'® The Director of the ODIHR presented
its report during the second plenary meeting.'” Minister André Erdos, the
Representative of the Chairman-in-Office (CI0), also addressed the meeting
upon his return from the Permanent Council (PC) fact-finding mission to
Croatia. These interventions, together with the opening statement by Mr.
Alexander Luczak, the Deputy Prime Minister of Poland, completed the
official agenda for the opening plenary of the Implementation Meeting, which
did not include any reference to participation of other OSCE institutions. The
presence of the Secretary-General and the Chairman of the PC — who par-
ticipated in the Implementation Meeting only as it related to discussions of the
informal working group on the comprehensive security model — during the
final stage of the meeting® were welcomed by several participating states.
These states called for a more active involvement of these figures in the

15.  See below p. 11: ‘The structure of the meeting” and note 23.

16.  One such meeting was organised by the ODIHR for the representatives of OSCE Missions 1o
meet with the representatives of the NGos.

17.  The representation from the ODIHR was pronounced thoroughout the meeting, and several
states expressed their satisfaction as regards its provision of background documentation.

18.  The chairman of the pC was the chairman of the discussions held at expert level by the
open-ended informal working group on human dimension issues of the Common and Com-
prehensive Security Medel for Europe for the Twenty First Century. The Secretary-
General, the chairman of the PC in his position of representative of the Clo, as well as
Minister André Erdos, held an informal meeting on the Secretary-General's ‘Study on
Enhancement of NGO participation’ (REF.SEC/212/95, 6 September 1995) to which the NGOs
were invited. Also the Director of the ODIHR, the head of the cio Support section of the
OSCE Secretariat and the OHDIR NGO liaison officer were present at the meeting, where NGO
participation was openly discussed.

Helsinki Monitor 1996 no. 1
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human dimension implementation review. Also the OSCE Parliamentary
Assembly was represented.

As regards other intergovernmental organisations, representatives from
the International Committee of the Red Cross (ICRC), the United Nations
Development Programme (UNDP), the United Nations High Commissioner for
Refugees (UNHCR) and the Commissioner on Democratic Institutions and
Human Rights, Including the Rights of Persons Belonging to Minorities of the
Council of the Baltic Sea States, were present and actively contributed to the
meeting.”” The European Parliament was also represented. A representation
from the EU Commission was in attendance througout the full implementation
exercise as a part of the delegation of Spain, which held the EU Presidency.
The Council of Europe had a pronounced presence at the meeting, both as
regards representatives and the number of its interventions. Finally, the
Prosecutor for the International Criminal Tribunal for the former Yugoslavia
addressed the meeting.

All formal sessions of plenary and working bodies were open to NGos, as
they had been in the 1993 Human Dimension Implementation Meeting. This
openness had already been established by the PC in its decision on the Or-
ganization and Modalities, Agenda and Work Programme of the Implemen-
tation Meeting.*

During the Budapest Review Conference, NGO participation in the formal
meetings held in working group 3, dealing with the human dimension, had
been resiricted in the framework of the working group, on the basis of the
possibility afforded by the decision of the 27th Meeting of the Committee of
Senior Officials on the Agenda, Organizational Framework, Timetable and
other Modalities of the Budapest Review Conference.® As a result, those
meetings dealing with the role and activities of the ODIHR, human dimension
seminars and programme for coordinated support, human dimension mecha-
nisms, including the role of CSCE missions in the human dimension field, and
cooperation with international organisations in the human dimension field were
closed to NGO participation. This confinement of NGO access by the working
group could not be considered just as a narrow interpretation of the term
‘review of implementation’ contained in the Council of Senior Officials (CS0)
decision, restricting this expression to those items which had been dealt with
under the same scope of the in subsidiary working body 1 (swB1), ‘Review of
Implementation’, during the 1993 Implementation Meeting, but was rather a
political decision which crystallised in the framework of the working group.
The fact that the decision of working group 3 to exclude NGO participation did

19.  The Commissioner, Mr. Ole Espersen, addressed the second Plenary meeting.

20.  This decision was adopted at the 25th meeting of the PC (REF.PC/268/95).

21.  This decision stated: ‘“NGOs having relevant experience in the field of the human dimension
are free [...] to attend and contribute to those meetings of Working Group 3, as determined
by the Working Group itself in its work schedule specifically devoted to the review of
implementation.’ (CSCE/27-cso/Dec. 1, p. 3).
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not affect all items which in the previous human dimension implementation
review had fallen outside the scope of the ‘review of implementation’ excludes

.the possibility of a narrow interpretation of the €80 decision. Further, in the

1993 Implememntation Meeting, the items falling outside the heading ‘review of
implementation” subsidiary working body had suffered no restrictions on NGO
aCCess.

Against this background, the fact that during the last implementation
review all formal meetings were opened to NGO participation can be con-
sidered a positive development. This was particularly so in light of the fact
that a formal distinction between the ‘review of implementation’ or substantive
aspects, and the operational aspects of the implementation reviews is becoming
harder to maintain. In addition, as evidenced in Warsaw, the engagement of
so-called ‘local’ NGOs into the operational aspects of the implementation
reviews is not strong, since they do not see their main role as the proposing of
changes in the OSCE mechanisms and structures that are usually difficult to
apprehend, but rather as the voicing of violations of human dimension com-
mitments in their specific areas of concern. The possibilities for widely-es-
tablished, international NGOs, to affect closed discussions indirectly has been
evidenced in the past, and the potential of their contribution, especially with
regard to operational developments, seems to call for increasing openness.
Although in Warsaw the level of NGO participation decreased quantitatively in
relation to Budapest, it improved qualitatively.

The structure of the meeting
In accordance with the guidelines established by the pC, the discussions of the
1995 human dimension implementation review were structured into two
opening and two closing plenary meetings as well as an intermediary one.
Other formal meetings took place in the two subsidiary working bodies
(swBs): ‘Review of Implementation’ (SwWBI1) dealing with the substantive
aspects of the implementation review, and ‘Review of the Human Dimension
of the OSCE with a special focus on monitoring and enhancing compliance with
commitments and on the use of existing mechanisms and procedures’ (SWB2)
dealing with the procedural aspects.?

There was one exception to this: a welcome innovation of this implemen-

22, 187 representatives of 131 NGOs registered for the Implementation Meeting and 24 written
presentations were submitted. [n Budapest the number of NGO representatives registered
was 305 and 57 written presentations were submitted.

23.  The issues dealt with under swgl and swp2 are often referred to, in this report, as the
‘substantive’ and ‘operational’ aspects of the implementation meeting, rcspectivel_y. HD
implementation reviews entail a ‘review of implementation’ including those commmpents
adopted by OSCE states concerning procedures for monitering and enhancing compliance
with Human dimension commitments. This nothwithstanding that the ‘Review of Implemen-
tation” of the OSCE implementation reviews have procedural components (at least, at the
domestic level) ard that the operational aspects always have a substantive element involved.
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tation review was the joint meeting held by swBl and swp2 during their ninth
session and whose agenda was comprised not only of the separate subjects of
the swes but also of a general ‘Examination of proceedings at the Meeting and
suggestions for improving its working methods’. It was especially during this
meeting that the participating states expressed some interesting opinions on the
existing structure and the future development of the implementation review.

A large number of states expressly rteferred to the usefulness of the
Implementation Meetings and the desirability of their maintenance, although
several states complained about their excessive length, arguing in favour of
reducing it o two weeks. The need to improve several aspects of the Im-
plementation Meetings was also pointed out, although no comprehensive set of
proposals was presented to make better use of the time available. In fact, the
above-mentioned reduction would have had no strong negative repercussions if
better use were made of the time allocated. The working hours scheduled in
the work programme established by the pC were short. The official daily
working hours for the Implementation Meeting had been five and a half, while
as the Director of the ODIHR indicated, an average of six working hours per
day can be maintained with no additional financial implications being in-
volved. In addition, the insufficient flexibility of the working programme led
to a situation whereby a number of meetings (the majority of swB2) ended
long before schedule, giving rise to free time, whereas for others (of swBl in
particular) time-shortages led to restraints on the speaking time. Several
delegations advocated a two-third versus a one-third ratio in favour of swgl
for future meetings.

A common concern was expressed on the need to pay closer attention to
the agenda of future meetings and to ensure that they would incorporate
current issues. The need that the time allocated to the implementation review
would allow for a thorough review of implementation was emphasised.? It
was felt that the time, and as we shall see below, other divisions between
working groups should not be too rigid, nor the time allocated to each of the
subjects dealt with.

Whereas several delegations were in favour of holding working groups in
parallel,” the problem of over-stretching that this could entail for smaller
delegations in particular was also pointed out.” As a large number of deleg-

24 The United States delegation which, during the meeting, had favoured the maintenance of
the present duration of the Implementation Meeting, finally supported this more *functional’
approach to the question of the duration of the implementation review. This approach had
been held by the Canadian delegation during the meeting and was reflected in the report of
SWB2.

25, These included Switzerland, Canada, Romania, and the Slovak Republic. The Director of
the ODIHR also envisaged this as a possibility.

26. Often the same representatives attended the morning and afierncon sessions. Similarly,
NGOs facing economic constraints would have had difficulties in participating in several
working groups simultanecusly.
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ations referred to the importance of achieving a stronger interaction between
swBl and swB2, the need for not reducing the existing linkages between the
more substantive and more operational aspects of the implementation review
was emphasised. The only element on the agenda of the implementation
reviews which may have tended to facilitate such linkage so far - with the
exception of the ‘spontaneous’ joint ninth meeting - has been the holding of
alternating meetings of the two SWBs, which has allowed the same participants
to attend both. The holding of parallel meetings may be premature given the
present structure of the implementation review, since the existing gap between
the substantive and operational aspects of this review could be widened if
SwBl and SwB2 were to meet in parallel. This, nothwithstanding the pos-
sibilities for further strengthening the operational capabilities of implemen-
tation reviews which the holding of parallel working bodies may provide, in
the framework of a more thorough restructuring bringing closer the substan-
tive and operational aspects of the implementation reviews.

The references by several delegations to the need for increased dialogue
during the meetings is also closely connected with these operational pos-
sibilities. Only through real dialogue can practical solutions to existing
implementation problems be attained in a positive and cooperative manner,
Open dialogue within review conferences could bring together the lessons
derived from swBl and SWB2, in order to ensure that action by participating
states and OSCE lostitutions adapt to specific implementation needs. However,
as the delegation of Romania indicated, the meeting had not consisted so much
of a dialogue as of a long series of monologues.”” As most of the interven-
tions were tied to formal statements, dialogue among participating states
during the formal meetings was reduced to taking up issues addressed under
previous agenda items, or to exercising the right of reply. Many delegations
referred to the need for spontaneous discussion, although views differed on
how this could be achieved.” Some proposals for enhanced dialogue en-
visaged a more active role for OSCE institutions, and in particular the ODIHR,
in the discussions.” The possibility of having more key-note speakers in

27.  Interested governments addressed the plenaries and the different agenda items usually on
the basis of prepared statements, in accordance with their order of registration. Separate
speakers’ Fists were held for interested international organisations and NGOs. The represen-
tatives of 0sCE Institutions, the ODIHR in particular, took the floor at different stages of the,
proceedings and also organised open informal meetings, which offered epporunities for
more flexible dialogue, such as in the case mentioned above (note [6), Several NGOs
organised informal meetings too, altended both by governmemtal and non-governmentat
representatives. =

28. By way of example, whilc the Turkish defegation favoured a more flexible exercise of“he
right of reply, it rejected the proposal made by Canada in favour of a single spasiters’ list
on which no division would be made between governments and NGOs, -

29.  These proposals came from Spain-EU, Norway, and Turkey. The Director of the oniHR
indicated her willingness to highlight issucs for discussion if asked to do ro. In this context,
she referred to the need for the provision of additional information from’governments and
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future meetings — particularly from other international organisations dealing
with human dimension issues — was also mentioned, although the danger that
this could take too much time away from the intergovernmental discussions
was pointed out.

Some delegations, and that of the Russian Federation in particular,
referred to a need for the establishment of reporting mechanisms similar to
those used in the framework of other international organisations. It should
be noted, however, that these systems are often of a contentious character.
Contentious mechanisms are proving less operative in the current stage of
OSCE development, particularly in the human dimension.*' Specific types of
reporting systems may prove of value for the facilitation of the human dimen-
sion implementation review, but the cooperative approach which has been the
basis of the OSCE success stories so far should not be abandoned. In this
respect, several states, during the discussions, affirmed that the final respon-
sibility for implementation of human dimension commitments should remain
with the OSCE participating states, since the OSCE was 1ot to become a judge
or a tribunal. The cooperative approach has been the main factor responsible
for the comparative advantages the OSCE enjoys over other international
organisations in relation to various aspects of the human dimension,*

The content of the Implementation Review™
All items on the agenda drawn up by the Permanent Council were addressed,
with minor changes of order, during the Implementation Review.® Two

NGOs on human dimension issues.

30.  The Russian Federation reiterated the need for these kinds of reporting mechanisms to be
introduced in relation 10 the majority of OSCE organs and procedures whose activity is
relevant 1o the human dimension implementation review. In the opinion of the Russian
Federation such reporting mechanisms were to become a component of the Common and
Comprehensive Security Model for Europe for the Twenty First Century, as indicated
within the framework of the discussions of the open-ended informal working group on
human dimension issues on the Security Model.

31.  Even the formalised procedures for inter-state dialogue under the human dimension
mechanism have been approached restrictively in recent practice, including those modalities
of the mechanism where the ‘responsibility” for its triggering is shared among a large
proportior: (or all except one) of the participating states. See further, T. Buchsbaum. ‘The
Human Dimension after Helsinki-ti", in A, Bloed, The Challenges of Change. op.cit., note
3, pp- 305-357, p. 333-336.

32.  See Arie Bloed, ‘The Human Dimension of the 0SCE: Past, Present and Prospects’, in
OSCE Bulletin, 1995, no. 3, pp. 15-26.

33.  For a detiled summary of the discussions of the swis, sce the texts of the Reports
elaborated by Mr. !. Haselhuber from Germany (swBl) and Mr. W. Spencer from the
United States {$wB2) op.cit., note 1],

34, Mr. J.-D. Vigny from Switzerland was the moderator of swel, and Mr. 1. Komoroczki,
later replaced by Mr. [. Szabé from Hungary, were the moderators of swB2. A proposal
was introduced by the moderator of swB1 and approved by the meeting to get closer
interrelated subjects: this brought ‘freedom of movement’ and ‘education and culture’
closer (o ‘treatment of citizens of other participating states’, ‘human contacts’ and *cultural
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issues also underiay the debate, bursting forth throughout even if the first had
not been included among the agenda items, The first was the role that the
0SCE could play in post-conflict rehabilitation efforts in the former Yugos-
lavia, in particular with regard to its human dimension aspects. The second
concerned the steps to be taken for the integration of human dimension issues
in the work of the permanent political bodies, more thoroughly dealt with in
sWB2.

Atthough in the early stages of the Implementation Meeting various
delegations called for a discussion on the first issue, as the debate progressed
it was increasingly in evidence that neither the review conference nor the OSCE
permanent bodies in Vienna were the fora where the first issue was to be
decided, at least as long as a general agreement on a peaceful settlement of the
conflict was still pending elsewhere. However, some brain-storming on what
the possible contribution of the OSCE could be in the post-conflict rehabilitation
efforts did take place, Amnesty International putting forward a series of
concrete proposals on several aspects of the possible involvement of.the OSCE
and the United Nations {(UN).* Other aspects of the post-conflict efforts were
presented during the closing plenary by the representative of the Cl0 and head
of the PC fact-finding mission to Croatia, who pointed to the possibility of the
establishment of a long-term mission in the country that would include within
its mandate the protection of human rights and particularly those of national
minorities and refugees. This long-term mission activity was to focus on the
so-called ‘critical areas’ and respond (o requests from the Croatian authorities
to coordinate human righs monitoring.*

The discussions of SWBI1
In connection with the above, and in the framework of the discussions in

heritage'. The rapporteurs also adopted a flexible approach with regard to the treatment of
different agenda items: as an example, conscientious objection, addressed by the delepation
of Denmark as a practical expression of the freedom of conscience, was considered as a
scparate item {2) in the report of SWRI.

35, With regard to 0SCE involvement, Amnesty International indicated that the ODIHR should
play a leading role. The duty to rcport regularly to the UN Security Council, the OSCE CIO
and the PC by the OSCE and other civilian monitoring operations and any multinational
military force with responsibility for enforcing the peace agreement was also referred to.
The possibility for the International Criminal Tribunal for the Former Yugoslavia to
request the multinational force o execute search or arrest warrants, to safeguard evidence
such as grave sites and to protect witnesses was also established, See further, Amnesty
International statement to the [mplementation Meeting, 18 October 1995, ‘The Challenge
for the OsCE in Bosnia and Herzegovina'.

36. These areas, mentioned by the representative of the €io during a press-conference, were
those particularly affected by the events of the preceding August, which the International
Helsinki Federation for Human Rights (IHF) was especially anxious to present to the
meeting. See further, International Helsinki Federation for Human Rights, Report to the
0SCE Implementation Meeting on Human Dimension Issues Warsaw, 2-19 October 1995, p.
50.
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Swg!, the Canadian delegation pointed to the example of the former Yugos-
lavia to underscore the importance of identifying the misuse of the media to
promote hatred, as an early-warning of conflict. Switzerland and the Inter-
national Helsinki Federation also referred to the important role of the media
before and during conflict. The United States spelled out a long list of specific
cases of governmental control of the media and attacks on journalists in the
OSCE states. This delegation also pointed to specific cases of the criminal-
ization of the use of national minority symbols or defamation of state instit-
utions as infringements of the freedom of expression. Article § of the Turkish
Anti-Terror Law was repeatedly mentioned as a breach not only -of the
freedom of expression, but also of the right of peaceful assembly. Turkey and
Belarus were also singled out in relation to their restrictions on the right to
association and trade union activity.

Torture, especially during detention, proved to be a recurring phenom-
enon in many states, several countries involved in armed conflicts during the
period under review being particularly mentioned. Adherence and support for
relevant international legal instruments was widely called for.”” A Norwegian

- reference to accusations ranging from iil-treatment to suspicious deaths in
police custody reported in several Western European countries gave rise to
replies from several EU states. The only delegation in whose framework
arguments were made for the maintenance of capita] punishment was the
United States.® The rest of the states taking the floor referred to the measu-
res adopted domestically or internationally®™ aiming at its restriction or
abolition, and several references were made to statistical and scientific
evidence proving its lack of deterrent effect. Portugal-EU advocated that OSCE
states should notify the ODIHR of the decisions on death semtences, their
antecedents and follow-up, as an adequate means of complying with the duty
of exchange of information on this issue established in the 1990 Copenhagen
Document.

The United states pointed to the recent increase in violations of inter-
national humanitarian norms finding contemporary reflection in Chechenya and
Krajina. In its reply, Russia justified its military operations in terms of the re-
-establishment of the constitutional order, whereas Croatia informed the

37.  In particular the European Convention on the Prevention of Tortre, and the supervision of
its implementation by the European Committee for the Prevention of Torture, as well as
the United Nations Convention against Torwre and other degrading Treatment or Punish-
ment and its supervision by the UN Committee against Totture.

38.  The Chief Prosecutor of Philadelphia addressed the meeting as a part of the United States
Delegation, while indicaring that her views on capital punishment ‘do not necessarily
reftect’ the position of her government. These views found justification for the maintenance
of capital punishment on the situation of internal violence to which the country was being
subjected and on its deterrent effects on crime.

39, References were made to Additional Protocol V1 to the European Convention of Human
Rights and Additional Protocol I 1o the International Covenant on Civil and Political
Rights.
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meeting that proper measures had been taken by the authorities in relation to
the reported cases of looting and brutality. Turkey argued that its situation
with the Kurds, which it characterized as a fight against terrorism, was
distinguishable from other instances where violations of humanitarian norms
were cited. The Swiss delegation undertook, during its upcoming chairman-
ship, to discuss the Declaration on Minimum Humanitarian Standards, and
states were called upon to support the activity of the International Criminal
Tribunals.

Restrictive policies with regard to the granting of citizenship were one of
the issues more widely discussed under the rule of law item.* Denmark-EU
referred to the problems in the Czech Republic concerning the Roma, in
Croatia with regard to the Serb minority and in the Baltic states in relation to
the Russian-speaking population. The United States referred to cases of the
violation of the independence of the judiciary in Albania, of defendants’ rights
in Georgia, of fair procedures of arrest in Russia and of the overall climate of
political intimidation in the Slovak Republic. The need for increased OSCE
involvement concerning the conduct of trials and for the ODIHR to report
periodically on violations to the person of human rights’ defenders were also
pointed out. The non-free or at least unfair character of the election processes
recently carried out in several of the newly established democracies was
widely discussed and Italy underlined the need for increased debate on such
cases in the framework of the pc.*!

Switzerland, Canada and Germany described the measures they had
adopted domestically to combat intolerance.* The issue of attacks on foreign
residents, including migrant workers, was raised by Turkey, and Turkey asked
for an effective follow-up on this issue by the ODIHR, emphasizing the duty of
states 1o report regularly. The H#CNM in his report had referred to the ap-
propriateness of abandoning minimalist approaches with regard to minority
protection, emphasising the need to create adequate structures for dialogue. He
had also pointed to minority language schools, the minorities” approach to the
question of territorial autonomy and the role of the kin-state as being par-
ticularky relevant. The HCNM had emphasised that the economic and financial

40. The need for OSCE support of the European Convention on Natienality being drafted in the
framework of the Council of Europe was undcrlined, in addition to the adherence to the
International Convention on the Reduction of Statelcssness adopted in 1961 and which
entered ino force in 1975,

41. Whereas several of these countries had taken the floor to justify the enlargement of
presidential power, and — particularly Kazakhstan — suppont for instruments of direct
democracy, Austria specifically referred 1o the threat of instrumentalising a referendum for
political ends as an abuse of democracy.

42, Germany referred in particular to the measures adopted in relation to compuler games
inciting racism and anti-semitsm. The Simon Wiesenthal Centre pointed (o the fact that
Neo-nazi computer games were now being passed through the internet, and 1o the need for
monitoring. counteraction and prevention of the use of this information highway and the
new technelogies for inciterent to hatred.
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situation in the country was on many occasions a determinant, pointing in
particular 1o the sensitive humanitarian situation of the Tartars in Crimea and
their need for urgent support. Several states referred to their international,
bilateral and domestic obligations in respect of minority protection.” Ar-
menia and Azerbaijan debated under this, and under other items, the stili
enduring conflict and the existence or non-existence of a right of self-deter-
mination of the Armenian population in Nagorno-Karabakh and the role played
by the kin state in this respect. The Chechen information centre referred to the
oppression exercised by Russia on the *Chechen people’,* and the Russian
Federation replied to its allegations on the non-granting of refugee status (o the
Chechen population. Greece responded to allegations by various NGOs of
mistreatment of s Macedonian and Turkish minorities and Turkey of ifs
Greek minority.

Statelessness, and its related problems, such as access (o social security
or education and high unemployment rates as well as discriminatory treatment
by the media and the police were among the main concerns indicated in
relation to the Roma.”® The Slovak Republic and Romania interpreted their
treatment of the Roma as that of one mote national minority under domestic
legislation.*® Finally, the question of the situation of indigenous peoples, par-
ticularly in Canada, was raised by the Churches’ Human Rights Programme.

The need to deal with migration and refugee problems at the international
level was illustrated by all interventions in this field. The problem of overbur-
dening some of the countries of Central and Eastern Europe as a result of
voluntary migration towards Western OSCE countries, the return of those
internally displaced to their homelands, and refugee flows deriving from
conflicts, called for international cooperation and burden-sharing.”” The

43.  Hungary and the Federal Union of National Minorities cxpressed interest in the ratification
by the Slovak Republic of the bilateral treaty 1o which both states have become parties
within the framework of the 1995 Stability Pact.

44.  The speaker referred to the mistreatement of the Chechen population living in Russia and
1o the fact that the Law on Rehabilitation of Oppressed Nations had never been implemen-
ted. It also asked for ‘the expansion of the powers' of the OSCE Assistance Group to
Chechenya as a response to recent events. See further, OSCE Newsletter, vol. 2, no. 10,
October 1995,

45.  The Helsinki Citizens Assembly reported on the problems of exclusion of the Roma
population generated by the Czech citizenship law.

46.  Although Romania acknowledged that the Roma have specific problems to be dealt with
adequately, and reminded that it had been the inspirator of the contact point for Roma
issues within the ODIHR, it did not see the necessity of making Roma issues a special task
of the ODIHR. Romania also supported the designation of Roma in Romania as ‘Gypsies'.

47. Reference was made to the international conference on refugees, returnees, displaced
persons, and related migratory movements in the Commonwealth of Independent States and
relevant neighbouring states. In addition, the UNHCR underlined the need for enacting
national legislation as a necessary addition to the ratification of the Geneva Convention
Relating to the Status of Refugees. It referred (o the need to maintain an effective refugee
protection system regardiess of the tightentng of anti-immigration measures, and asked for
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Luxembourg-EU statement on migrant workers referred to the right of migrant
workers to express their own character and pointed to the possibility of their
voluntary resettlement to prevent their concentration in depressed economic
areas. The Turkish delegation pointed to the need to improve the legal status
of migrant workers, an improvement which should include the right to vote in
local elections and the extension to migrant wotkers of the norms and commit-
ments on minorities, mutatis mutandis. Although Turkey advocated the
facilitation of the access of migrant workers to dual citizenship, it did not refer
to the facilitation of conditions of naturalisation in the host country, an option
supported by Germany, which indicated that German citizenship was a
necessary requirement for granting the right to volte in local elections in that
country.

Under the item of human contacts several Central and Eastern European
countries criticised Western policies, in particular with regard to the im-
position of visa requirements.* Ireland-gu argued that freedom of movement
cannot be considered as a right under international, and particularly human
rights law standards. Poland referred to the moral aspects of this issue and to
freedom of movement as a stimulus to transition processes, calling for in-
creasing liberalistation within the Schengen area and the creation of an
expanding area of free movement. Bulgaria called for the convening of pC
informal meetings to discuss issues related to human contacts in accordance
with paragraph 41 of the Budapest decisions, semething which thus far had not
taken place. ™

The discussions of $wsl, of which some issues have been highlighted
above, served to illustrate the variety of human dimension implementation
issues which demand the attention of the OSCE, while pointing to patterns of
non-implementation common to different participating states which could be
approached jointly. Although the question of how to facilitate cooperation for
the implementation of human dimension commitments was referred to at

attitudes of precaution from states with regard to negative implications of the use of
concepts such as ‘safe country of origin' and 'safe third country’ (also ‘first country of
asylum’ or ‘protection elsewhere') as well as ‘acceterated or manifestly unfounded
procedures’.

48.  Bulgaria raised the issue of its inclusion in the Schengen ‘negative list’, considering this
measure as contradicting the equality of opportunities (for membership) among EU
Associated Members and a disregard of the progress made in Bulgaria in relation (o its visa
and emigration policy. In its reply, Spain-EU emphasised the separation between the visa
regime of the EU member states and the process of membership. Germany referred to the
Bulgarian statement as an example of a ‘confrontational approach’, arguing that the
Bulgarian standpoint had already been presented in Vienna. It also referred to the EU visa
policy as a means of inhibiting iltegal emigration and that Bulgarians were heading the list
of illegal inmigrants in Germany, a sitwation Germany tried to address through specific
programmes. Germany called for the isolation of & state making use of language of this
kind. Bulgaria replied that it had never sought confrontation, and emphasised its need for
further assistance, as a non-military confidence-building measure.

49.  Also Romania asked for these issues 10 become a part of the regular work of the pC.
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different points in the discussions of SwBL, it was in the framework of Swg2
where states addressed this issue more thoroughly. As already indicated, it

was a question of the better integration of the human dimension in the work of

the OSCE political bodies and institutions, that mainly underiay this discussion.

The discussions of SWB2

The keeping of human dimension issues under constant review was considered
a vital element for enhancing implementation of human dimension commit-
ments by the OSCE states. Several states indicated thal the development of new
institutional arrangements was unnecessary to achieve this end at this stage,
and that what was necessary instead was to make full-use of existing proced-
ural and institutional capabilities. This required stronger support for the
activities of the OSCE institutions dealing with human dimension issues by the
participating states. Further, it required the better use of existing mandates for
the incorporation of human dimension issues into the discussions of the OSCE
decision-making bodies, in particular the pC.

The need to support the human dimension aspect of the Missions’
mandate was addressed during the discussion. Switzerland pointed to the need
for the Misstons to act not only as a clearing-house but also to redress, at the
political level, human rights violations, including through cooperation with
representatives of other international organisations and NGOs. The Swiss
argued further that the Missions should act as a catalyst with regard to the
long-term structural problems of the country concerned. Hungary, which held
the OSCE chairmanship in 1995, pointed to the need for the Missions to delimit
their role as regard the type of activities in which they were involved. This
issue is closely related to the need for coordination with other international or-
ganisations in the field. The appropiateness of the involvement of the OSCE
Missions in different areas of aclivity within the countries concerned was
illustrated by the interventions of several Mission representatives during the
meeting. By way of example, reference was made to the progress being
achieved in Moldova on issues ranging from endeavours for the establishment
of autonomous arrangements — such as the Mission attemnpts to provide for a
solution to the status of Transdniester similar to that provided to the Gagauz
— to the attention to specific cases of safeguarding the rule of law, such as
the Iliascu case.®® In some cases, however, the technical or logistic demands
of certain activities may call instead for delegation and coordination of
activities with other international and non-governmental organisations.®'

50. In relation to this case see IHF Report, op.cit., note 39 at p. 68.

5t. By way of example, although the provision of funds for social support, requested by
several Mission representatives, may prove an appropiate means of supporting the missien
activities, the actual delivery of humanitarian aid or attention to the victims of conflict may
probably be berter performed by other international organisations with long experience of
these types of activities in the countries concerned. In this respect, Switzerland welcomed
the meeting organised by the Secretary-General with the heads of mission and instituticns
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Several representatives from long-term Missions addressing the meeting
referred to the need for a non-limitative approach to the geographical scope of
their activity so as to be able to approach effectively different issues of
concern. In addition, the need for a higher level of expertise and further
training of mission members was underlined.

The activity of the HCNM was praised by all states taking the floor, the
majority of which actively supported a further term of office for Max van der
Stoel. Several states also stressed the appropriateness of an adequate extension
of the mandate of the HCNM Team of Experts addressing the situation of the
Hungarian minority in the Slovak Republic and the Slovak minority in Hun-
gary. The need for the support of the HCNM’s activity, in particular following
the presentation of his reports and recommendations to the state concerned and
to the PC, was singled out by the HCNM himself during the presentation of his
report. Also the need for coordination and cooperation with the field Missions
and the OSCE Institutions was stressed.

Norway pointed to the need for a more frequent use of the Human
Dimension Mechanism in addition to increasing the involvement of the CIO in
relation to cases of non-implementation, and Ammesty International and the
Kurdistan Human Rights Project asked for the application of the Mechanism in
relation to Turkey. However, the fact that the Human Dimension Mechanism
does not seem able to evercome the confrontational image that its previous use
has conveyed was evidenced by the references of several member states to
their non-dependence on the mechanism in their approach to cases of non-im-
plementation. Several states shared the United States view that recent changes
in the OSCE area and institutional developments, such as the pC, had made of
the Human Dimension Mechanism an instrument providing for additional
opportunities for dialogue, that could play a relevant role particularly when
communication in the PC was hampered. They underlined the usefulness of its
coexistence with other instruments of inter-state dialogue on human dimension
issues.

The clear stand of the recently admitted participating states in favour of
the activities of the ODIHR and the programme for coordinated support, was
corroborated by their positive references to specific programmes, their backing
of the newly established Tashkent office and their demands for the establish-
ment of other regional offices, particularly in Central Asia. The tactful
approach of the ODIHR to the specific situations in these countries was evi-
denced by their references to the ODIHR as a bridge of mutual understanding
with other OSCE states. Turkey and the Russian Federation were strongly

such as the UN, 1ICRC and UNHCR. The handing over by UNHCR of part of its respon-
sibilities. particularly those related 1o the human dimension, to the OSCE Mission in
Tajikistan was also praised as an example of positive cooperation.
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supportive of the programme,™ as was the United States, which stressed the
need to make use of experis at large, as mentioned in the Budapest Decisions,
to provide in-depth expertise on human dimension issues under the Programime
for coordinated support.®

The need for increased emphasis on regional seminars established in the
Budapest decisions was confirmed. In this context, reference was made (o the
possibilities for involving the long-term Misstons in the organisation of
seminars bringing together governmental representatives and NGOs. The only
negative view in this regard was expressed by Estonia which considered the
seminar organised by the OSCE Mission in Estonia and financed by the ODIHR
as a non-effective spending of money.* The Estonian delegate aiso criticised
the fact that several OSCE institutions concentrated activities on certain areas of
the OSCE, while other areas were uncovered. She asked for the ODIHR to
extend its aclivities to the Western part of Europe.

A set of proposals for the improvement of large-scale seminars was put
forward by the Netherlands. These proposals stressed the need that these
seminars should become more future-oriented, possible outcomes to be used in
the framework of the OSCE, in particular by its decision-making bodies. The
need for attendance by the people actually involved in the subject under con-
sideration was also emphasised, and also for the choice of subject not being
determined by the respective internal, political or other considerations of 0SCE
states 3 Switzerland also proposed that the seminars should produce results
of a practical nature. The United States delegation, in opposing such seminars
drew up a concluding document, emphasised that dialogue and interplay was
what was valuable. The German delegation indicated that the American
position was a pointer to the existence of different concepts among delegations
as regards the role of the seminars, indicating that dissemination and follow-up
of the results should not only be a task for the ODIHR but also for the par-
ticipating states.

The need for an increase in the resources of the ODIHR with regard to
election observation was underlined by several states. While Switzerland

52. The Russian Federation pointed to its positive cooperation with the ODIHR under the
programme rclating to the rule of law, and Turkey expressed its willingness o give the
programme financial support.

53.  Sec Budapest Decisions viil, 42. The United States also asked for the development of an
ODIHR-administered fund to facilitate the participation of recently admitted participating
states in the activities organised by the ODIHR under the programme, and particularly in the
seminars.

54. It also gave negative consideration to the translation of major OSCE documents into the
Estonian language, considering it preferable 10 leave it to the translation departments of the
participating states.

55. The Netherlands set of proposals was supported by Turkey. It should be noted that the
Netherland’s call for rationalising the list of proposals for seminars elaborated in Budapest
did not lead to successful results, states reiterating their support for seminars previously
proposed or adding-up new proposals during the Implementation Meeting.
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pointed to the fact that the ODIHR does not have enough resources to fulfil its
mandate, Sweden and others emphasised that an involvement of the ODIHR of 2
mere symbolic nature could prove detrimental. Increasing coordination of
bodies and international organisations involved in this activity was to be
encouraged, with an emphasis, too, on the role that the ODIHR could play in
this respect. Both Norway and Sweden pointed to the need for the ODIHR to
develop a handbook on election monitoring and the calendar of upcoming
elections.

The role of the Contact Point for Roma and Sinti Issues in identifying
projects and bringing into contact governments and Roma NGOs was pointed
out by the Netherlands delegation. Praise was given to the good cooperation
with the group of specialists on the Roma established within the Council of
Europe following the Warsaw seminar. The Contact Point-ODIHR represen-
tative referred to the mandate given in Budapest to the Contact Point, and
mentioned the search for legal counsel assistance and community mediation as
key needs, while discrimination and violence against the Roma were the main
areas of concern. The representative of Romani Criss underlined the impor-
tance of this latter aspect and its connection with economic issues.™ .

When discussing the role of NGOs in the OSCE human dimension ac-
tivities, several states welcomed the Secretary-General’s ‘Study on Enhan-
cement of NGOs Participation’®” as an appropriate basis for reflection and
further consideration to lead to a more active dialogue among the delegations
in Vienna. Although some states called for discussion on whether the recom-
mendations by the Secetary-General went far enough, and for examining the
opportunities 1o further NGO participation, no set of alternative proposals or
initlatives was put forward.™® Most delegations referred to issues contained in
the study and supported stronger NGO involvement in the activities of the field
missions, in their preparation and in the training of mission members, and the
increased involvement of NGOs in areas of OSCE activity such as conflict
prevention. In addition, issues such as the consideration of members of NGOs
for the staffing of field missions, and the need for a higher level of transparen-
cy of NGO activity, were raised during the Implementation Meeting discus-
sions. Turkey referred to the need to improve the procedures of NGO par-
ticipation in the light of the fact that one NGO was initially prevented from
participating in the meeting. As a result of the involvement of the Director of

56. These and other issues such as the need for follow-up action by the OSCE institutions with
regard to situations of ill-treatment of the Roma were also discussed during the course of
an informal meeting organised by the oDIHR Contact Point and chaired by the Head of the
Netherlands defegation.

57.  Op. cit., note 18.

38. This initiative was taken instezd by several NGOs, such as the International Helsinki
Federation for Human Rights, Minority Rights Group and Amnesty International. How-
ever, the representative of Amnesty International expressly supported the endorsement at
the Emplementation Meeting of the Study of the Secretary-General.
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the ODIHR, this NGO was able to participate and address the meeting.

A large number of delegations pointed to the need for increasing the
resources of the ODIHR. The Norwegian and Swiss delegations referred to the
need to balance the ODIHR budget with its tasks. The latter delegation asked
for an additional electoral counsellor and assistant and for the creation of a
ngwlslot in the ODIHR budget to allow for the hiring of experts for specific
missions. The United States asked for the provision of sufficient funding to
hire consultants for periods of four or six weeks (experts at large) and for the
creation of a post of second deputy director for administrative issues. The
necessity for the work of the ODIHR to be extended into the PC was underlined
by several delegations, in particutar to facilitate the implementation of possible
suggestions for action. The participation of the ODIHR in the discussions of the
PC was welcomed and the same applied to the informal meetings held during
the course of the visits of the ODIHR staff to Vienna. The need was brought
out for the ODIHR to exercise fully its capacity to advise the PC and its
chairman and to take an active stand by raising specific cases more often and
suggesting fields of action, while preserving its independence. The possibilities
for the PC to ask the ODIHR through the mediation of the CIo 1o report on
specific questions as well as for the ODIMR 1o elaborate written reports on
specific subjects at the initiative of the CIO were also mentioned.

The better integration of the human dimension in the work of the political
bodies was expressly addressed during the seventh meeting of SWB2. Several
delegations affirmed that there was no nced for new mandates at this Stage,
underlining the need to make full use of the existing ones. The need for the
facilitation of more substantive human dimenston discussion in the pc through
measures .mee[ing existing engagements, and the more systematic bringing of
human dimension issues on the agenda of the PC were both stressed.®
References were made (o the role of the €Io in enhancing the integration of
the human dimension in OSCE activities, highlighting issues and bringing
human dimension issues more regularly on to the agenda of the PC.% The
ntiative of the CI0 to hold information meetings on specific subjecis of interest
was welcomed. The ODIHR was asked to make full use of its mandate and
bring issues of concern to the PC regularly. Also the more frequent use of
operational instruments, such as the representatives of the 10, the Troika, and
PC missions in dealing with human dimension issues was advocated. Hungary
emphasised the important role that the reports of the pcC fact-finding missions
play in providing the Cl0 with detailed information. The positive role of the

59, The Swiss forthcoming chairmanship was strongly supportive of this approach. Turkey
peinted to the nced to avoid placing 100 much emphasis on one dimension of the OSCE,
given the limited time available to the pC.

60. In this respect, Poland referred to the need for the PC to address violations of human
dimension commitments particularly from the perspective of early-warning, indicating that
the treatment of human dimension issues as a separate item might bring some undesirable
resuits, isolating rather than integrating the human dimension into political action.
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visits to the PC of the representatives of long-term Missions and the HCNM was
also stressed.

In relation to the cooperation between the OSCE and other international
organisations in the human dimension field, several aspects of this cooperation
were pointed out. Apart from the positive cooperation with the UNHCR,* the
potential contribution by the UN Treaty bodies 1o implementation review
meetings and to provide expertise for OSCE missions was referred to. The
cooperation with the ICRC and UNESCO was mentioned. Norway supported the
trilateral meetings of the OSCE. the Council of Europe and the EU to maximise
the use of resources, whereas the Council of Europe indicated that the best use
of the comparative advantage and limited resources of each organistion should
be the guiding principle regarding cooperation. Sweden-EU referred to the
possibility of involvement of the Council of Europe not only in fact-finding,
but also in long-term missions, and felt that the link between the EU and the
OSCE was vital. Turkey referred to the cooperation with the Western European
Union (WEU) in sanction-assistance missions. It also indicated that it did not
object to parallel activities of international organisations even if this required
more use of resources, supporting mutually reinforcing activities instead of a
clear-cut division of labour,

Concluding remarks

Whereas the importance of the human dimension implementation reviews
remaining a responsibility of the participating states was affirmed during the
Impiementation Meeting,* the need for states that do not comply with their
human dimension commitments, and the OSCE as a whole, to take respon-
sibility for these shortcomings was emphasised.® The PC is maybe an ideal
venue for presenting concerns, asking for clarification, or for a decision on
action in the human dimension field,” while searching for a proper balance
between all areas of the OSCE's activities.®” Nonetheless, the opportunities
offered by implementation reviews for a thorough follow-up and facilitation of
the implementation of human dimension commitments throughout the OSCE
region, in the framework of a long-term approach, must be supported and
reinforced. These opportunities should be grasped, particularly in view of their
relevance to the 0OSCE conflict prevention endeavors. The need for redefining
the modalities and especially the objectives assigned to implementation reviews

61. In addition to the cooperation between the UNHCR and the 0SCE Mission 1o Tajikistan
already mentioned. the active involvement of the DDIHR in the prepatory work of the
Conference on the international conference on refugees, rewurnees, displaced persons, and
related migratory movemens in the Commonwealth of Independent States and relevant
neighbouring states organised by the UNHCR and I0M was also mentioned.

62.  Sce the statement by the United States during the closing plenary.

63.  See the statement by ltaly during the closing plenary.

64. Sec Swiss statement during the 7th meeting of SwB2.

65.  Sce Turkish staternent during the 7th meeting of swB2.
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was mcntloped during the meeting.* The need for the human dimensi

1mplement_auon_ reviews 10 become practical and action-oriented, so [}1011
problemF identified could be appropriately addressed, was also strc;scd 87 Aa[
appropriate means to address these needs may be to bring closer thke sub' : -
tive and operational aspects of the human dimension implemehtation rcv'h[‘m‘
These aspects have been divided due, to a large extent, to formal and IFWS-
tural elements of the implementation reviews, such as th'eir' agenda and fs I'UCI
procedures. The fact that the commitments and responsibilities undcrlakorm'(l
the ﬁeid. of the human dimension of the OSCE apply in their entiret g I:l]
equally in each and alt of the participating states®® should be borne iny %nd
when addressing the development of the future implementation reviews T\lln

the fact that all participating states can benefit from and contribule‘io t;(;

opportunities for cooperation in the field i i
i of the human di
OSCE provides should be emphasised. ension that the

68.

gg See the statement by France-Eu during the 6th meeting of SwB2.

Sce the statements of Spain-EU and the United States during the closing plenary, The same

applies with regard to the seminars, offeri i
) . ing a framework for dia ific i
which could lead to concerted action. togue on specific ssues

M. van der Stoel, ‘The Heart of the Matter: i
van : . tter: the Hu i SCE'. i
Helsinki Moniror, no. 3, 1995, pp. 23-30, on p. 29. men Pimension of the oscr”. in
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The OSCE Code of Conduct

Setting new standards in the politico-military field?

Rienk Terpstfa‘

Introduction .

The Budapest Summit Declaration was adopted on 6 December 1994, Since
then, the Code of Conduct on Politico-Military Relations, which constitutes an
important part of the document, has not exactly been at the centre of discus-
sion within the military, political, diplomatic and academic establishments of
Europe and North America. Nevertheless, this document is a potentially
important instrument in furthering the cooperation in security-related areas in
Europe and increasing the transparency of the defence policies of the par-
ticipating states of the Organisation for Security and Cooperation in Europe
(oscE).? It was for this reason that the German and Netherlands Ministries of
Foreign Affairs and Defence and their respective academic institutions in
Germany and the Netherlands, Ebenhausen and Clingendael, decided to
conduct a series of seminars on the Code of Conduct. The most recent
gathering was held on 11 and 12 December 1995, at which the document had
to endure a heavy battering, especially from the academic community. This
calls for a serious evaluation of the Code. Where does it come from, what
exactly is it, what does it mean, where does it stand, what can it do? Without
wanting to cut the ground from under the feet of the forthcoming Clingendael
report of the Hague seminar, I will try to answer these questions sufficiently.

The origins of the Code of Conduct

Clearly the roots of the Code of Conduct lie in the 1975 Helsinki Final Act,
like every CSCE/OSCE document since then. Antecedents of the Code’s provis-
ions can be found in Chapters 1 (respect for sovereignty), il (refraining from
the use of force), I (inviolability of frontiers), 1v {territorial integrity), VI
(peaceful settiement of disputes), VIf (respect for human rights), 1X (cooperat-
ion) and X (fulfilment of international obligations).> The first specific mention
of Code-like commitments however, is paragraph 25 of the Moscow Docu-

1. - The author is grateful to Way Fong Lee, Tim Sneek, Commander Cees Wierema and
Lieutenant Annemick Wissink for their insights and comments. The views expressed in this
article are solely attributable to the author.

2. The Code of Conduct itself only mentions the Conference on Security and Cooperation in
Europe (CSCE). Except when referring to historical events, [ will use the term Organisation
on Security and Cooperation in Europe (OSCE).

3. Nevertheless, the Netherlands Helsinki Committee correctly stated in August 1994 that ‘a
strong teaffirmation of the Helsinki Principles would be useful in the light of the ongoing
discussions about a Code of Conduct, the relationship of which to the Decalogue has
remained unclear”, Netherlands Helsinki Comsmittee, A Focus on the Future: Using an
Enhanced Conference on Security and Cooperation in Europe, Uwecht, 15 August 1995, p.
10.
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A draft paper prepared for the Rome workshop (29 - 31 March 1996) on "The OSCE in the
Maintenance of International Peace and Security”

THE ROLE OF THE HUMAN DIMENSION OF THE OSCE IN CONFLICT PREVENTION
AND CONFLICT MANAGEMENT

1. THE PURPOSE OF THE PAPER

The purpose of this paper is to consider the conflict prevention and management role and potential
of the Human Dimension of the OSCE. We start from the normative part of the Human Dimension
and proceed via national implementation to the international supervision of implementation, At the
end we also consider other functions of the OSCE that can be seen as having a bearing upon the
issuc at hand. -

2. THE HUMAN DIMENSION COMMITMENTS

2.1 The Broad Coverage of the Human Dimension Commitments

- The notion of the "Human Dimension of the CSCE" Was officially introduced at the Vienna Follow-

up Meeting held in 1986 - 1989. In the Vienna Concluding Document the Human Dimension was
defined to cover "all human rights and fundamental freedoms, human contacts and other issues of
a related humanitarian character.” Later the notion has been further specified to cover also the issues
relating to democracy, democratic institutions, the rule of law and the protection of national
minorities considered within the OSCE, Consequently, in comparison with any international human
rights instrument, the Human Dimension of the OSCE covers & broad area of issues.

Regarding - the human rights commitments incorporated into the OSCE documents the OSCE
commitments include certain commitments which go clearly beyond the human rights provisions

adopted in other international foras. As examples on this we can mention the OSCE commitments

on freedom of religion and those relating to the rights of persons belonging to national minorities.
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It is also notable that in addition to spelling out a number of concrete Human Dimension
commitments, the OSCE documents also contain express references to several human rights
instruments. These references are said to signify the further claboration of the OSCE catalogue of
the Human Dimension commitments, i.c. that by these kinds of references the OSCE catalogue is
extended to cover also the obligations included in the instruments referred to.! It has also been put
forward that Principle VII of the Helsinki Final Act implies that on becoming parties to various
human rights instraments the participating States unilaterally increase the scope of the Human
Dimension in relation to themselves.?

2.2 Characteristics of the Human Dimension Commitments

A_far-reaching nature: Extending their coverage even to the matters relating to the dornestic
institutions of the State, the OSCE commitments touch upon matters belonging to the very internal
sturucture of the State administration. Therefore, certain Human Dimension commitments of the
OSCE, in particular those concerning democratic institutions and the rule of law, can be said to
have a very far-reaching, even penetrating nature.

The Human Dimension of the OSCE is connected to the OSCE's comprehensive security appoach:
The Human Dimension commitments and concerns are closely connected to the broader security

concerns of the OSCE via the comprehensive security concept adopted by the organisation. This
comprehensive approach to security, viewing also the Human Dimension questions as a part of
security questions is a unique approach among those adopted in international foras. It is also the
policy of the OSCE affirmed several times by the OSCE States.?

! For example, the 1975 Helsinki Final Act includes the following passage: "In the ficld
of human rights and fundamental freedoms, the participating States will act in conformity with
the purposes and principles of the Charter of the United Nations, and with the Universal
Declaration of Haman Rights. They will also fulfil their obligations as set forth in the
international declarations and agreements in this field, including inter alia the International
Covenants on Human Rights, by which they may be bound." See para. § of Principle VII in
the Declaration on Principles in the Helsinki Final Act. Furthermore, the Vienna Concluding
Document makes an explicit reference to the UN Standard Minismum Rules for the Treatment
of Prisoners by also stating that the participating States will observe these rules. See para,
23.3. of the Vienna Concluding Document.

* This view can be supported by the declaration of the participating States to *also fulfill
their obligation as set forth in the international declarations and agreements in this field,...,
by which they may be bound." Para. 56 of the Helsinki Final Act. To support this
interpretation, see ¢.g. Rachel Brett, "The Human Dimension Mechanism of the CSCE and
the CSCE Response to Minorities”, in the CSCE in the 1990s: Constructing European Security
and Cooperation, (ed.} Michael R. Lucas, Baden-Baden 1993, pp. 143 - 160, p. 151.

? There are explicit affirmations to this end e.g. in the Document of the 1992 Helsinki
Follow-up Meeting. By adopting the document the participating States reaffirmed the linkage
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The political pature of the OSCE and its commitments:
An important feature of the Human Dimension of the OSCE, as well as that of the whole OSCE,

is their strictly political character. The OSCE is an international forum for political co-operation of
the OSCE States, and the OSCE commitments incorporated into the OSCE Documents, thus
including also those belonging to the Human Dimension, are politically binding upon the
participating States.*

3. THE IMPLEMENTATION OF THE HUMAN DIMENSION COMMITMENTS

3.1 The Commitments of Imnplementation

Several declarations of the OSCE States suggest that the participating States of the OSCE have
intended that the Human Dimension commitments accepted within the framework of the OSCE will
also be observed. The duty to implement the OSCE commitments in good faith has been explicitly
spelled out e.g. in the document adopted by the Helsinki Summit in 1992.° These clear statements
regarding the observance of the OSCE commitments signify that the intention of the OSCE States
has been to create international commitments with a binding force. This binding force obliges the
OSCE States to adopt the Statc behaviour that is in line with the internationally agreed OSCE
commitments. This commitment to implementation means that the OSCE States have to also take
concrete steps at the national level, i.e. to take the OSCE commitments into account in national
decision-making, if these steps are necessary for the implementation of the OSCE commitments.

between the promotion and protection of human rights and the prevention of conflict. It was
also stated that the fact that the major focus within the OSCE human rights and conflict
prevention areas is on national minorities does not detract from the validity of the generality
of the link. See also Rachel Brett, "The Human Dimension Mechanism of the CSCE and the
CSCE Response to Minorities”, in The CSCE in the 1990s: Constructing European Security
and Cooperation, (ed.) Michaet R. Lucas, Baden-Baden 1993, pp. 143 - 160, p. 141.

* The only legally binding treaties concluded within the framework of the OSCE are the
Treaty on Conventional Armed Forces in Europe (CFE), Treaty on Open Skies, and the
Convention on Arbitration and Conciliation.

* See para. 43 of the Helsinki Summit Declaration. For the explicit commitment to
implement the Human Dimension commitments, see para. 2 in Chapter VI of the Helsinki
Decisions.

In the 1993 Rome meeting of the OSCE Council (subsequently the Ministerial
Council) the Ministers of Foreign Affairs of the OSCE States stressed that the Human
Dimension issues are fundamental to the comprehensive security concept of the C/OSCE and
that the implementation of Human Dimension Commitments must be a focus of attention in
the C/OSCE's conflict prevention efforts. See Chapter T of the document of the Rome
Council.



3.2 The International Supervision of Implementation
3.2.1 The Internationalization’ of the Human Dimension of the OSCE

The declarations of the OSCE States concerning the acceptance of international scrutiny regarding
the Human Dimension commitments of the OSCE is a remarkable achievement in the framework
of an international inter-State organisation. It was first at the 1991 Moscow Meeting on the
Conference of the Human Dimension when the OSCE States irrevocably declared that the issues
belonging to the Human Dimension of the OSCE do not belong to the internal affairs of the States.
The same principle was later, in 1992, restated in the Helsinki Summit Declaration.® This kind of
‘opening up' or 'internationalization® of the OSCE Human Dimension, which includes far-reaching
and even penetrating natured international commitments, has no comparison in any other
international fora of inter-State co-operation. In accordance with this principle assuming negotiations
and bringing up issues concerning the Human Dimension of the OSCE cannot be regarded as an
intervention in the internal affairs of the participating States. Thus, at least in theory, there exists
& broad possibility to the international supervision of the implementation of the Human Dimension
commitments. This supervision may be carried out in the framework of different OSCE meetings
or by resorting to different mechanisms available in the OSCE.

3.2.2 The Consideration of the Human Dimension Issues in OSCE Meetings

The implementation of the Humen Dimension commitments is tackled, as a rule, in the bicnnal
OSCE review conferences and in the Human Dimension implementation meetings, the latter being
organised in those years when a review conference does not take place.” These two meetings have
been designated as the main forums of the review of the implementation or the OSCE Human
Dimension.

The Human Dimension issues are also considered at Human Dimension seminars which have been
organised since the Helsinki Follow-up Meeting to address specific questions of particular relevance
to the Human Dimension and of current political concem. It is also possible to convene various
kinds of expert meetings to tackle the Human Dimension questions.

¢ According to the Helsinki Summit Declaration, "commitments undertaken in the field
of the Human Dimension of the CSCE are matters of direct and legitimate concern to all
participating States and do not belong exclusively to the internal affairs of the State
concemned." See para. 8 of the Helsinki Summit Declaration.

7 In accordance with the decisions made at the 1992 Helsinki Follow-up Meeting the
review conferences replaced the traditional follow-up meetings and the Human Dimension
implementation meetings replaced the Conference on the Human Dimension of the CSCE. See
para. 4 of Chapter I and para, 9 of Chapter VI of the Helsinki Decisions.
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The Human Dimension concerns may also be considered at the meetings of the various political
bodies of the OSCE, including the meetings of the Ministerial Council, the Senior Council and the
Permanent Council. In practice. however, and in spite of connecting the Human Dimension to the
OSCE's comprehensive security approach, the Human Dimension issues have not been considered
as a separate agenda item by these bodies.

(Herc references to the Arie Bloed's contribution?)

3.2.3 The Human Dimension Mechanism
3.23.1 Towards the Establishment of the Human Dimension Mechanism

Under the 1975 Helsinki Final Act the only method of supervision was the "thorough exchange of
views on the implementation of the Final Act™ held at the beginning of each of the Follow-up
Meetings (and to a certain extent at the expert meetings).’ At the Madrid Follow-up Meeting held
in 1980 - 1983 some progress was made regarding supervising the implementation of the issues
belonging to the so-called Basket three of the Final Act (Co-operation in Humnanitarian and Other
Fields). In the Madrid Concluding Document the participating States agreed "to give favourable
consideration to the use of bilateral round-table meetings, held on a voluntary basis, between
delegations composed by each participating State to discuss issues of human rights and fundamental
freedoms in accordance with an agreed agenda in a spirit of mutual respect with a view to achieving
greater understanding and co-operation based on the provisions of the Final Act."*®

¥ Para. 664¢ of the 1975 Helsinki Final Act.

® These exchanges of views included the raising of specific human rights cases in the
course of differenct meetings: six at the 1977 Belgrade Follow-up Meeting and 65 at the
Madrid Follow-up Meeting (1980 - 1983) by the United States alone. The delegation of the
United Kingdom addressed 86 questions to the Soviet delegation at the Vienna Follow-up
Meeting (1986 - 1989). Similar questionning took place at the 1985 Ottawa Meeting of
Experts on Human Rights and Fundamental Freedoms and at the 1986 Bern Meeting of
Experts on Human Contacts. For this information, se¢ William Korey, Human Rights and the
Helsinki Accord: Focus on US Policy. Foreign Policy Association, Headline Series, No. 264,
New York 1984, p. 45; Stefan Lehne, The Vienna Meeting and the Conference on Security
and Co-operation in Europe, 1986 - 1989. Colorado, p. 69. See also Rachel Brett, “The
Human Dimension Mechanism of the CSCE and the CSCE Response to Minorities”, in The
CSCE in the 1990s: Constructing European Security and Cooperation, (ed.) Michael R. Lucas,
Baden-Baden 1993, pp. 143 - 160, p. 144.

' Between the Belgrade and Madrid Follow-up Meetings the US had already held
bilateral talks on a broad range of CSCE issues, including human rights, with Hungary,
Romania, the German Democratic Republic, Poland, Bulgaria, Sweden, Switzerland, Finland,
Austria and Yugoslavia. See US Commission on Security and Cooperation in Burope, The
Helsinki Process and East-West Relations in Perspective: Report on the Positive Aspects of
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At the Vienna Follow-up Meeting held in 1986 - 1989 the Western participating States pushed
actively the establishment of a permanent mechanism to monitor the compliance with CSCE
undertakings in the areas of human rights and human contact."! These efforts resulted in setting
up the "Human Dimension Méchanism" and the establishment of a Conference on the Human
Dimension (CHD) "to achieve further progress” in the area of human rights and fundamental
freedoms. The three meetings of this conference were scheduled for Paris (1989), Copenhagen
(1990) and Moscow (1991).12

3.2.3.2 The Structure of the Human Dimension Mechanism

A specific machinery designated to monitor the implementation of the Human Dimension
commitments of the OSCE is generally known as the "Human Dimension Mechanism", The Human
Dimension Mechanism of the OSCE consists of two main elements that are generally known as the
Vienna Mechanism and the Moscow Mechanism (the latter partly consituting a further elaboration
of the Vienna Mechanism and partly introducing new supervisory procedures). Together these two
mechanisms consitute a permanent machinery available for the OSCE States for supervising the
implementation of the OSCE Human Dimension commitments.

The basis of the Vienna mechanism was laid down in the Concluding Document of the Vienna
Follow-up Meeting (1986 - 1989). It has been further elaborated, in particular, at the meetings of
the Conference on the Human Dimension in Copenhagen (1990) and Moscow (1991) and at the
Helsinki Follow-up Meeting (1992). At present, the mechanism consists of the following four
phases:

The mechanism requires the OSCE States
(1) to exchange information and to provide in the shortest possible time, but no latcr than ten
days", a written response to requests for information and to representations made to OSCE States

the Implementation of the Helsinki Final Act, 1975 - 1984, Washington D.C. 1985, pp. 8 -
10; Dante Fascell, "The CSCE Follow-up Mechanism from Belgrade to Madrid", in
Vanderbildt Journal of Trangnational Law, Vol. 13, Nos. 2 - 3, Spring-Summer 1980, pp. 335
- 357, p. 353. See also Rachel Brett, "The Human Dimension Mechanism of the CSCE and
the CSCE Response to Minorities”, in The CSCE in the 1990s: Constructing European
Security and Cooperation, (ed.) Michael R. Lucas, Baden-Baden 1993, pp. 143 - 160, p. 145.

- 1 Stefan Lehne, opcit., p. 71

12 See the end of the section dealing with “Co-operation in Humanitarian and Other
Fields" in the Concluding Document of the Vienna Meeting. At the 1992 Helsinki Follow-up
Meeting it was decided that the Conference on the Human Dimension was to be replaced by
the biennal Human Dimension implementation meetings. See the references above.

1 In the Copenhagen Meeting of the Conference on the Human Dimension the time limit
for a written response was fixed on the maximum of 4 weeks. See para. 42.1 of the
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(in writing) by other participating States on questions rclating to the Human Dimension of the '
OSCE. Such communications may be forwarded through diplomatic channels or be addressed to any
agency designated for the purposes™;

(2) to hold bilateral meetings with other participating States that so request, in order to examine
questions relating to the Human Dimension of the OSCE, including situations and specific cases,
with a view to resolving them. The date and place of such meetings will be arranged as soon as
possible by mutual agreement through diplomatic channels, as a rule, within one week of the date
of the request'®. In the course of a bilateral meeting, the OSCE States shall refrain from raising
situations and cases not connected with the subject of the meeting, unless both sides have agreed
to do s0.!* The ODIHR (the Office for Democratic Institutions and Human Rights) may serve as
a venu¢ for such bilateral meetings."’

In addition,

(3) any participating State which deems it necessary may bring situations and cases relating to the
Human Dimension of the OSCE, including those which have been raised at the bilateral meetings
described in paragraph 2, to the attention of other participating States through diplomatic channels
or through the ODIHR,

(4) any participating State which deems it necessary may provide information on the exchanges of
information and the responses to its requests for information and to representations (para. 1) and
on the results of the bilateral meetings (para. 2), including information concerning situations and
specific cases, at OSCE meeting, in particular at meetings of the Senior Council (formerly the
CS0), the biennial review conferences and at the human dimension implementation meetings.

Among the specific features of the Vienna Mechanism are its functioning on a permanent basis (it
is available for use at all times), its non-voluntary character (when a State is faced with requests
for information from any of the OSCE States within the framework of the mechanism, it is under

Copenhagen Document. The 10-day limit was agreed upon in the Moscow Meeting of the
Conference on the Human Dimension. See para. 2 of the Moscow Document.

¥ According to the decisions made in the 1992 Helsinki Follow-up Meeting this agency
is the ODIHR. See para. 7 of Chapter VI in the Helsinki Decisions.

'* In the Copenhagen Mecting of the Conference on the Human Dimension the time limit
for the agreeing upon the meeting was 3 wecks, See para. 42.2 of the Copenhagen Document.
The one-week limit was agreed upon in the Moscow Meeting of the Conference on the
Human Dimension. Sce para. 2 of the Moscow Document.

* This addition was made in the Copenhagen Meeting of the Conference on the Human
Dimension. See para. 42.3 of the Copenhagen Document.

' This addition was made in the Helsinki Follow-up Meeting. See Chapter VI paras S and
7 of the Helsinki Decisions.

' The role of the ODIHR in this connection was added in the Helsinki Follow-up
Meeting. See Chapter VI paras 5 and 7 of the Helsinki Decisions.
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an obligation to respond to these requests. It must also comply with & subsequent request to hold
bilateral meetings), and its confidentiality (the bilateral phase is confidential; if the requesting State
is not satisfied with the requested State’s response, the information can be made public (the
multilateral phase); only if this public information does not change the attitude of the country in
question should OSCE structures be involved. Decision-making power on follow-up actions is
eatrusted to the Senior Council and the Permanent Council).

The so-called Moscow Mechapism was established at the Moscow Meeting of the Conference on
the Human Dimension of the CSCE in 1991. By the decisions made in Moscow the Vienna
Mechanism was supplemented by a system of missions of independent experts or rapporteurs in the
field of the OSCE Human Dimension. These modifications introduced an independent element, the
possibility of an independent investigation into violations of Human Dimension commitments, into
the Human Dimension Mechanism that had been previously functioning at a strictly
intergovernmental level."”

The supervisory system set up in Moscow was subsequently streamlined at the Rome Council
Meeting in December 1993. The Moscow Mechanism is rather complicated encompassing five
scparate procedures which may be used independently of one another to set up missions of experts
or rapporteurs.

Two of the procedures introduced in Moscow are linked to the Vienna Mechanism:

1) After having put into effect para. 1 or para. 2 of the Vienna Mechanism (a written response to
requests for information and bilateral meetings), the initiating State(s) (the requesting State(s)) may
suggest that the OSCE State (the requested State) should invite a mission of experts "to address a
particular, clearly defined question on its territory related to the Human Dimension".”

2) If the requested State refuses to establish a mission of experts within 10 days from the request,
or if the initiating (requesting) State(s) judge(s) that the issue in question has not been resolved as
a result of a mission of experts, the requesting State(s) may initiate the establishment of a mission
of rapporteurs, For the establishment of the mission the support of at least six OSCE States is
necded. The consent of the requested State, for its part, is not necessary.”

* The system of human dimension missions of independent experts or rapporteurs marked
also the first major deviation from the hitherto strictly intergovernmental supervisory
procedures of the OSCE.

® Para. 8 of the Moscow Document. A mission of experts may consist of up to 3 experts
selected by the requested State from the OSCE’s resource list. Paras 8 and 4 of the Moscow
Document. In accordance with para. 4 of the Document the experts chosen cannot be the
appointing State’s own nationals or residents or any of the persons this State appointed to the
resource list. In addition, there should be no more that one national or resident of any
particular State in a mission,

% Para. 9 of the Moscow Document. A mission of rapporteurs consists of up to 3
members drawn from the OSCE's resource list, one appointed by the requesting State(s), one



In addition to the two above mentioned procedurcs which are linked to the application of the
Vienna Mechanism, the Moscow Mechanism encompasses three other procedures which may be
used to establish missions:

3) An OSCE State may voluntarily invite a mission of experts to "address or contribute to the
resolution of questions in its territory relating to the Human Dimension of the OSCE".2

4) The Senior Coungcil or the Permanent Council may decide to establish a mission of experts or
rapporteurs upon the request of any participating State.®

5) In cases of “a particularly serious threat" to the fulfilment of Human Dimension provisions ten
OSCE States may activate the procedure of establishing an 'emergency’ mission of rapporteurs.®

Regarding the mandate of expert and rapporteur missions it is notable that it may vary according
to the procedure from which these missions arise. Generally speaking the powers of missions of
experts go beyond those of missions of rapporteurs. The purpose of missions of rapporteurs is to
establish the facts, report on them, in addition to which these missions may also give advice on
possible solutions to the question raised.® The purpose of missions of experts is "to facilitate
resolution of a particular question or problem relating to the Human Dimension of the CSCE". For
that purpose expert missions may gather information and, as appropriate, use their good offices and
mediation services to promote dialogue and co-operation among interested parties. The State
concemned will agree with the mission on the precise terms of reference and may thus assign any
further functions to the mission of experts, inter alia fact-finding and advisory services, in order
to suggest ways and means of facilitating the observance of OSCE commitments.®

In accordance with the agreed rules missions of rapporteurs submit a report to the participating
State(s) concerned and to the QSCE (the ODIHR) within 3 weeks after the last rapporteur has been

by the requested State (if it so chooses) and one by the first two rapporteurs, or by the
ODIHR in case of their disagreement. Rapporteurs cannot be nationals or residents of, or
persons appointed to the resource list by any of the States concerned. Para. 10 of the Moscow
Document,

2 Para, 4 of the Moscow Document. The State concerned itself selects up to 3 members
of the mission from the OSCE’s resource list. Para. 4 of the Moscow Document. For the
restrictions in the selection of experts, see the remarks in footnote 11 above.

® Para. 13 of the Moscow Document. The role of the Permanent Council (formerly the
Permanent Committee) as the initiator of a mission was agreed upon at the 1993 Rome
Counci! Mecting. See Chapter IV para. 5 of the Rome Document.

% Para. 12 of the Moscow Document.

» Para. 11 of the Moscow Document.

% Para. 5 of the Moscow Document.
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appointed. The requested State may submit any observations on the report within 3 weeks after the
submission of the report. The ODIHR will transmit the report and the possible observations on it
to all OSCE States without delay. The report must be placed on the agenda of the Senior Council
or the Permanent Council, which may decide on any possible follow-up action.” The report will
remain confidential until after the meeting of the Council

Missions of experts have to submit their report within 3 weeks after the completion of the mission
to the inviting State and to the OSCE within further 2 weeks.” Reports of missions of experts may
be discussed by the Senior Council or by the Permanent Council for possible follow-up action.
The obsgrvation and comments will remain confidential until brought to the attention of the
Council.

Regarding the scope of the questions that can be brought to the shpere of the Human Dimension
Mechanism the Vienna Concluding Document refers to “all human rights and fundamental
freedoms”. Thus, based upon this statement one can support the view that the application of the
mechanism seems not to be limited solely to the commitments explicitly listed in the OSCE
Documnents, but that it is possible also in respect of any other human rights obligations the OSCE
State has accepted as binding upon it. This interpretation can be supported by referring to what was
said previously about extending the Human Dimension commitments to cover also the human rights
accepted by the OSCE States in other international foras.*

The major limitation of the system of convening bilateral meetings in accordance with the Madrid
Concluding Document was its voluntary nature. The intention of the delegations proposing the

T According to the Moscow Document the submission of these reports on the agenda of
these political bodies was still optionat ("may"). See para. 11 of the Moscow Document. In
the 1993 Rome Council meeting this submission was made mandatory ("must"). The
authorisation of the Senior Council to decide on follow-up actions based upon rapparteurs’
reports, see para. 11 of the Moscow Document

The authorisation of the Permanent Council to take follow-up actions based upon
rapporteurs’ reports, see para. 5 of Chapter IV in the Document of the Rome Council.

# Pars. 11 of the Moscow Document.

¥ The ODIHR's handout on the Human Dimension Mechanism. These additions were
made in the Rome Council meeting (Annex A to the Rome Document).

* The authorisation of the Senior Council to decide on follow-up actions, see para. 6 of
the Moscow Document. For the auhtorisation of the Permanent Council, see Chapter I para.
22 and Chapter VIII para, § of the Budapest Decisions in the Concluding Document of the
Budapest Review Conference.

3 Para. 6 of the Moscow Document,

2 See the text under the heading (2.1) dealing with the broad coverage of the Human
Dimension Commitments above,
Sce algo Rachel Brett, "The Human Dimension Mechanism of the CSCE and the
CSCE Response to Minorities", in the CSCE in the 1990s: Constructing European Security
and Cooperation, (¢d.) Michael R. Lucas, Baden-Baden 1993, pp. 143 - 160, p. 151.
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Human Dimension Mechanism was to create an obligation for participating States to submit, on
request, information concerning their practices in the areas of human rights and human contacts,
combined with a binding commitment to participate in bilateral and multilateral meetings on these
questions, Consequently, the formulation of the Human Dimension Mechanism became clearly
mandatory® within the overall context of the non-legally binding nature of the OSCE. This
mandatory nature significs that the State that has been requested e.g. to provide information in
accordance with the mechanism has no choice of the non-acceptance of the mechanism.
Furthermore, there are no need for further steps such as ratification or a declaration of acceptance
to bring the mechanism into effect.™

It is notable that no binding decisions, only recommendations can be made in the framework of the
Human Dimension Mechanism. A binding decision is possible only as a follow-up to the procedures
made by the Senior Council or the Permanent Council. However, resulting from the consensus
principle applicable to the OSCE decision-making in material questions, no action against the will
of the State(s) concerned is possible. The consensus-minus-one principle is the only, but largely
theoretical exception to this rule. Consequently, in cases of proven violations of Human Dimension
comn;x;uncnts there is no effective system of sanctions that can be applied against the violating
State.

3.23.3 Practice

The Vienna mechanism has been operative since the end of the Vienna Meeting, thus since January

¥ The States "have, on the basis of the principles and provisions of the Final Act and of
other relevant CSCE documents, decided...". See the Vienna Concluding Document.

¥ At the time of the adoption of the Human Dimension Mechanism Romania questioned
the obligatory nature of the Mechanism and submitted a reservation concerning the acceptance
of the Mechanism. This reservation was not accepted by other CSCE States that clearly
specified that, in general, reservations to the CSCE commitments were not possible, but all
provisions of the CSCE documents are equally binding on all participating States. See Rachel
Brett, "The Human Dimension Mechanism of the CSCE and the CSCE Response to
Minorities”, in the CSCE in the 1990s: Constructing European Security and Cooperation, (ed.)
Michael R. Lucas, Baden-Baden 1993, pp. 143 - 160, pp. 148 - 149.

* The consensus-minus-one principle was adopted at the Prague Council Meeting in
January 1992. According to the principle, in situations of massive and gross ("clear, gross and
uncorrected”) violations of human rights the OSCE is entitled to adopt political measures
against the State in which the violations occur, even without the consent of this State. The
application of this principle is, however, limited to political measures (political declarations
or other political steps) only. In addition, these political measures may be applied only
"outside the territory of the State concerned". See para. 16 of Chapter IV in the Prague
Document on Further Development of CSCE Institutions and Structures.
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1989. In years 1989 and 1990 the mechnism was activated a number of times,* between January
1989 and April 1990 about 100 times.”” The predominant usage was in the East-West context,
most often by Western States (including the European Community) against Eastern States. The
mechanism was used e.g. against Czechoslovakia ®, Bulgaria®, Bast-Germany®, Romania ¢,
USSR*, and Turkey*’, Regarding the application of the mechanism against Western States, the

% There is no general record of the use of the Human Dimension Mechanism. The
information concerning the practice referred to in the following is mainly from the following
publications: Rachel Brett: The Development of the Human Dimension Mechanism of the
Conference on Security and Co-operation in Europe. Papers in the Theory and Practice of
Human Rights, No, 1, Human Rights Centre, University of Essex, England 1991; Arie Bloed,
“Monitoring the CSCE Human Dimension: In Search of its Effectiveness” in Monitoring
Human Rights in Europe: Comparing International Procedures and Mechanisms. (Eds.) A.
Bloed, L. Leicht, M, Nowzak, A. Rosas. The Netherlands 1993, pp. 45 - 91.

3 Brett, op.cit., p. 22. Bloed, op.cit., p. 72.

¥ This was the first activation of the Vienna Mechanism and it was done by The
Netherlands. The activation of the mechanism was done in respect of the incidents concerning
the treatment of participants in a peaceful meeting to commemorate the self-immolation of
Jan Palach and the subsequent treatment of those detained, including Vaclav Havel. The
Netherlands used all four phases of the mechanism, ultimately placing the matter on the
agenda of the first meeting of the Conference on the Human Dimension (Paris 1989). See
Brett, op.cit., p. 22. Brett refers to Arie Bloed: "Institutional Aspects of the Helsinki Process
after the Follow-up Meeting in Vienna", XXXVI NILR 1989, p. 354.

In 1989 the UK invoked the mechanism three times in relation to Czechoslovakia.

* The mechanism was triggered by Turkey in the case of the expulsion of members of
the ethnic Turkish minority. The USA resorted to the mechanism in the case concerning the
Turkish minority and the detention of two members of Ecoglasnost.

* The issues concerned repressive measures against dissidents and incidents at the Berlin
Wall,

*! The issues concerned general human rights situation and some specific human rights
cases.

The first time to apply the Vienna mechanism within Eastemn blo¢ occurred in
November 1989, when Hungary activated the mechanism in relation to Romania in order to
raise the issue of violations of the rights of the Hungarian minority in Romania. See Bloed,
op. cit, p. 73.

“2 The mechanism was triggered by the UK to get information on the refusal of exit
permits. The USA triggered the mechanism due to the refusal to allow Lithuanian Americans
into the USSR.

* The mechanism was triggered by Bulgaria in relation with the Kurdish question.
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mechanism has been activated against The Netherlands * and UK®. In addition to address
violations of human rights, the mechanism was also uscd repeatedly to raise specific cases of
humanitarian hardship.*

After the revolutionary changes in Central and Eastern Europe and the end of the Cold War, the
Vienna Mechanism has been resorted to very rarely.

In 1991 the Vienna Mechanism was activated in order to draw attention to serious situations, such
as the civil war in Yugoslavia, and military actions by the Russians in Lithuania.”’ In March 1992
Austria asked Turkey to provide information on its military actions in the regions of the Kurdish
minority (South Eastern Turkey) and the treatment of Kurdish civilians by Turkish security forces.
This activation of the Vienna Mechanism is also an example of a use of the mechanism by a ‘non-
interested’ party.® In spring 1992 Russia activated the fiest phase of the Vienna Mechanism
(exchange of information) in order to get information on the Estonian legislation on citizenship.”

The Moscow Mgchanism became operational in May 1992 after the registration of the required
number of experts at the OSCE’s resource list.*® In the framework of the Moscow Mechanism only
few missions have been sent to the participating States. In autumn 1992 (30 September - § October)
an "emergency mission” of rapporteurs pursuant to para. 12 of the Moscow Document was sent to
Croatia/the former Yugoslavia. The mission was established upon the initiative of the United
Kingdom on behalf of the European Community States and the initiative was also supported by the
USA. The mandate of the mission was to investigate reports of atrocities against unarmed civilians
in Croatia and Bosnia, and to make recommendations as to the feasibility of attributing

“ The mechanism was triggered by Czechoslovakia (May 1989) and the issue concerned
information on police treatment of anti-apartheid demonstrators.

* The mechanism was triggered by the USSR and the issue was the operation of the
Immigration Act of 1988.

“ 1t has been said that it was particularly in this category of interventions in connection
with which positive results were achieved. See Brett, op.cit., p. 20.

7 Bloed, op. cit., p. 73.

“ Austria resorted only to the first phase of the Vienna Mechanism, i.e. to the exchange

. of information. As a kind of 'retaliatory’ action, Turkey for its part invoked the Vienna

Mechanism in order to raise the alleged Austrian support to "terrorists’ in its territory, Turkey

did not proceed beyond the first phase of the mechanism cither. See Bloed, op. cit, p. 74. See

also Thomas Buchsbaum, "The Future of the Human Dimension" in Helsinki Monitor, Vol.
4, 1993, No. 2, pp. 5 - 24, p. 17.

“ Bloed, op. cit., p. 75. This Russian initiative was followed by the Russian efforts to
make Estonia to invite a mission of experts and to send a mission of rapporteurs to Estonia.
For more, see footnote 52 below.

% In accordance with para. 3 of the Moscow Document.
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responsibility for such acts. The additional mandate cnabled the rapporteurs to visit arcas which may
be under threat of ethnic cleansing, and to investigate allegations of the arbitrary arrests of Serbs
and Croats.”

In December (2nd - 5th) 1992 8 mission of experts was sent to Estonia at the request of the
Estonian Government on the basis of para. 4 of the Moscow Docement.” The mandate of the
mission was very broad. The mission was invited to study Estonian legislation and compare it, and
its implementation, not only with the OSCE standards, but also with universally accepted human
rights norms. The mission studied particularly Bstonian legislation in the areas of citizenship and
language, especially regarding minority rights.™ :

In the beginning of year 1993 (31 January - 3 February) the Moldovan Government invited a
mission of ¢xperts pursuant to para. 4 of the Moscow Document. The mandate of the mission was
to investigate current legislation, the implementation of minority rights and inter-ethnic relations, ™

*! The report of the rapporteurs contained a detailed description of atrocitics committed
by Serbian and Croatian authorities, proposals for the establishment of a system for storing
information concerning the cruelties in the former Yugoslavia and for the creation of an
international tribunal for procecuting the perpetrators of war crimes. The report was released
after the 17th meeting of the CSO in November 1992. The rapportcurs’ report was well-
received, and consequently, the Stockholm Council Meeting in December 1992 authorized the
rapporteurs to refine its proposals on personal accountability, including by way of the
establishment of an ad hoc war crimes tribunal. See para 14 of Chapter 1 in the Summary of
Conclusions of the Stockholm Council Meeting.

%2 This mission was preceded by the Russian effort to make Estonia to invite a mission
of experts, in accordance with para. 8 of the Moscow Document (as a part of the Vienna
Mechanism), in order to investigate the Estonian legislation on citizenship (June 1992). Like
the first Russian effort, also the second attempt by Russia to persuade Estonia to invite a
mission of experts made in August 1992 was rejected by Estonia. After these frustrated efforts
Russia tried to activate the Moscow mechanism under para. 9 of the Moscow Document, ie.
it tried to get a mission of rapporteurs established. This plan failed due to Russia’s failure to
get the support of five other participating States as required by the respective provision. See
Bloed, op. cit., p. 75.

% The report of the mission of experts contains a number of detailed recommendations
e.g. on the filling of gaps in legislation and the strenghtening of the judiciary and
administration, and on nationality issues. The report of the mission was made public after the
19th meeting of the CSO in February 1993.

* The mission met with the representatives of alt political parties as well as with officials
of the self-proclaimed Republic of Trans-Dniestria and that of Gaugaz Republic.
Representatives of the Bulgarian minority in the Teraclia district were also consulted. The
final report (submitted in February 1993) contained comments and recommendations on
constitutional and legal questions, the language law, citizenship law, and the law on religious
freedom. The report was discussed at the 20th meeting of the CSO and released thereafter.
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In addition to the completed missions of rapporteurs or experts mentioned, there have also been
other initiatives to activate the Moscow Mechanism. In July 1992, during the CSCE Helsinki
Follow-up Meeting, Austria requested Turkey to invite 8 mission under the Moscow Mechanism
in accordance with para. 8 of the Moscow Document. Turkey rejected this attempt by referring to
the fact that Austria had already invoked the first phase of the Vienna Mechanism, Turkey also
viewed a mission of experts to be unnecessary as it supposedly only had problems with terrorism
by Kurdish nationalists.* In January 1993 Uzbekistan rejected the request of Americans (that was
channelled through the CSCE Chairman-in-Office) to create a mission of experts at its own
initiative in accordance with para. 4 of the Moscow Document™® In Junec 1993 the CSO
(subsequently the Senior Council) decided to sent a rapporteur mission to Serbiz in accordance with
para. 13 of the Moscow Document to investigate human rights violations.” The mission could not,
however, be carried out due to the refusal of the Serbian authorities to grant visas to the members
of the mission.® In 1994 the Nordic countries used the Permanent Committee (subsequently the
Permanent Council) meeting to request Turkey to consider invoking the Human Dimension
Mechanism.”

In the light of the existing practice on the use of the Human Dimension Mechanism we can observe
that the end of the Cold War also signified a drastic drop in the use of the Vienna Mechanism.
During the Cold War era the activation of the Vienna Mechanism seemed to be heavily dictated by
political considerations rather than a genuine interest towards the implementation of the Human

* Bloed, op. cit. pp. 80 - 81. Bloed refers to Rachel Brett’s paper on “The Challences of
Change. Report of the Helsinki Follow-up Meeting of the Conference on Security and Co-
operation in Burope (CSCE) (24 March - 10 July 1992)". Papers in the Theory and Practice
of Human Rights, No. 2, University of Essex, England 1992, p. 14.

* This refusal is said to be partly due to a fack of proper preparation of this diplomatic
initiatiative on the part of the USA. Arie Bloed, "CSCE Process in Progress”, in Helsinki
Monitor, Vol. 4, 1993, No. 2, pp. 43 - 48, p. 45. On the other hand, if Uzbekistan had
consented to the request, it would have resulted in the setting up a special ad hoc ODIHR
mission instead of the establishment of a mission under the Moscow Mechanism,
Consequently, formally this effort does not relate to the Mascow Mechanism. See Bloed, op.
cit. p. &1.

 The Document of the 22nd Meeting of the CSO, Prague (29 - 30 June, 1993). The text
on the former Yugoslavia: Human Rights in Serbia.

% Arie Bloed, "The CSCE between Conflict Prevention and Implementation Review" in
Helsinki Monitor, Vol. 4, 1993, No. 4, pp. 36 - 43, p. 37.

¥ Martin Harris, "Human Rights Monitoring and the CSCE: Perspective from Budapest"
in Helsinki Monitor, Vol. 6, 1995, No. 1, pp. 18 - 22, p. 19.

References to the practice regarding the Human Dimension Mechanism, see also
Rachel Brett, “The Human Dimension Mechanism of the CSCE and th CSCE Response to
Minorities”, in The CSCE in the 1990s. Constructing European Security and Cooperation,
(ed.) Michael R, Lucas, Baden-Baden 1993, pp. 143 - 160, pp. 149 - 153.
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Dimension commitments. Also the piactice in years 1989 and 1990 reveals this predominantly
confrontational East-West nature of the Human Dimension procedure. In the Cold War atmosphere
the willingness (or even desire) of the States to act in confrontational way even outweighed the
usual reluctance of States to resort to inter-State complaint procedures. This view, considering the
Human Dimension Mechanism as & weapon in the political battle between the Eastern and Western
bloc, is supported by the drastic drop in the number of the activation of the mechanism since the
end of the Cold War.®

Lately the activation of the Human Dimension Mechanism has not taken place. Reasons for the
present non-usage of the mechanism, especially of the Vienna Mechanism, put forward include the
lack of political will to activate the inter-State supervisory mechanism, the new political situation
(during the Cold War thc Human Dimension Mcchanism became burdened by the reputation of
being the weapon in the ideological war), and the creation of new mechanisms and political bodies
within the OSCE framework that can be used to tackle also the Human Dimension issues. To this
list one must also add a general reluctance of States to resort to inter-State complaint procedures,
and especially the existence of this reluctance among Western States to apply international
supervisory mechanisms in their mutual relationships. The Western OSCE States have explained
their reluctance to activate the OQSCE mechanisms in their mutual relationships by referring to the
existence of other human rights mechanisms (e.g. the mechanism of the European Human Rights
Convention) and to their better suitability in the solving of human rights problems.®" The problem
is, however, that despite these references to the better suitability etc. of the other human rights
mechanisms, the Western States are clearly unwilling to activate even them in their mutual
relationships.

324 Other OSCE Procedures and Instruments Available for the Monitoring of the
Implementation of the Human Dimension Commitments '

Besides the above referred possibilities to raise any issue relating to the OSCE Human Dimension
at meetings of a variety of political OSCE organs (in particular the Permanent Council, the Senior
Council and the Ministerials), at different meetings organised within the framework of the OSCE,
and the possibility to activate the Human Dimension Mechanism, there are also other possibilities
that can be used to tackle these issues. The Human Dimension issues may also be dealt with by
invoking general OSCE mechanisms, such as the various procedures for the peaceful settlement of

% See also Brett, op.cit. p. 24.

¢ The question of the limited use of OSCE mechanisms was discussed in the Seminar on
Early Waming and Preventive Diplomacy organized by the ODIHR in Januvary 1994 in
Warsaw.

A T R A e L L P 3T I A T e e B B
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disputes (PSD)® and the so-called Berlin emergency mechanism. In practice these options have
been applied so far only very seldomly, and PSD procedures not at ali (in respect of the Human
Dimension issues or in general?). ‘

Different OSCE Missions (long-term missions, various ad hoc missions etc.):

The diffcrent kinds of OSCE missions sent to or deployed in various trouble spots in the OSCE
region also have a Human Dimension component in their mandates. For example, although the
primary task of long-term missions is in the area of corflict prevention, their mandate has also been
enlarged to encompass Human Dimension activities. (E.g. the long-term mission in Estonia has
acted as a “mediator” in a number of individual cases concerning citizenship issues).

- Local OSCE missions often assist in nation-building (Estonia, Latvia). Promoting human rights
was an important objective of the OSCE presence in Kosovo, Sandjak and Vojvodina, and it falls
explicitly within the mandate of the Mission to Tajikistan. Addressing human rights violations is
an integral part of conflict resolution efforts in Moldova and in the Transcaucasian area.

(Here references to the contribution(s) of Allan Rosas and Timo Lahelma?)

The role of the High Commissioner on National Minorities (HCNM): Although the HCNM is not
a Human Dimension instrument, the Human Dimension questions, especially the OSCE
commitments concerning national minorities, are of relevance in the everyday work of the HCNM.
(Here references to the contribution of Marfa Amor Martfn Estebanez?)

The role of the ODIHR:

The Office for Democratic Institutions and Human Rights (ODIHR) with its headquarters in
Warsaw is the central Huiman Dimension body within the OSCE. In the last few years in particular
the ODIHR has been charged with a number of functions in the area of the Human Dimension, The
activities of the ODIHR are also aimed at the establishment of a basis and framework for a viable
and long-lasting stability within the OSCE by strengthening democratic processes and the creation
of the rule of law within the OSCE States. The ODIHR is responsible, for example, for organising
the biennial Human Dimension implementation meetings and Human Dimension seminars on
specific topics. Apart from organising these meetings, the ODIHR is also very active in assisting
the new OSCE States in a great nurnber of issues concerning the Human Dimension. For example,
the ODIHR is involved in organising special training seminars in a2 number of former socialist
OSCE States touching upon issues like the rule of law, legislative activities, election laws, training
of judiciary. These are the examples how the general OSCE commitments and principles are
operationalized in practice.®

“ Resorting to the so-called Valetta mechanism constituted a first step to develop a CSCE
instrument with a mandatory element. Note also the new OSCE Court established by the
Convention on Conciliation and Arbitration within the CSCE.

(Here references to the contributions of the Frankfurt group?)

“ It has been stated that this operationalization is an area which still needs a great deal
of further development. This type of activity should also be well coordinated with other
internatinal bodies which deal with the same issues (the Council of Europe, the United
Nations, etc.).
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The impact of the NGO input: The important role of NGOs in the arca of the Human Dimension
of the OSCE has been recognized e.g. by accepting their participation in a variety of OSCE
meetings and seminars that deal with the Human Dimension issues. (The importance of the OSCE-
NGO dialogue).

Qther factors that have a bearing upon the Human Dimengion and that may have a role in conflict-
prevention and conflict management:

- The role of the OSCE Parliamentary Assembly in the Human Dimension issues (clection
monitoring)

4. THE ASSESSMENT OF THE ROLE OF THE HUMAN DIMENSION OF THE OSCE IN
CONFLICT PREVENTION AND MANAGEMENT

(This section contains only preliminary remarks)

The comprehensive security approach adopted by the OSCE signifies that the OSCE puts emphasis
on its conflict prevention task. The main security function of the OSCE is to prevent conficts by
creating a viable basis for long-term stability in countries and regions where {potential) conflicts
could erupt. The acceptance of this idea of comprehensive security within the OSCE linking the
protection of hurnan rights as well as economic issues to the maintenance of peace and suggests that
the Human Dimension issues have been given an important place in the pan-European security
architecture. In the light of State practice, however, one can view that in practice the Human
Dimension has not been afforded the aftention that this theoretical construction presupposes. The
brilliant theories of the indivisibility of peace and the comprehensive approach to security have been
developed, but there still exists a wide gap between the words and the practice.

It is, however, in this comprehensive approach of the OSCE in which also lies the strength and
potential of the organisation. After the Cold War the OSCE involvement in the area of human rights
(Human Dimension) is recognized in principle by all participation States. The OSCE record of
involvement in matters that used to be considered part of the internal domain of participating States
is an asset that makes the OSCE more suited than other international actors to intervene in a new
generation of conflicts, which encompasses conflicts of clearly internal rather than of international
character.

In the context of conflict prevention function of the OSCE the activities of the High Commissioner
on National Minorities and of the long-duration missions deployed in various OSCE countries have
been regarded to having achieved clear positive results. The functioning of the ODIHR should also
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be included in this list.* Interaction with the public and with non-governmental groups (the role
of NGOs in the OSCE) in the area of the OSCE Human Dimension can also be viewed as having
a role in conflict prevention.

The potential of the Human Dimension Mechanism: the application of the Human Dimension
Mechanism:

- may be used to indicate inplementation shortcomings that, for their part, might be early indicators
of potential conflicts;

- qualified experts can be used to assess the canformity of the internal law and practice with the
State's international commitments; ’

- the mechanism enables the participating States to acquire speedily information on specific human
dimension questions in some OSCE State;

- may indicate international concem;

- may provide for an immediate/speedy international presence;

- may be used to gather information, to prepare for longer-term involvement;

- Political nature of the mechanism contributes to flexibility in its operation: Political framework
more flexibile than more rigid judicial procedures of the similar kind; the potential for innovation.
Shortcomings:

- A short duration of the migsions: The success of a mission heavily depends on a good preparation.
- Burdened by the reputation of being the *Cold War weapon’,

It would be satisfying to be able to conclude that despite the present practical non-usage of the
Human Dimension Mechanism the mere existence of the mechanism promotes conflict prevention
(a 'deterrent factor’). The problem is that this cannot be tested. In addition, in the hght of State
behaviour one must connect strong doubts to this kind of conclusion.

Other remarks:

- The initial support from the parties directly involved/concerned is essential: the OSCE cannot
solve the problems for the parties, but only the parties themselves can do it, with the assistence of
the OSCE.
- To what extent can we expect the parties concerned to give their political support to the OSCE
efforts to settle a dispute? To provide an answer to this question, we must ask ourselves what the
OSCE can offer the parties:
- A link to Eurcpean political, economic and military structures in a broad sense, If this link
is considered to be of vital importance, then the OSCE community possesses strong
leverage.
- E.g. because Estonia wants (wanted) to be part of the European family of nations, the
Estonian Government, when faced with a crisis over its aliens law, was prepared to heed the
advice of the OSCE. The country was prepared to pay a price for demonstrating, in deeds,

# Margaretha af Ugglas: “Conditions for Successful Preventive Diplomacy”, in The
Challenge of Preventive Diplomacy: The Experience of the CSCE. Swedish Ministry for
Foreign Affairs, Stockholm 1994, pp. 14 - 16.
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thelr commitment to OSCE values.®

- The existence of the intersection of short term conflict management and long term support for
building democratic institutions in participating States: the latter efforts will pay off only in the
course of time, but they are vital for long term prospects of promoting & peaceful resolution of
conflicts in the OSCE area. 7

- The necessity of the long term approach: in the long run, the prospects of preventing and
peacefully resolving conflicts in the OSCE area will depend heavily on the patience of the
participating States and consistency in building democratic institutions and promoting the rule of
law and respect for human rights. Support for work on new constitutions and other relevant
legislation, for setting up independent judiciarics and for an intensified dialogue on human rights

have been important results in new OSCE States in Central Asia and Transcaucasia (Kazakhstan, -

Kyrgyzstan, Tajikistan, Turkmenistan, Uzbekistan, Armenia, Azerbaijan and Georgia). The
essentiality to initiate the dialogue on human rights; while full and immediate compliance with all

~ the relevant Human Dimension commitments cannot reasonably be always expected, it is

nonetheless of vital significance that these States move in the right direction on issues rclatcd to
democracy, the rule of law and human rights.%

- The prospccts for preventing conflict or making peace are determined not only by the attitude of
the parties themselves but also by the degree of support extended by other OSCE States to efforts
to settle the dispute. Only strong political support from major OSCE States, given consisently
through different channels and at a high political level is crucial,

- "The importance of co-operation. and co-ordination with other international bodies.

- The fundamental strengths of the OSCE: its capacity for innovation, its flexibility.

% Margaretha af Ugglas, op.cit. pp. 14 - 16.

% The experiences of Margaretha af Ugglas, op.cit. pp. 29 - 30
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FOLLOW~-ON TO THE 1993 ATHENS REPORT
ON COOPERATION IN PEACEKEEPING

Introductlon

R R In h1s'“Supp1ement to-An’ Agenda for Peace", based on
the lessons léarned since "An Agenda for Peace" was published,
the United Nations Secretary-General notes the significant
changes:that have:recently taken-place "in both the volume and
* the nature of the Unlted Natiéns activities in the field of
peace and security". © Since the 1993 Athens Report on
Cooperation in Peacekeeping, many of us have found ourselves
involved in a number of what the UN Secretary General has called
"multifunctional peacekeeping operations".! These operations
have been based on a broader understanding of peacekeeping and
have often been carried out in the context of evolving crises,
where it has been more difficult to maintain the consent of the
parties and hence to implement the mandate. While the priority
of the UN Security Council is to resolve the dispute by peaceful
means, including the use of "provisional measures" referred to
in Article 40 of the UN Charter, under these circumstances, the
UNSC has occasionally authorised enforcement measures in order
for the mandate to be fully implemented. This has involved
greater risks to the peacekeeping forces and other personnel
involved in the operations.

The phrase "multifunctional peacekeeping operations"
is used for convenience throughout this document; it
is not intended to imply the creation of a new
category of peacekeeplng operations, but only to
describe the increasing complexity of certain recent
operations. The definitions contained in the Athens
document remain fully valid in this regard.

-1-
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2. - 'In its coéntinuing endeavour to share éxperiences and
learn lessons from peacekeeping operations, the Political
Military Steering Committee/Ad Hoc Group on Cooperation in
- Peacekeeping has become aware of the need to elaborate on the
principles contained in the Athens Report better to reflect
recent operations. This Supplement is, therefore, intended to
be read in conjuction with the Athens Report, which remains a
“basic working document, and to enhance our common understanding
‘of developments in peacekeeping, so that we are better able to
cooperate jointly in peacekeeping operations. It therefore
provides a conceptual frame of reference for principal aspects
of peacekeeping operatlons that are multifunctional in
character, with a view to encouraging and facilitating
peacekeeplng contributions by NACC/PfP members, on a case-by-
case basis, and in accordance with the provisions of the UN
Charter and with national decision-making procedures. This
document .does not seek to determlne the nature of future
peacekeeping- operatlons : =

3. We remain commltted to the prlnClple of the peaceful
settlement of disputes. Recent peacekeeping operations have
evolved from traditional peacekeeping operations, which still
have their place in the peaceful settlement of international
disputes. ,The underlylng principles of all peacekeeping’
'operations remain the same: . they are based on the UN Charter
and, as appropriate,; in. theﬂcase of. OSCE-mandated operations, on
relevant OSCE:decuments; they are aimed at creating favourable
conditions for.parties to. the conflict to reach mutually- .
acceptable agreement, which remains the only way to guarantee
firm and durable settlements to crises; they are directed at
supporting peace efforts and at moderating conflicts, as the
situation requires; and they do not aim to 1mpose polltlcal
solutions to such conflicts.

General Characteristics

4. These recent multifunctional peacekeeping operations
- encompass both elements of traditional peacekeeping and new
tasks. These include:

- control and verification of compliance with ceasefire
agreements or armistice;

- assistance to fulfilment of agreements on peaceful
settlement of the conflict;

- preventive troop presence;

- guarantee and denial of movement;

- mineclearing;

- demobilisation operations, including those involving
foreign military personnel;

- humanitarian relief and assistance for civilian
populations, including refugees;

D
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- development assistance; fyos

- human rlghts monitoring, protectlon and restoratlon

- ._a951st1ng in election organisation 'and monitoring;

- the maintenance or restoration of c1v1l order and the
rule of law; and St .

-  coordination of activities supportlng economlc
rehabllltatlon and.reconstruction. :

Such operations may be undertaken in a hostile environment,
sometimes within- a state where factions orvirregular forces not
controlled by the government may be operating. :-
eI A

- 5. Peacekeeplng operatlons are carrled out by the UN or,
as appropriate, by the OSCE, with the consent:of the principal
parties to a conflict. However, this consent, which should
always exist at the strategic/political level,'may not always
have the full support of local authorities. or forces. These
operations may require the application of: a:'range of measures,
including, where. appropriate, a determined‘wuse.of force-in
conformity with the relevant Resolutions-of ‘thetUN-Security
Council, in order to allow for the mandate to.be:fully .
implemented. As.a consequence, the UNSC would:authorise a
multifunctional peacekeeping operation undeir.Chapter-VI; but for

-gsome elements of certain UN operations, theiauthorisation of the

UNSC can also be given for use of force iniaccordance with
Chapter VII. - An operation, however, is not:under any-
circumstances to become a peace enforcement operation without
specific authorlsatlon from the UN Securlty Counc1l

6. PrlnClpleS and Criteria. The folIOW1ng-refinement cf
principles and criteria normally associated with peacekeeping
reflects the complex, multifunctional nature of recent
peacekeeping operatlons P
- Clear and Precise Mandate. The Athens. Report states that

"the basis for any mission is a clear-and precise mandate

of the UN or the CSCE, developed through consultations with

contributing States and organisations and/or interested
parties, covering all of the essential elements of the
operation to be performed®. Mandates.for peacekeeping
operations should be achievable and realistic, and linkecd
to clear political goals. It is particularly important in
multifunctional peacekeeping operations that clear missicn
guidance aimed at achieving political objectives on the
basis of the principle of the peaceful settlement of the
dispute be translated to Commanders on the ground, who can
find themselves working in extremely complicated local
situations. The mandate in such cases should be carefully
crafted so as to permit a range of measures in response to
evolving conditions on the ground, while not leading to an
escalation of the operation. Appropriate advance
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contingency planning, including. appropriate military and
weivilian advice on operational feasibility, would be useful

- -as a support:to the initial drafting of mandates. When

. operating envirconments change substantially, mandates
should be changed or, alternatively, missions ended. As
well as when:the mandate is first drafted, troop
contributing states should also be consulted at times of:

-~ =+-. - extension. of the mandate, or its revision; .

+= " -a fundamental change of the situation in the mission
area, which could negatlvely affect the implementation
of the mandate;

T 'con51deratlon of partial or complete termlnatlon of

T ;the missien. :

Consent of theaPartles According to the Athens Report,
_“consent and;cooperation of the parties to the conflict are
- egsential-prerequisites for a UN peacekeeping operation
. based: on Chaptier VI of the UN Charter or for a CSCE-

-+ peacekeeping operation..  Exceptions are only possible 1if an
operation has been based on Chapter VII of the Charter by

_ the UN:Security Council". Therefore, the principle of

. consent-remains crucial for anygpeacekeeping operation‘
;under Chapter=VI of the UN Charter.. In this case, overall
~;strateglc/pollt1cal consent for: the mission and its
objectives isian essential element that underwrites-

.- peacekeeping, zeven though it cannot always be guaranteed at

the local level. Loss of consent can have a negative
impact on the relationship between the peacekeepers and the
- parties. to thé-conflict, subject peacekeeping forces and

- other .personnel involved in the operation to serious
threats to life and property, and can jeopardise the
achievement of the mandate. Once.a peacekeeping operatiocn
ig underway, the loss of overall strategic/political
.consent ~would. render its continuation ag a peacekeeping
‘mission impogsible and would result in the need for the
mandating body to bring the mission to an end. An
important aim in a peacekeeping operation, along with the
diplomatic process aimed at peaceful settlement of the
dispute, is.therefore to maintain and consclidate consent

. for the mission and its objectives by all parties involved.
Commanders should strive, to the extent possible consistent
with the mandate, to retain local consent, though this may
be difficult because of the complex nature of the
situation:

Impartiality. As NACC Ministers agreed in Athens, "all
aspects of an operation need to be conducted impartially,

. in a manner compatible with the nature of the operation, as
. defined by its mandate". Impartiality signifies that
peacekeeping forces and other personnel involved in a

-4 -
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multifunctional peacekeeping operation do not take a side
or part in a conflict. Impartiality means the even-handed
- treatment of the parties under the terms of the mandate;
several measures in accordance with the UN Charter,
including, as appropriate, the use of force, can be applied
against one.or another of the parties. The use of these
measures shall be without prejudice to the rights, claims
or positions of the parties corncerned. Such measures must
be balanced against the need not to compromise the
perception by the parties at the stratedic/political level
of the impartiality of the peacekeeping force, thereby
risking a loss of consent at this level. It is important
that peacekeeplng is not only 1mpart1al but is seen to be
1mpart1al :

Use of Force and Force Configquration. As stated in the
Athens Report, "in all types of operations, the extent to
which force can be used needs to be clearly defined either
in the mandate or in the terms of reference. If ,
authorised, use of force must be carefully controlled,
flexible ‘and at the lowest level consistent with the
execution of the mandate. Forces involved in any operation
retain the inherent right of self-defence at all times™.
The force should be equipped and configured to be able to
protect -itself, to ensure that the mandate can be properly
implemented, to discourage and to resist forceable attempts
to prevent it from implementing the mandate, and, if
required by the mandate, to prevent human rights
violations, bearing in mind the possibility of a
deterioration of the situation on the ground. In all

- cases, the use of force in any peacekeeping operation shall
be in accordance with the provisions of the UN Charter and
the rules of international law; only the minimum force
necessary should be used.

Rules of Engagement. Rules of Engagement (ROEs) should
reflect the United Nations/OSCE formal political and legal
directives and provide guidance to commanders at all
levels, thus governing the use of force. ROEs are to be
based strictly on the mandate and relevant UNSC Resolutions
and other appropriate documents and developed in
consultation with troop contributing nations. ROEs should
be agreed and distributed early to ensure effective
preparation by trocop contributors and could be made known,
where appropriate, to the parties.

Participation. According to the Athens Report, "The choice
of contributors should take account of cultural, historical
and political sensitivities and provide for
multinationality of an operation". Therefore, it is
desirable to seek wide participation in the forces carrying
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out peacekeeping operations. Moreover, multinational
composition of the peacekeeping force can improve the
perception of its impartiality in the eyes of the parties
to the conflict.

Safety of Personnel. All personnel involved in an
operation should be trained and equipped in such a manner
as to maximise their safety while carrying out their task.
The safety of personnel is an important priority of the
United Nations, as reflected by the Convention on the
Safety of United Nations and Associated Personnel, and
should be respected by the parties to the conflict,

Conditions for Terminating the Operation. The mandating
body must define the desired end-state of the operation.
Advance contingency planning must include an end-state
analysis in the original concept of the operation, to
include criteria for judging success and terminating the
operation, as well as modalities for eventual withdrawal of
forces. An exit strategy should include planning for
withdrawal in all of the circumstances in which a

. peacekeeping operation might be brought to an end.

Coordination and Liaison. The Athens Report pointed out
that, "to be fully effective and efficient, there should be
close coordination of all aspects of an operation,
including political, civilian, administrative, legal,
humanitarian and military”. The timely and effective
coordination of the work of troop contributing nations and
the agencies and organisations involved in a mission is
essential for achieving its objectives. In corder to ensure
transparency and coherence, ccordination arrangements
should encompass all the political, military, diplomatic,
administrative and humanitarian organisations concerned,
and take into account that some humanitarian organisations
(including UNHCR, ICRC, UNICEF and WFP) have permanent
mandates of their own. Whenever necessary, and if required
by the nature of the mission, this coordination may incluae
Non-Governmental Organisations (NGOs} and Private Voluntary
Organisations (PVOs). These coordinating arrangements
should be supported by extensive liaison with all the
agencies and organisations involved. Relations between the
military component of an operation and non-military
agencies should be based on mutual respect, communication
and standardisation of support in order to ensure that one
does not undermine the efforts of the other, that
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unnecegsary overlap is avoided and that common efforts are

ﬁ?concen%rated on prevention or peaceful resolution of

confllcts
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