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SEMINARIO SULLA PREPARAZIONE DELLA CONFERENZA

DI REVISIONE DEL TRATTATO DI MAASTRICHT
Istituto affan internazionali
Circolo diplomatico
Roma, 9-10/X1//1995

Programma
Partecipanti

"Proposal for a TEPSA report on priorities and strategy for the reform' of the Maastricht

Treaty"/ Gianni Bonvicim

"Quelques reflexions sur la différenciation dans 'Union. européenne”/ J ean-Vlctor Louis

"Does CFSP really make a difference?"/ Alvaro Vasconcelos (paper presented at the
conference "The future of the European constitution: perspectives on the implementation and
revision of Maastricht", College of Europe, Trans European Policy Studies Assomatlon

Brugge, 23-24/V1/1995)
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Istituto Affari Internazionali

Programma

Seminario sulla preparazione detla Conferenza di Revisione
del Trattato di Maastricht

Giovedi, 9 novembre 1995
mattina:  ore 10.00 Sede: Istituto Diplomatico
~ Apertura seminario "le prospettive della confercnza

di Revisione"

- a) lo stato del negoziato: Silvio Fagiole, rappresentante Gruppo di
Riflessione :

b) criteri e principi del processo di revisione istituzionale: Gianni Bonv1c1n1
direttore IAI :
pomeriggio: ore 15.00 Sede: 1AI

. "Le priorita della Germania per I’integrazione dell’Unione Europea”:
" Mathias Jopp, direttore Institut fiir Europiische Politik, Bonn

Venerdi, 10 novembre 1995
Sede: TAL
mattina: ore 10.00

"Ta d1fferenz1a210nc un nuovo concetto di integrazione": Jean- Vlctor Louis,
professore, Universita Libera, Bruxelles o ' ST

buffet o DR
pomeriggio: ore 14.30 ' | o _ AT 3

"1l ruolo - internazionale dell’Unione Europea pohtlca estcra e d1 swurezza
Alvaro Vasconcelos, Direttore IEEI, Lisbona ' SR
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PROPOSAL FOR A TEPSA REPORT
ON PRIORITIES AND STRATEGY FOR THE REFORM
OF THE MAASTRICHT TREATY

by Gianni Bonvicini

‘Draft - do not quote

The today EU crisis is not just the outcome of a deficiency in the institutional
set up. Institutions are not neutral with respect to the environment in. which they
operate; on the contrary, they tend to shape it with their procedures, laws and operating
ability. At the same time, the environment (both domestic and international) determines
the suitability of existing institutions and influences the form of the new ones set up
to dominate present and future events. And in fact, in the present times other basic
issues, apart from institutions, are on the agenda: "the horizontal and vertical dimension
of policy making and the geographical scope of the Union, raising the very question
of European identity and the final European vocation" (Wessels, International AffaJrs

70,3 - 1994).

" In this light some additional considerations should be_drdwn:

1. A permanent process of institutional adaptation.

The next Revision -Conference' will not solve the whole range. of institutional and
political problems that are on the table. It will be part of a continuous process for
reforming that will mark the next years.

2. The choice of a well defined target.

Nevertheless, although if limited, the way in which the next Reform of the Treaty will

be approached is going to determine the future d1rect10n of the EU and of its
institutional character. . : ‘
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3. A coherent view of the various aspects of the process of european integration
(policies + institutions).

Therefore, in view of the Conference for Revision of the Maastricht Treaty, the fixing
of a set of criteria for the long term 1s more important than the punctual suggestion of
Treaty’s modifications (or, in other words, it constitutes the necessary precondition).
The main questions, whose answer will determine everything else, pertain to the.
institutional framework (whether it is strengthened or not). In other words, the problem
is how to deal with the following issues moving from the current 1nst1tut10nal
~ framework on: :
- the general nature of the integration process: how far do Europeans want to go on
with the integration process and how much national sovereignty are they ready to
concede. How can the European system be democratised, therefore more open to
citizens’ participation.
- the maintenance of a functioning and effective decision-making system not just for
"domestic” economic affairs but also for a more responsible European presence in the
world
- the nature of relations with other candidates for EU admission (the issue of future
enlargement).

4. The vital need for public support.

Regain the support of public opinion to the process of european integration. In.fact the -
most important and unexpected fact with regard to Maastricht has been the collapse
of public support of the Treaty, in particular, and of the concept of integration, in
general. It was not just the first Danish refusal and the scarce electoral support in the-
French referendum which caused concern, but the general decline in the once
widespread interest for the creation of an ad hoc supranational Europe. Add to these
factors a subtle argument, supported by many politicians and intellectuals, which
asserts that true democracy lies only at the national level, where Parliaments and
political parties better protect the rights of individuals against the technocratic
bureaucracy of Brussels, so distant from the social needs of people. Through this way
‘of reasoning, the strict linkage which actually exists between integration and
democracy is hidden and appears less evident; to deny the substantial democratic
character of a voluntary integration among states and people, as a way of directing and
controlling the effects of international interdependence, means threatening the very
basis of one of the most relevant postwar phenomena constituted by the various forms
of supranational cooperation.

As a matter of fact some of the strategic elements suggested above were present in
1985 at the time of the first reformmg of the Rome Treaty and had helped to turn the
SEA into a success story.



- The first was the decision taken by the Council of Ministers and the. Commission to
link enlargement of the Community to its deepening. Ratification of thé SEA took
place at the same time as the entry into the Community of Spain and Portugal, thus
avoiding a repetition of the errors made in 1973, when widening was undertaken
without provisions for deepening; that is, contemporaneous reform of decision-making
structures took place.

- Another element which contributed to the achievement of consensus in Luxembourg,
in 1985 was the "package deal” strategy: rather than searching for agreement on -
individual measures of policy or institutional change, discussion centred on a set of
policies and institutional improvements. In fact, in addition to approximately 300
directives on the completion of the internal market, the Commission suggested the
introduction of some procedures streamlining decision making, a majority vote on most
of the matters proposed. This mix of policies and procedures turned out to be a very
dynamic factor and led to the swift implementation of most directives not requiring
unanimity.

- A third element, perhaps less apparent but no less important, was the fact that this
reform sprang more from the "force” and perceptions of European society than from
the goodwill of its political leaders. The 1992 deadline served as a rallying point in the

economic and business worlds and, more generally, in the citizenry concerned with
- assessing what impact the date would have on various sectors of the economic and
social life. Not even the launching of the EMS in 1978 generated the same kind of
expectations and consensus in European society. Basically, the real supporters of 1992
were the people involved in business, in banking, etc. - the citizens; the politicians, on
the contrary, were fearful of losing further terrain to European sovereignty.

In the light of the above considerations the next Revision Conference will have at the
same time:

- to address the deficiencies of the Treaty of Maastricht;

- and to fix the basis for a longlasting strategy towards a Europe over year 2.000.

A. ADAPTING THE TREATY OF MAASTRICHT.

1. Rationalise the system.

First of all it is necessary to reduce the number of different procedures (Wessels
calculates at least 23 procedures laid down into the Treaty); adopt more transparent
procedures inside the Union’s organs; diminish the risk of blockages. Generally
speaking a ratlonahsatlon of the whole system is needed.

The second need is that of following the principle of "institutional consistency",'that-



is maintaining a strict decision-making linkage among the three pillars. The present
inconsistency is badly affecting the decision-making credibility. A strengthening of the
trend towards a progressive communitarization of the institutional procedures in the
second and third pillar; for the second and third pillar qualitative majority voting has
to become the normal rule; a need for a machinery capable of responding effectively
to the new security and military engagements; the completion of a real "european

- - citizen open territory” and the full protection of human rights. A direct 1nvolvement

of the Court of Justice is needed for both pillars.

Finally, rationalisation has also to do with the launching of few, simple and clear -
messages sent to a public opinion far distant from the complexity of EU institutional
machinery. Under this point of view, a just technical reforming of the Treaty will not
gain the interest of a sceptical public opinion. Some powerful ideas are needed. In
absence of them a new round of ratification procedures will risk to produce a number
of bad surprises. |

2. Democratise the system.

Another aspect has to be taken into consideration when we deal with the "perceptive”
factor: the growing amount of legislation produced by Brussels. With the completion
of the internal market and the plan for full economic union common legislation will
inevitably have to limit progressively the room for manoeuvre and the autonomous
decision-making power of member states. As a result, the Union will become
increasingly responsible to its citizens. This raises two main problems: '

- the first regards the democratic deficit, that is, the low level of legitimacy of the
present Union decision-making process. Thus the powers of control and co-legislation
of the European Parliament must also be increased. In other words the co-decision
- procedure has to become the major decision-making rule, at least for community’s
affairs.

- the second, those who are in search of stability, equity and security must be shown-
that the process of integration is the right answer. Thus, it is important to provide a
political solution to the requests (especially those coming from the Eastern Countries)
to be full members of the European Union; to guarantee small and weak states a
reasonably equal status in the decision-making process.

More in general, if we want to reestablish the link between integration and democracy,
we need: the extension of the qualified majority voting procedure to all social and
economic legislation; increase the powers of control and co-legislation of the European
Parliament; a clearer linkage between European . electoral representation and the
- protection of individual interests at European Union level through a greater degree of
- competencies and power attributed to the Parliament; a larger role attributed to the



Court of Justice.

3. Make the system efficient (governing capacity).

The very first concern is about the governing capacity of the Union, with the extension
of the qualified majority voting procedure to all social and economic legislation to
streamline the decision making procedure. But governing means also maitaining the
consistency among the three pillars: therefore procedures and organs have to0 be
adapted to a "consistent” way of managing the whole of Union’s affairs.

The second problem is the relationship between integration and subsidiarity; adopt the
political and institutional mechanisms which will provide clear decisions about the
appropriate level for the new and old competencies; a better distinction between the
different levels of competencies, although it will be wise to accept a regime "des
responsabilités partagées” in the place of exclusive competencies (Louis, European
Movement, 1995), as dictated by the theory of cooperative federalism; finally,
clarification of competencies is needed in order to create fair relations between the
European Parliament and National Parliament and to avoid competition on the
legitimacy gap. '

B. PREPARE THE FUTURE.

* In the post *89 European political and security environment the enlargement of
the Union takes on a different dimension: contrary to the strategy which was pursued
with the EFTA countries, it calls for a new concept of the policy of widening which
has to date served simplistic and pragmatic ends. From now on, it will assume a
strategic character, as general political and security (as well as military) considerations
can no longer be overlooked. This means that a purely mechanical adaptation of the
“present institutional procedures, as is being done today with EFTA countries, will not
be sufficient to match the general political interest of the Union, as-explained in the
preceding paragraphs. There is therefore a need for new radical institutional changes.

1. Rebalancing the system.

Rebalancing the process of integration from economic to political matters. Give priority
to the reinforcement of pillar II and III. A precondition for improved prospects of the
application of the above mentioned criteria of rationalisation, democratisation and
governing ability is a strong political will to rebalance the process of European
~ integration in the direction of foreign policy and defence by putting less emphasis on
~ economic integration (which has been considered a priority since the establishment of

5




the Community); politics must be brought into the forefront once again.

2. Differentiation and institutional homogeneity.

The real issue behmd the stage will be differentiation and how to apply it to the
present institutional framework.

Two possibilities can be considered: either differentiation within the Treaty or
differentiation outside the EU ( but making it compatible with the EU). |
The first solution appears the most appropriate to fuifil our criteria. Create a coherent
and homogeneous institutional base for all present and future members, as "a common
institutional platform". Although a fairly complex institutional system involving a large
number of actors at different government level will remain unavoidable (Wessels), a
common and homogeneous institutional basis will be necessary precondition for any
institutional improvement.

On this common institutional base it is possible to foresee forms of differentiations
which will allow a single group of countries (and not more than one group in order
to avoid "I’Europe a-la-carte”) to apply the whole of Union’s policies and institutional
procedures.

In fact, today many accept the idea that the current stage of European integration
would require some further steps and that those countries ''willing and able' to make =
such steps should not be prevented by others to move ahead. .

The problem is how to form this group. A first criteria should be that of giving priority
to those member states "willing” to participate to new forms of stricter integration. The
second to give the "able" countries the full advantages and competences inside the

~group, while the others "willing" but not "able" might be part of the group without . |

- exerting fully their share of decision power (e.g. partial voting power 1n31de the
- Council) for a transition period. :
Finally, differentiation should not be a source of discrimination with those countries
nor willing nor able to participate to the single group: this is why an homogeneous
~ institutional basis is necessary. In particular, while in the Council member states not
participating should be prevented to vote on policies within the area of exclusion, in
the Commission and the European Parliament, however, voting restrictions should not
be allowed, since they are institutions not representing the member states as such.

3. Adopt EMU model for the whole of the institutional system.

Following our considerations on the criteria for differentiation, what should be studied
is the possibility of transferring (with the necessary adaptations)-the institutional three
stages model of EMU to the other pillars and to the whole Union in order to allow a
single group of countries to proceed more quickly. What we mean it is that possible
hypothesis of "core Europe” should be prescribed by the Treaty itself. And, especially,
that the "core” should be first political and then economic. As we have just said



- priority should be given to those member state "willing" to give up sovereignty in all

fields and then "able” to implement the necessary requirements. Something similar to
what had happened with the signing of the Maastricht Treaty and with the "political”
acceptance of the "three stage” model of EMU by a large number of coutries, some of
them probably unable to match the necessary requirements in due time.
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Quelques réflexions sur la différenciation .
dans I’Union européenne

par Jean-Victor LOUIS, Professeur & 1'Université
Libre de Bruxelles, Vice-Pré&sident du Groupe
d' Ecudes Politiques Eurcopéennes
Le théme de |'intégraton différenci€e n'est pas nouveau. A 1'Europe A la carte de
- Willy Brandt, le rapport Tindemans de 1975 opposait un schéma de différenciation qu'il énongait
en ces termes ;

“Il faut pouvoir admestre que
- dans le cadre communautaire d'une conception d'ensemble de I'Union européenne...
- ¢f sur la base d’un programme d’action élabli dans un domaine déterminé par les institutions
- com}mu:es et admis quant & son principe par tous .
1) Les Etats qui sont en mesure de progresser ont le devoir d'aller de !’avant,
2) Les Etats qui ont des motifs que le Conseil, sur proposition de la Commission, reconnalt
Eamme objecti vement valables de ne pas progresser ne le font pas,
- tout en recevani des autres Etats, U'aide et I'assistance qu'il est paséibie de leur donner afin
 qu'ils soient en mesure de rejoindre les autres |
- et en participant au sein des institutions communes a I'évaluation des ré.ru!:ats obtenus dans
le domaine conszdéré.

II ne s'agit pas ici d'une Europe Q la carte : l'accord de tous sur le but ﬁnal & aiteindre en
commun lie chacun, ce n'est que I'exécution qui est échelonnée dans le temps.”

En €cho, dix ans plus tard, le Comité Dooge recommandait 1'utilisation de la méthode
de différenciation de la regle communautaire “dans des cas exceptionnels”, A condition que cette .
différenciation soit limitée dans le emps, fondée uniquement sur des considérations économiques
el sociales et respecte le principe de 1'unité budgétaire'? '

La doctrine Tiodemans inspirait aussi les travaux d'Eberhard Grabitz?, muis i

LAY )

proposait le développement des catégories nouvelles d’ “‘actions communes particuli¢res” ¢t de

! Cité par LP. JaoQue, “L'intégration différenciée de lege fercada”™, in L'intégrarion différeacide, 1986, p. 19-20.

2 Citéibid,p.21-22. =

3 Abgestufie Integration. Eine Aliernative zian herkémmlichen. Imagrmwmkowp-‘ 1984, cité par E. Grasrrz,
loe.cit, (n.1), p. 30




- “droit communautalr'c pardqilicr" comme suite 3 une mbdiﬁchtion des traités en ce sens. D
concevalt aussl I'isertion dé la possibilité d'uae formule d'intégration différenciée dans un futur
traité d' Union européenne?, ' ‘

Quels étalent les objectifs poursuivis par l'introduction dans les (raités
communautaires ou dans ua futur traité d' Union, de formules d'intégration différenciée ?

Il s'agissait d'éviter que la diversité des simuations des Etats membres ne soil un
obstacle au progrés et que les choses se fassent en dehors des traités selon la méthode

intergouvernementales,

E, Grabitz soulignait cependant que si la différenciation était possible dans de
nombreux domaines couverts par les traités actuels ou futurs, ce n'élait pas le cas en ce qui
concernait, écrivait-il , “Tattribution au Parlement européen d'un pouveir de co-décision en
matidre 1dgislative et budgétaire™, 11 espérait cependant que les Etats hésitants accepleratent plus
facilement de consentif & I'octrof de ces pouvoirs au Parlement européen §'1ls avaient 1a possibilité
de ne pas 8tre obligés de participer, dans I'une ou I'autre matidre, 4 d'sutres étapes d'intégration.

Les auteurs s*accordaient pour reconnaftre que tous les domaines de 1'intégrauon ne se
prétaient pas ou pas au méme degré, & une différenciation.

Ch. Timmermans distinguait entre ce qu’il appelait 1' “orde beleid” (1a discipline du.
marché intérieur), le “procesbeleid” (les politiques communes) et 1" “aktie- of project gericht
beleid” (actions communes) couvrant ainsi 1a palette des méthodes d'intégration négative et
positive?, le noyau dur du marché commun (la sphere des grandes libertés) ne se préte pas 2 la
différenciation ooz plus que les régles communes (concurrence) pour E. Grabitz, qui évoque la
possibilité d'une progression échelonnée volre des régles non uniformes pour les politiques
communes. Les dispositions en matidre de recherche et développement dans I Ac:xc unique étalcnt '

citfes comme un exemple de différcnc:at.ion adtmssnblc. le caractlre communautaire des |

programmes particls découlant de F'adoption 3 1a majorité par le Conseil (avec la participation des -
Etats concemnés), I'obligation de diffusion des connaissances et Je droit d'accts des autres Etats
membres auxdits programmes pouvant reposer sur des montages financiers ad hoc. |

L' Acte unique europ&en montrait cependant combien étaient fragiles les limites fixées
aux formules de différenciation en permettant 1"octroi de dérogations dans le champ méme du
marché intérieur, aprés harmonisaton (art. 100 A, § 4). Alnst, des formules de dérogation aux

4 Ibid, p.43.45,
5 mid., p. 21.
§ id.,p. 45. -
7 In “Gedifferenticerde :nlegmm Asser Instituut, L&Haye, 1985, p. 45.
' : '  DIFFIREN DOC
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grandes libertés cohs'acrécs p;xr le trané:étalcnt admises duns des hypothéscs od les protagonistes de
I'latégration différenciée ne les aurajent sans doute pas envisagées. En outre, 'insertion ae
I'article 30 reladf & la coopération politique présentait ceries une importance non négligeable en
doannant une base juridique A des engagements jusque 13 purement politique. Elle accolait
cepandant une forme de coopération purement-intergouvernementale au processus d'intégration
commungutaire, consacrant I'hétérogénéltd des méthodes appliquées dans ce que le traité de
Maastricht allalt appeler I'Union ewropécnoe. Des ce moment apparaissait la diversité des
situations des Etats membres dans le domaine de la sécurité au regard de I'UEQ et de I' Alliance
atlantique.

Le soud d'éviter que 1a collaboration des Etats ne prenne le chemin de Ja coopération
‘ intcréouvcmcmcntale, en préservant des faculiés de différenciation, était écanté en raison de la
spécificité de la matitre (politique étrangére) majs aussi des réticences observées méme chez les
plus “européens” des Etats, 2 accepter une discipline communautaire dans ce domaine.

Le traité sur I'Union européenne, en s'engageant plus avant dans la voie de 1'Union
'pollt.lque, a2 montré I'ampleur du probleme de la différenciation. Les prises de position relatives 2
1a future Conférence Intergouvernementale ont fat apparaitre des concepUOns s différentes de la.
vole A suivre par I'Union européenne. |

Les postulats sur lesquels se basaient les théories de 1'intégration différencife ont &
mis en cause par la réalité et par le trané de Maastricht Jui-méme.

Quels étaient ces postulats ?

1. L'ensemble des Etats membres de la C.E. acceptent les objectifs de la construction européenne.
et la méthode progressive de leur réalisation.

2. Les dérogations consenties Liennent comple ¢'une siruation objective, économique, sociale ou
physique,

3. En principe, les dérogations sont emporatres. Si elles ne le sont pas, C'est en raison de facteurs
qui échappent 4 la volonté de I'Etat qui en fait I'objet.

Au regard de ces postulats, le traité de Maastricht consacre des forrnules orthodoxes
de différenciation. C'est le cas, souvent commenté, des statuts de dérogation de Iarticle 109 K et
du protocole sur les statuts du SEBC, en ce qui conceme la 3e phase de 1"Union économique et
monétaire, Les Etats membres qui ne remplisseﬁt pas les conditions nécessaires pour 1"adoption
d’une monnaie unique font ['objet d'une dérogation, Tous les deux ans ou 2 leur demande, leur-
situation fait 1'objet d'un examen, Un certain nombre d'articles du traité ne s'appliquent pas 2 eux

_ DIFFEREN INXC
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et leurs droits de Vote au Conseil sont suspendus pour les décisions visdes par ces a;ticlés. Leurs
banques centrales participent au SEBC mais de nombreux articles des Statuts ne s'appliquent pas 4
clles. Les gouverneurs de ces banques centrales ne partjcip;ent pas au Conseil des gouverneurs
mals sidgent avec leurs coll2gues au Conseil général de 1a BCE, organe temporaire de concertation
de la collectivité des banques centrales participant ou non 2 I'Union monétaire.

Radicalement différents sont les statuts d'exemption octroyés au Royaume-Uni et au
Danemark (méme si techniquement ce dernier bénéficle d'une dérogation). Ces deux pays ne sont,
en effet, tenus de passer A ia 3¢ phase de I'UEM que ¢'ils ont 'intention de le faire. IIs peuvent
notifier 4 tout moment cette inteation, Certes, ces exemptions sont fondamentalement congues
comme tempocaires. Elles n’auraient pas ét€ octroyées si la conviction n'était pas telte. Comme le
relevait déjd E, Grabitz, le succds appelle le succes®. Mais il o'y & pas de totale certitude 3 cet
épard.

Le protocole social A onze, couvert par un accord A douze, est, lul gussi, congu sans

limite dans le temps. La modestie de son contenu et la coaviction de son caracitre de fucto

temporaire ont, sans doute, rendu possible son acceptation par les onze autres Etats membres. En

outre, sans volet social, ceuxci considéraient que 1'approbation du traité risquait de se heurter 2
des djfﬁcxﬂtés considérables au Parlement européen et dans certains parlements nationaux,

Dans le débat récent, Ic probléme de la différenciation s’ est confondu avec celui relatf
a la possibilit¢ de la constitution d'ua noyau dur ou de cercles concentriques ou encore de 1a
' distinction entre 1'Europe de I'espace et celle de 1a puissance (V. Giscard d'Estaing).

Les réflexions qui suivent se référeront 2 cette problématique.

On examinera ainsi successivement, “Différenciation et acquis 'communautalre",' '
“différenciation et unité du systéme institutionne}”, “différenciation et élimination progressive des

Hdl

dérogations”, “‘différenciation et garantie de I'ordre juridique communautaire”,

1. Difféenciati . .
Le Conseil européen de Copenhague s'adressant essentiellement en juin 1993 aux futurs
adhérents d'Europe centrale et orientale a rappelé le principe de 1'acceptation de I'acquis

communautaire et des objectifs de I'Union par les candidats 4 ' adhésion,

‘Les trois Etats qui ont adhéré au ter janvier 1995 ont accepté cet acquis. Iy o’ont pas demandé
ni obtenu de dérogation comparable 4 celics octroyées au Royaume-Uni el au Dapemark. Leur

¥ Loc.cit, p. 45, | o T , : _
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situation facc aux miés est identique A celle des partenaires ayant acceptd le dcgﬁ* maximal
d'obligation, A ' '

Cette constatation optimiste doit étre nuancée par le fait que d'une past, les dispositions du
~ titre V (PESC) et du titre VI (coopération en matidre de justice ct daos les affaires intérieures)
du traité de Maastricht se boment & fixer un cadre institutionnel et jusidique peu contraignam
pour des actions futures dont le contenu doit &tre défini & 1'unanimité et que d'autre part, les
objectifs mémes de 1'Union européenne, sa conception fondamentale et ses méthodes font
I'objet de contestations par un Etat membre gu moins, partisan avéré de formules de
coopération intergouvernementale de préférence 3 celles d'intégration. ' |

Ainsl se révéle tant la faiblesse d'une adhésion & des pdncipes en I'absence d'instruments
effectifs pour leur mise en ocuvre que la difficulté d'orienter la réforme nécessaire en vue de
I'élargissement 2 défaut d'une vision commune sur les buts et les moyens de I"intégration.

La conception qui préconise la création de plusieurs cercles od se rééliscm entre certains Etats
une collaboration 'pius poussée, selon le cas, en matidre monétaire ou de défense par exemple,
vise A pallier le handicap provenant des différences de priorités et de situations entre les Etats
membres. Cette conception nous parait cependant présenter des inconvénients majeurs.

Elle nie les rapports de complémentarité qui existent entre les composantes de 1I'Union.  Ainsi,
néglige-t-an parfois le Hen entre 1a consolidation du marché intérieur et la réalisation de I'Union
économique et monétaire, stade le plus avancé de I'intégration écon‘omiquc, ou perd-on de vue
1a relation entre politique de sécurité, politique commerciale et union monétaire. On affecte de
confondre la situation des Etats qui, ne pouvant pas &tre daas le peloton de téte pour des raisons
objectives, s"efforcent de supprimer cet handicap et celle des Etats qui refusent d’en €tre en se
* fondant sur leur paccption de I'intérét pational. En d'autres termes, la différence entre
I"Europe 2 la carte et I'Europe 2 plusieurs cercles est trés subtlle. Elle s'accommode aussi d¢ -

formules de coopération Intergouvemementales qui ont les favewrs des adversaires des

“transferts de souverainets”,

En effet, on I'a noté, I"adhésion 2 des objectifs sans I'acceptation des moyens efficaces pour jes |
réaliser est insuffisante. En d'autres termes, I' “Europe de 1a puissance”, selon M. Giscard

d'Estaing ne sera telle que si est accepié le principe de 1'évolution nécessaire des techniques de

la coopération intergouverncmentale vers les méthodes communautaifes, en lenast ceries

compte de Ia spécificité du domaine considéré (sécurité, défense). En matitre de défense,

I"expérience montre toutefois qu'a défayt de se soumettre 3 une puissance hégémom’quc,'d&s

transferts de souveraineté sont inévitables, Les refuser- par‘principe revient A s'opposer 4 une

défense commune curopéenne, ' '
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La mise en cause des’ objectifs Sans limite dans le temps et le rejet des méthodes
communautaires sont, I'un et 1'autre, incompatibles avec 1'octroi de la qualitd de membre de

I"Union ét le maintien dans celle-Gl,

Certes, la Uimite entre mise en ocuvre différée de tel ou tel point de I'acquis communautaire ou
de I'Union pour des raisons objectives d’adaptation de I’ordre juridique ou de spécificité de la
sitvation &conomique ou sociale, d'une part et l'octroi de dérogations ne trouvant leur
justification que daas le but 4’ obtenir le consentement du futur adhérent ou de 1'Etat membre en
cause sur, respectivement, les conditions d*adhésion ou une réforme globale des traité, d'autre
part, cette limite est parfois délicate & discermer, Eile autorise un certain pragmatisme. Des
exceptions, pures et dures, du type de celles reconnues au Danemark et au Royaume-Uni
posent, en revanche, de facon claire, le probiéme de la vocation des Etats qui en bénéficient 3
continuer 3 &tre membres de 1'Union européenne. '

72. D.EEE 3 N I . . -I . ] .

L'vn des mérites du traité sur I'Union européenne est d’avoir affirmé le principe du cadre
institutionnc! unique de 1'Union (article C). '

Cela implique que I'action communautaire comme la coopération Intergouvernementale
reposent sur les mémes institutions?. Cette formule correspond § une préoccupation majeure
des auteurs qui ont proposé des schémas d’intégration différenciée.

Ce principe devrait éire préservé, méme si comme dans le traité¢ de Maastricht, les Etats
pourraient s¢ voir reconnaftre des droits différents sefon leur degré de participation A telle ou
telle politique. C’est déjA le cas pour la politique sociale en ce qui concerne le Royaume-Uni,
Cela sera aussi vrai pour la participation au Systdme européen de banques centrales, des Etats
avec dérogation (article 109 K).

La privation du droit de vote au Conseil est une atteinte au principe de 1'épalité des droits des
Etats qui constitue assurément un principe constitutionnel de 1a Communauté européenne ainsi

que la Cour 1'a dit lorsqu'il $'agit d'une politique commune (cfr. avis 1-76 de la Cour de
justice) & propos de la politique des transports mais il $'agira bien de nouvelies politiques
communes dans le domaine monétaire et de change ou dans celui de 1a politique éfrangére et de
éécurité, Le traité pcut cependant consacrer de telles formules, parce que le degré différent

d’engagement trouve logiquement-sa sanction dans Ia reconnaissance de_ droits atténués. En

% On ootera toutefois que la Cour de justice n'intervient pas, en principe, dans Jes domaines des 2¢ ct 3o piliers, sauf
pour établir les limites entre compétence communautaite £t coopération ot i «t dans la mesure ol une convention
- conclue dans le cadre du 3¢ pilier lui octroie des compétecaces.
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effet, la reconnalssance d‘;une voix délbérante aux Etats nc participant pas & une politique
commune peésenteralt un'Hsque pour Ia réalisation de celie~cl - voire engendrerait des confts

- d'intéréts - plus important que I'atteinte au principe de I' égalité des Etats membres qu'une
participation amoindrie entralne. En outre, cette atteinte ne constituerait pas une discrimination
puisqu’elle reposerait sur upe différence objective de situation. La néduction des droits doit
cependant s'accompaguer, pour étre conforme au principe de solidarité et de loyauté fédérale, &
la basc de la construction communautaire, de mécanismes qui permettent i I'Etat non
participant de rejoindre le pelotoa de téte, sa situation étant revue périodiquement ou & sa
demande, comme dans le cas des dérogations propres & I'UEM. On y reviendra. Si des
mécanismes flnanciers propres aux Etats qui participent 2 la politique commune sont
concevables, la réalité de Ia participation 2 un destin partagé implique I’acces des Etats, qui ne
participent pas, & des formes d'assistance mutuelle, pas nécessairement financidres, pmncttant'
leur intégration future, '

En ce qui concerne I¢ Parlement et 12 Commission, on souligne souvent 1'absence de flexibilité
de ces institutions. L'Etat n'y est pas représenté en-tant que tel. Ne serait-ce pas “nationaliser”
dcs institutions indépendantes que de refuser le droit de vote aux membres de ces {nstitutions
qui ont 1a nationalité d'une Elat ayant un régime dérogatoire ? En ce qui concerme la mise en |
oeuvre du protocole social, les parlementaires et les commissaires britanniques ne voient pas
Jeurs droits réduits. -

Certte situation est-elle justifiée 7

A cet égard, il nous semble qu'une distinction doit, ici aussi, €re éiablle. Si la différenciation
est une technique qui permet unc participation échelonnée et pmg:tssivc 3 unc politique
comunune de ]a part d Etats membres qui acceptent 1'objectif poursuivi, il ne nous apparait pas |
conforme aux principes fondamentaux de I’ ordre junchquc communautaire que les nationaux de, ,
cet Etat se voient privés de leurs droits de vote 4 Ja Commission et au Parlement, dans 1a méme

- mesure ol on pcui concevoir qu'ils le soient au Conseil'® institution 0d s'arbitrent les inr.éréts‘ ‘
des Etats. Si, en revanche, la différenciation est rendue nécessaire par le refus de certains Etats
d'adhérer aux objectifs poursulvis et que leur participation dépende de leur seule volonté, une
réflexion s’impose sur Ja continuité de Ia part.icipadon de ces Etats - ¢t pon pas seulement sur le '
vote au sein des institutions - en fonction de I'importance des domajncs concernés.

L‘a.ppmenance 4 I'Union comporte un socle de druits et d'obligations relevant du marché

intérieur, des politiques communes, y inclus 1a monnaie et la PESC. Ce n'est que si une .
clarification maximale amenant 4 {a non participation a 1'Union des Etats qui n'adhérent pas 2
ces objccﬂfs. fondements de 1'Union, était impossible - au nom du prag'matismcﬂ- qu'il seﬁit' ,

10 1 2 Cour dc justice ne devrait pas poser de problémer en toute bypothise. On n'imagine pas qu'un juge soit obligé
_ de se désister parce que I'Etat dont il est pational aurait un swtut d&rogatoire,
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permis aux Etam désireux d aller de I'avant, dc préco:uscr et d'obtenir une solution jmpliguant

une césure au seln de lUnion eatre Etats participants et Etats non participants, qui se
“retrouverait dans chacune des institutions politiques. Une telle situation serait grandement

{nstable et présagerait, sans douts, 1'éclatement de 1'Unioa. '

Une telle vision ne pourrait-elle pas éire considécée comme dramatique ? N'y a-t-il pas de
précédents dans I'histoire de l'unification ewropéenne od I'on s'est accommodé de telles
différences ?

‘A propos d'une différenciaton par cercles A I'intérieur d'une Union curopéenne 2 laquelle
chacun participe, on avance, en effet, des précédents tirés de I'histoire récente de 'unification et
de Ja coopération curopénnes ¢t de cerfaines expériences constitutionnelles,

Ainsi, i est vrai que les Communautés elles-mémes ont A 1'origine débuté par s création d'un
groupement répional au sein du Conseil de I'Europe et le professeur Jacqué le rappelait en '
1985, “le syst2me européen pris daas son ensemble st par nature un systéme différencié™!1,
Mais 1'éminent auteur ajoutait qu'il convenait de distinguer une différenciation, appelée par lui
de facto, et une intégration différenciée “ob I'on envisage d'appliquer la métbode
communautaire dans Je cadre des compétences communautalres, actuelles ou de compélences
nouvelles attribuées & la Communavté...”. O n'y 8 pas de probléme majeur, et il y 8, en
revanche, certainement des aspects positifs 2 12 coexistence du forum des Etats européens qu’est
le Conseil de 1"Europe avec 1'Union européenne. Des expériences limitées 2 deux ou trois Etats
et appelées & résoudre des problémes de proximité (Benelux, UEBL) oat € des laboratoires
d'intégration Jépitimés par les traités communautaires (Traité CE, article 233). D’autres, en
matidre de sécurité ont, 2 divers moments de 1" aprés-deuxidme guerre mondiale et de I'apres-
guerre froide, symbolisé la volonté d’alliances et d’actions communes européennes (UEO,
Burocorps), Les progres de 1'Union devront intégrer ¢es €léments dans une communauté de
défense. D'autres encore ont voulu pallier les effets de 1'impossibilité de progresser 3 Douze
(Schengen) mais, ici aussi, Ia vocation 4 I'intégration dans I'Union est inéluctable parce qﬁc
I'intergouvernementalisme, s'agissant de surcroft des droits des personnes, est d’autant plus
contraire aux principes fondateurs de I'ordre juridique communautaire (qui requiert un contrdle
Jjuridictionnel et un contrdle politique) que Jes actions menées visent A réaliser des objectifs
proprement communautaires (en partculler, Ja libre circulation des personnes).

On mentionne aussi des précédents Urés de constifutions ancicnnes ou contemporaines. Le |
professeur Grabitz citait A cet égard les articles 7 et 28 de la Constitution de 1871 ‘du Reich
allemard, Selon cette constitution, des Etats tels la Bavitre, lc Wurtcraberg et le Pays de Bade
avaient gatdé des droits souverains dans ccﬁamsdomajnes. plus importants pour 1a Bavigre que

- n Loc.cit., p. 19. .
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-~ pour les deux aytres mempres cltés de la Fédération. Au Reichistag, en cas de vote sur des lols
concernant 1'un de ces droits réservés, les députés du Relchstag originaires des Etats fédénds
mentionnés n'avaient pas Je droit d vote, non plus que les représentams des Etms fédérés ay
Bundegrat!2,

Le professeur Jacqué évoqualt, pour sa part, la clause d’smendement de la Constitution
canadienne. Selon cet auteur, Jadite Constitution prévoit que, lorsqu'une révision porte sur la
compétence 1égislative, le droit de proprété ou “tous les autres droits ou priviléges d'une
Jéglislature ou d'un gouverncment provincial™, 1a modification reste sans effet pour une province

~en cas d’opposition de 12 majorité des députés de celle-ci. Une juste conipensaﬂon financidre
est versée 2 la province si la révision porte sur 1'éducation, la culture ou est rclative 3 un
transfert de compétences 1égislatives an Parjement fédéeall3.

Dans 1¢ cas de 1a Constitution du Reich allemand, il s’agit de ménager des exceptions & ua
régime d'intégradon compléte pour tenir compte de situgtions historiques propres 4 certains
Etats fédérés, DansI'exemple canadien. i s"ait d'éviter par une formule pragmatique le risque
de sécession dans- une fédération fragile. Le soclc commun I'emporie cependant sur les
divisions, dans les deux hypoth@ses citées, '

En ¢& qui concerne 1'Union européenne, des formules de non-participation analogues celles _
tirées des exemples constitutionnels précités, ne peuvent &tre justifices qu'au titre d'autodéfense
A 1'égard des obstacles mis par certains 3 ]a réalisation des objectifs de 1'Union et, en définitive,
3 1a philosophie méme de celle-ci, | '

© C'est assurément cette préoccupation qul inspire 1'article 46 du projet Herman de constitution
de I'Union européenne €laboré an sein du Pariement européen. Selon cette dispositon

“Les Etats membres qui le souhaitent peuvent adopler entre eux des dispositions leur permettant
draller plus loin et plus vite que les autres dans la voie de 'intégration européenne, 4 Ja double
condition que cette avancée reste toujours ouverte 3 chacun des Etats membres qui voudraient
s'y joindre, et que les dispositions qu'ils prennent restent compatibles avec les objectifs de
1"Union et les principes de sa Constitution,

os peuvent notamment, pour les matieres relevant des titres V et VI du traité sur I'Union
européenne, prendre d'autres disposmons qui n'engagent qu'eux.

Les membrt:s du Parlemem européen, du Consell, de la Commision qui relévent des autres Etal.s
membres §'abstiennent lors des délibérations et des votes relatifs aux actes pris en vertu de ces
dispositions.” : :

12 Voy. op.cif., p. 4041,
13 pid, p. 23-24.. .
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Contrairement aux accords de Schengen ou 2 Ia _clausc dite Benelux et UEBL (imité CE,
* art, 233) et comme dans ¢ cas du protocole social ou de 1'Union monétaire, les Etats qul vont
“plus loln et plus vite que les autres” utilisent les Institutions, |

Mais contrairement au protocole social annexé au traité de Maastricht, selon lequel le

Royaume-Unt s'abstiendrs de participer aux délibérations et aux votes au sein du seul Conseil,
les trois institutions sont vis€es par I'article 46, Bien que cela ne soit pas précisé expressément,
on peut interpréter 1'alinéa 2 de cette disposition comme permettant dans 1'esprit de son autewr,
un budget séparé pour de telles actions.

La disposition ne mentionne que les titres V (PESC) et VI (Justice et affaires intérieures) du
traité de Maastricht, mais ce ne sont que des exemples. Ceux-ci concernent cependant
délibérément des politiques nouvelles. Le marché intérieur n'est pas visé.

1 est préva que 1' “avancée” doit rester ouverte A chacun des Etats membres qui voudrajent 'y
joindre et que les dispositions que prennent les Etats alfant plus loin et plus vite restent
cnmjﬁatilﬁles avec les objectifs de I'Union, 1 aurait été préférable de prévair que ces actions
doivent viser 4 la réalisation des objectifs de celle-ci, pm'S(ju'il s'agit de la seule justification i

cette entorse aux principes régissant e fonctionnement des institutions.

~ Nous pensons aussi que ces actions accélérées ne devraient porter que sur des politiques
nouvelles et non pas se manifester dans (out le champ des objectifs du traité. ‘ '

Nous considérons aussi qu'une différenciation du type de celle envisagée par le brojct Herman
pe pourrait 8lre mise en oeuvre que si une majorité des Ftats membres représeotant une majorité
significative (deux tiers ?) des populations était désireuse “d’aller de I'avant plus vie”, I
conviendrait cependant de laisser inchangées les solutions prévues par le truité en matidre

monétaire,

Compte tenu de la cassure qu’impliquerait Ia mise en ceuvre de formules institutionnelles du
type de celles préconisées par le projei Herman, on peut se demander 1'intérét qu'il y a 4 readre
de telles situations inévitables. N'esl-il pas préférable de requérir un conscntement des Etats
membres de 1'Union sur ce qui constitue ses objectifs essentiels ? et tirer les conclusions, sur le
plan de leur participation, de refus évemuels ? Est-il possible de rtqﬁén'r ia fin - 2 terme - des

“opting out™ ?
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3, Différenciation et éimination propressive des déropations

Si 1'on fait abstraction des exemptions consenties au Royaume-Uni et gu Dﬁnemark 4 propos de
la 3e phase de I'UEM!4, 1a philosophie du régime de différencirtion 4 la base du siamt de
dérogation repose sur la volonté de¢ la participation de tous les Etats membres & 1"Union
monétaire. On a rappelé que cette volonté se manifeste notamment par le fait que les banques

' centrales de tous les Etats membres scront partie intégrante du SEBC, fllt-ce avec des droits
réduits, quelle que soit leur position & 1'égard de la monnaie ynique.

Quels enseignements peut-on tirer de ce moddle pour d'autres domaines, en particulier, la
politique de sécurité, la politique de défense et la défense commune ?

. Une différenpc fondamentale réside dans le fait que le statut de dérogation & 1'égard de la

| parﬁcipaﬁon'h fa '3‘c phase de 1'UEM est octrbyé parce qu'en fondﬁon d'une appréciation fondée
sur des critdres objectifs, un Etat n'est pas considéré comme remplissant les conditions
nécessaires pour I'adoption d’une monnaie unique. Certes, d'u_xic part un vote est nécessaire
pour décider de 1'état de préparation de I'Etat en cause (art. 109 ], parapraphes 3 et 4) et
d'autre part, I'octroi du statut de dérogation résultc d'une décision du Conseil prise 2
I"'unanimité (art. 109 K, paragraphe ler) mais le protocole sur Je passage 2 la 3ephase de
I'UEM souligne le caractire irréversible de l2 marche vers I'UEM, la volonté que la
Communauté entre rapldement dans Ja 3e phase et, d2s lors, le fait qu'avcun Etat Iﬁcmbnn’.
n"empéchera I'entrée dans la 3e phase. S'il n'y a pas automatisme dans le passage & 1'Union
monétaite (méme lors du “second tour” apeés le 31 décembre 1997), il y a lieu de lLire
odnjoihtement F'article 109 J et le protocole sur le passage A Ja 3e phase de I'UEM, comme
exprimant ¢ maximum de volonté politique compatible avec le respect de cﬁtéms
économiques, de voir se réaliser I'UEM. ,

14 La Jectare du protocole relatif au Dagemark réviic qui 8i cet Etat fail copoaltre soo iptention de nc pas participer 3
la 3¢ phase de I'UEM - ce qu'il a fait. comme suite  la décision du Conscil ewropéen d’Edimbourg, de décembre
1992, au moment de sa ratification ‘du traité de Maastricht - la situation de cct Etat sera celle d'un Etae avec
dérogation: Ceci mogtre clairemeat que, dans I'ciprit des autcurs du traité, le régime d"exceplion ne pouvait qu'étre
tcmporaire. On remarquera aussi que, dans le prowcole relatif av Roysume-Uni, les aombrouscs dérogations. prévues
aux poiots 3 49, ac 3" appliqueront que ai cet Etut décide de oe pas participer & I'Union monétaire, ce qu'il n'a pag fait
puisque son gouvernement veut s¢ réserver fa décision du “if and when” il fera oe choix. A cela, on objectera peut-Btre
qu'il 2" agit-d' une interpréiaton trop juridique d'us texic étovoamment rédigé.
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 Le statut de démg:i_u_on apparafl ainst comme une période de raftrapage devant permettre 3 'Etat
de respecter les critéres d¢ convergence. Cela suppose de sa part une attitude volontariste, qui

. se traduit pér l"adoption de politiques macroéconomiques adéquates mais Ia seule volonté de
1'Etat ne suffit pas et ¢lle ne peut, en tout ‘cas, réussir d'un seul coup, & mdresser'une situation
des finances publiques ou de 1'inflation parfois trés compromise, | |

Dans le domaine de Ia PESC, et en particulier pour les aspects liés 3 la sécurité, la participation
de chacun des Etats membres dépend davantage d'un choix individuel de I'Etat que de I3
réalisation de critdres objectifs. C'est une décision politique de 'Etat en cause qui est 2 Ia base
de la participation 4 I'UEQ; c¢’est une autre décision politique qui doit étre prise en cas de
recours 3 1a force armée en Europe ou dans le monde, Si 'on veut bien admettre qu*3 moyen ou
‘long terme, |"appartenance 3 1'Union supposera une attitude commune en ¢e qui concerne les
alliances et les engagements qu’elles ‘componem (cfr. Traité de Bruxelles, art. 5 : obligation
d’assistance réciproque aux frontidres), oa s'apergoit qu'au départ de facteurs différents © degré
de préparation économique d'une part, volonté politique, de 1'autre, on pourrait envisager
d'encadrer la progression vers une FESC, vraiment commuee, s'étendant aux aspects de la
défenise, par des étapes comparables A celles prévues dans le domaine de I'Union monctaire. La
perspective du maintien - sans limitation dans 12 temps - de degrés d'engagement variables par
cinq Etats membres de 1'Union actuelle!® et peut-8tre davantage par Ia suite est incompatible
avec la réalisation équilibrée et 1'égalité dc droits et de devoirs inhérentes 3 a2 construction de
1'Union politique. Progressivement, tous les Etats devraient appartenir aux mémes alliances et
1a possibilité de ne pas participer'3 certaines actions devrait étre Limitée aux cas de recours A la
force en dehors du continent, dans des hypothéses ne relevant pas de la légitime défense
(missions d’assistance 2 la demande des Nations Unies, par exemple). Les actions ne devraient
pas étre bloquées par le veto de I'un ou de I'autre Elat, quittc A ce que certains | puissent - -
s'abstenir de participer 4 leur mise en oeuvre, i L

Périodiquement, pendant 1a période transitoire, Ia situation de chacun des Etats membres et sa
contribution 2 la sécurité de 1'Union devraient étre revues avec I'objectif d'unc participation
sans réserve A une date pré-délerminée ou 2 fixer par le Conseil dans sa composition des chefs
d’Etat ou de gouvemement avant une date indiquée dans le traité, |

15 En vain objéctcmil-on que trois d'cotre eux sont entrés dans I'Unioe en tant qu'Fiats pratiquant & des degrés phus
ou-moins affirmés, unc politique de neutralité. Aucune réserve formelle o'a € faite par ces Etals ni ne lour 2 éé
 sccordée au sujet des engugements ¢t des perspoctives de la PESC. _ :
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.Le mainden de démgaﬁoﬁs deveait faire I'objet d'un examen collectif sur 1a base de fappons
établis par la Cémmissio et 1a cellule d"analyse et ¢ pnévision 3 prévoir dans le domaine de s
PESC, & supposer QUe celle-ci ne soit pas intégrée dans les services de la Cothmission.

Toutes les dérogations consenties le cas échéant A tel ou tel Etat membre devrait faire Hobjet
d'un semblable examen, sur rapport de Ja Commission, en vue de leur suppression aussi rapide
que possible el, au plus tard, dans e délai prévu, de préférence par le traité,

4. E.Eﬁz . s r i]' I I .!. - P

I a €té soutenu 2 propos de I'accord & Onze annexé au protocole social, que Jes principes arrétés
par la Cour dans }'interprétation de cet accord ne rentraient pas dans ['acquis communautaire
“étant donné que la Cour stame en tant qu'institution de la Communauté des Onze" (lice
aujourd'hui des quatorze)!®, Dans notre hypothise -qui est celle de 1'accord social
aujourd’hui - od les Etats “allant de I'avant plus vite” répi'éscntent une majorité twes importante
des Etats et des populations, nous considérons que les régles ammétdes par les institutions de
1"Union et 1a jurisprudence font partie de I'acquis

Nous ne pensons pas non plus que la Cour aura tendance 3 donner une interprétation restrictive
aux compétences de I'Union dans le domaine de 1'Union économique et monétaire au siadc de
12 3e phase si tous les Etats membres 0’y participent pas en méme temps, et cela, pour éviter de
“compromettre la cohésion du droit communautaire”!?, La Cour devra donner le maximum |
d’effectivité 4 1a mise en oeuvre des objectifs énoncés par le traité, méme si, comme celui-Ci en
a prévu I"hypothse, tous les Etats ne participent pas, d2s ie départ,  leur réalisation.

~ Nous considérons que 1'intervention de la Cour est un élément fondamental de la Jégitimation
de 1'action plus rapide des Etats membres qui veulent aller de I'avant. Une différenciation se
sitwant hors du cadre institutionnel et excluant en particulier le rBle de la Cour est inconciliabje
avec la nécessité d'inscrire 1’action différcnci& dans le champ de 1'Union sans cesse plus
étroite fondée sur l"applicau'on progressive i tous les secteurs de compétence, des régles et
mécanismes communautaires. C'est 3 1a Cour qu'il appartient de distinguer parmi les affaires
dont elie est saisie, les questions justiciables des autres. Sa juri.épmdemx montre que cétta

distinction lul est famili¢re. Des exclusions a priori, comme celles que 1'on observe dans les

6 D. HANF, “Les différcociations dans le traité de Mmtncbl sur ['Union curopécnnc modéles pour lintégralion

futwre 7" i, La différenciation dans 'union européenne, op.cit., p. 26. On notera que cet autcur pe rael pas €0 cause la
compétence de la Cour pour statucr i propos de |'interprétation et de la misc en ocuvre dudit accord.

17 Ibid
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titres V et VI du traité de Maastricht sont contraires aux exigences d'unc Communauté de droit,
telles qﬁc la Cour les a mises en exergue A diverses reprises (cft. sur l‘imponabce du cor_\t.rble
* . juridictionnel, I"avis n° 1-91 de 1z Cour sur 'accord EE.E.).

On peut imaginer que des formules de différcnciation doivent ftre udlisées en raison de
l'obstructon de certains Etats membres. Nous avons évoqué A ce sujet 1'idde qu'ellés
pouvaient relever de la légitime défense. On ne saurait toutefols se dissimuler que, dans une
Union européenne, plus diverse encore que 1'Union actuelle, des évolutions politiques dans tel
ou tel Etat membre pourraient rendre le maiatien de sa présence dans |'Union insupportabie
pour ses partenaires. Ne convient-if pas, dés lors, de néfléchir & la possibilité d'expu]éion d'un
Etat membre ? 0 nc fait pas de doute que dans 'élat actuel du droit communautaire, une telle
possibilité n'existe pas. Elle répugne 3 Ja conception qui depuis 1950 voit dans 1a participation
3 Ia Communawé, 1'expression d'un destin désormais partagé. Les céformateurs les plus
audacieux ont hésité A préncr 13 solution radicale de 1'cxpulsion. Ainsi, le projet de traité
d’Union européenne du Parlement européen de 1984 (dit projet Spinelll) n’avait-il pas, trés
consciemment, Limité les possibilités de sanction 2 1'égard d'un Etat 3 Ia suspension du droit de
parﬁdper aux institutions et organes o) 1'Etat cst_re;irésenté comme tel (¢n pratique, le Conseil
et le COREPER) en cas de violation grave et peréismntc du traité ou des droits fondamentaux
(art. 44) ? L'idée était, en effet, que Je processus d'union est irréversible et que 1'0n ne peut
pépaliser un peuple en raison de 1'action de ses diripeants. C’est apparemment le point de ﬁ:
du gouvernement belge!s.

Aujourd'hui. le traité sur )'Union ewropéenne énonce A Iarticle F ‘que Jes sysiémes de
gouvernement des Etats membres soht fondés sur les principes démocratiques. Cette
disposition confirme que le respéct de ces pﬁncibcs est une condition de l'adhésion, ainsi que
cela résultait 0€jd de plusieurs prises de position et de la’ pratiq!..:c'du Conseil européen et des
insﬁmﬁons de la Communauté. L’article F .sigm‘ﬁe .aussi que le respect des principes
démocratiques est une condition du main_tiezi dc I'appartenance. Toutefois, ceftc obligation
n'est pas sanclionnée. Ne faut-il pas remédier A cette lacune ea prévoyant, bien entendu, les
possibilités de recours et une prdcédurc respectueuse des droits de 1'Etat concerné 7

D’autres réclament, comme le fait 1"European Policy Form dans son projet de constitution, la
reconnaissance aux Etats membres d'un droit de cetrait qu'iis pourmienr. exercer quand bon leur
semble. Nous pensons qu'il est difficile de ne pas évoquer la poss.lbll:té de retrait lors de la

Conférence intergouvernementale mais nous ne p(mmon.s admettrc Vexercice de ¢e droit qu a2

18 Vay. lec “Lignes de force du programme du Gouvernement fédéral”; 19 juin 1995, od est envisagée la créarinn d'up
“mécanisme permettant d'imposcr des sanctions, y compris la suspension de 1" adhésion”.
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I'occasion d'une modification qualitaﬂve des engagcmcms souscrits, 4 1a suite d'une névision
de la charte-conslituhon Le pdndpe de ["article 240 du traité CE selon lequel le trmlé aune
~ durée xlllmnée a été mterprélé par fa majorité de la doctrine comme exclusm en droit
communautajre, la 1égitimité du droit de retrait individuel. Ul n'est pas possible de jeter par
dessus bord une des caractérstiques fondameatales de l'ordre juridique communautaire @ son
ut'éversibilité. L'octrot de 1a possibilité de retrait 4 ceux des Etats qui n'accepteraicnt pas une
révision constitutionnelle apportant un changement qualitatif 3 la charte fondamentale - sur le
plan des objectifs ou de la méthade - va de pair avec I'latroduction du principe majoritaire
(renforcé) pour de telles révisions. L'exigence .dc V'unanimité paralyserait, en effet, toute

adaptation de 1a charie de I"Union.

A ceux qui considéreraient que 13 possibilité de retrait accentuerait le caractére international de

I'Union et la différencierait encore davantage d’un Etat, oa pourrait faue remarquer d'unc part,

que, sans méme évoquer les cas de séparation dramatiques, le Mogde contemporain connait des
exemples de partitions d'Etat & i'amiable (cfr. scission de la Tchécosiovaquie, problémes
récurrents du Québec qui auraient pu aboutir 3 I"indépendance de cette Province du Canada) et
d"autre part, que fe retrait permettrait précisément aux autres Etats membres de poursuivre leur

intégration progressive, C'est au nom de ce droit fondamental exercé par une majorité

significative que {'on pourait reconnaftre le droit de sécession sux Ftats membres qui ns

veulent pas s'associer & une révision constitutionnelle, comportant un changement qualitalf

dans 12 voie de I'intégration.

La non-participation est, cn effet, la forme la plus radicale de la différenciation. Dans le projet
- de traité d'Union européenne de 1984, il avait €té prévu que les Etals qui avaient ratifié, s'ils

représentaient une majorité des deux. tiers pouvaient mefire en vigueur entre eux le gaité

d'Union et conclure avec les Etats de 1a minorité un accord qui préserverait les droits acquis par

ces Etats en verru des trailés existants. C'est évidemment la solution Ja plus claire et qui évite

les inévitables contorsions juridiques nécessaires 3 1a réalisation de formules de différenciativn
au sein de 1'Union, dés lors que le désaccord porte sur les objectifs mémes de celle-ci et ses

méthodes d'action,

rer—— . o J-V.LOUIS
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DOES CFSP REALLY MAKE A DIFFERENCE?

ﬂ'lvaro de Vamooncelos'

As a result of profound change both. in the Européan .continent
and its neighbouring regions, far greater demands -are bemg macde
on a coherent and cohesive external action of the European Union,
be it in support of democratic tranSmOn in crisis: preVentwn or
conflict resolution. As a result of relatively recent developments
in many parts of the world, on the other hand,:both the European
Union and its member states have become involved in & number of
complicated peacekeeping and humamtaman rmsmons.

Although they create new chaﬂenges, developments gver ‘the past
few years - especially in what concerns the ‘democratic- wave' and
the various efforts towards strengthening regwna] integration and
cooperation — also create new opportunities for cooperation and
facilitate the affirmation of the European Union as a major world
player. As European political cooperation. wis turned intc a
common foreign and security policy, the.objective of the Treaty
on European Union was to provide the Eurdpean . Union with an
instrument that would permit it to act outside the scope of a
-merely economic external pohcy and- to do 30 mth 1ncreased
visibility, ta .

L Listing and -description of joint achons, common pomhons and
declarations orgamsed by Pedro Courela, Jumor research assrstant at the
IEEI. . -
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Making things visible, however, requires their previcus existence.
Political marketing alone will not suffice in the .absence of
coherent action. An assessment of what CFSP. has been able to
accomplish so far since its inception in November 1993, relying
especially on what has been achieved through’ common positions
and common actions, and pay‘mg particular attention to the role of
the Western European Union in this context, will. hopefu‘l]y help
determine whether the European Union has been able or not to
decisively influence the issues . which are deemed central to
European security. We will also ook at the rolé it has played in
a number of regional issues in which the Union and its member
states have become involved. Pridrities for future action in order
to fully implement the TEU and also to reform 1t will make up the
conciuding section. , .

The underlying options

Both in terms of priority security issues and geographical areas,
CFSP has kept in line with the orientations.'set forth by the
European Council meeting in Lisbon, in,-Junesg"l,992-"71ndeed the
priority areas defined (central and eastern Europe, North Africa,
the Middle East) coincide with those areas in which most experts
identify the main problems to European secunty and hence the
main challenges foreign and security. po}wy of the European Union
and its member states should confront. :

Declarations and common positions issued and Jmnt acuons
undertaken have more or less covered thése areas, with the
notable exception of the Maghreb, i.e. the' A]genan crisis, although
there was in fact a common position on. L1bya The Euro-
Mediterranean conference in Barce1ona, for which no' joint action
or common position was adopted, is expected to. develop a
European pohcy towards the region.

South Africa was already a priority mthm EPC. Th1s ‘joint action
provides an example of the effort the European Union is making
to take advantage of the changed mternahona? environment and
acquire a political status comparable tO- its - ranktng as trade
partner and a doner in the region. Africa was indeed the only
continent. (if we consider the  Middle East as .a strategic
'‘nrolongement' of North Africa) - in which Jo'mt .actions were
undertaken, Haiti is the sole exception in common pos:tlons in this
respect.

The fact that no common pos*;t:on was- deﬁned e1ther towar'ds-'
Russia or the United States has to be listed' on: the s1de of CFSP's
Habilities. . .
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Brief comments on CFSP common positions and joint actions

Since the Treaty on European Union came into force, the Council
has adopted ten common positions and decided to undertake
sixteen joint actions. The latter ‘really amount to nine: Bosnia
Herzegovma (two: a contribution to the multilateral humanitarian
effort and administration of Mostar); support to political transition
processes: Russia (electoral observers), and support te democratic
transition towards a multi-racial system in South Africa; Pact for
Stability; Middle East (in support of the peace process). Three

“further joint actions were established in- the securlty field: Non-.

Protiferation Treaty; anti-personnel mines; dual-use ‘goods.

The joint actions undertaken are rather vaned in scope, human
and financial resources committed and. hme—!ength from simply
despatching electoral observers to ‘a complex diplomatic exercise
such as the Pact for Stability, an mtegrated exaercise in the
Middle East, or long-term commitmeénts like humamtanan aid to
Bosnia and the administration of Mostar Fundmg joint actions was
always a problem. The actions where-the pohttcal ‘element was most
present were, on the other hand those for Wh!Ch less fundmg
was made available. -

Commen positions adopted concern seven dvfferent 1ssues. - Economic
sanctions and reductions imposed-on trade. (mcluchng ‘temporary

suspension of same) come first: Libya, Sudan Hash and the former
Yugoslavia, followed by a number of pnontues and :goals of the
Union set forth through common. positions: Rwanda, Ukraine,

Burundi. Aside from any assessment on- theu' relevance, the -
contrast in numbers between common pdasitions; and.'declarations
immediately points to the fact that: dedarations were the rule and

positions the exception. In other words, the 'deeiarator'y trad1t|on

that remains rather more 1nward- than 0utwar'd-look1ng. {Number
of declarations 1ssued between November" 1993 and 18 ‘June 1995:

168). » .

Joint actions adopted so far chd not put to full  use- the new
possibilities of CFSP in contrast with EPC that 15, majority voting,
step aside and Commission's initiative. The: sole.exception was the
joint action on dual-purpose goods, in which maJonty vo‘hng at a
further stage was approved. . . )

In all instances, joint actions werég de<:1ded upon ‘on member
states's initiative, particularly the pres1dency s, and_in one case

as a result of the work of CFSP work groups, Russia, the Middle

East and former Yugoslavia under- the. Belshan présidency’s
initiative, the Stability Pact. (former‘!y krown -as’ ‘Balladur._Plan) is
a French initiative. Joint security’ actions aré.mainly due to the -
German presidency, Belgium, France, Sweden, Denmar'k -and Great
Britain. Their funding, on the other. hand, came Iargely from the
community budget. As far as 1mp1emen_tat|on 8. conceérned, the
Commission played an important rolein its areas: of ' responsibility,
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namely in complementary measures. The Eumpean ‘Parliament’'s
interference was minimal.

How effective are joint actions?

From an overall assessment of declarations, positions and actions
(see annex for listing and description), it is. evident that the
Eurcopean Union chiefly sought to act in crisis prevention lato
sensu (Stability Pact and priorities for the Ukraine), and
especially in consolidating processes that were already under way,
and this has been done chiefly through econorric instruments. As
far as the resolution or management of crisis ‘which are still far
from being resolved is concerned, the Umon r'ema'ms marginal or
at best ineffective, . .

Joint actions were indeed undertaken where 1hey ‘were most
needed, according to the general priorities. deﬁ_r_r_ed in. 1992 (with
the notable exception of Algeria). However, their scope and their
effectiveness fell terribly short of matchmg the challenges they
were supposed to confront

The Pact on Stabrhty in Europe

This joint action clearly falls into the scope of chs*ts prevenhon.
Although its full impact can barély be anhc:'-lpated -both its
concephon and its development correspond to ‘the main European
security issue: preventing the eruption of aggresmve natronahsm,
which finds fertile ground in ethni¢ or border disputes, especially -
in countries which will presumably be in five. .years time members |
of the European Union. In this light, the. partners ‘to this pact
{Visegrad Four, pius the Baltic states -~ Latvia, Lithuania and
Estonia) were required to sign agreements on borders and rights
of ethnic minorities as a pre-condition for being -considered as

prospective candidates to EU membership. Another step in-the -

-right direction was the fact that existing transborder cooperation
projects at community level were ‘elevated’ .16 the. dignity of
foreign policy issues. The Pact comprises 100" ‘new -and existing
agreements and arrangements, including & bilateral’ treaty between
Slovakia and Hungary to guarantee: the rights:of 600,000 ethnic
Hungarians in Slovakia. It has noet yet ben possible to .conclude a
treaty between Romania and Hungary, although fiegotiations to that
end have been progressing. Progress was alsomade "towards the
. signature of an accord between Russia and: the Baltrc states in
what concerns minority rights. Although the central European
countries expressed concerns that further oomphcat:ons and
delays were to be expected, the stance was mamtamed that the
agreements under the Pact on Stability were a. pre—condmon for
future membershtp of the Union. In this context, an:important
issue that remains to be dealt mth 1s the fo]]ow—on of the
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implementation of these accords. The OSCE i3 the depositary of the
accords, but it is obvious that their impltementation will alse have
to be monitored by the European Wnion or at 1east in conjunction
with the Union.

Supporting the Middle East peace.process

Contmbutmg to the peace process and bolstering the Palestinian
Authority is the main purpose of th'ls joint action. The latter is to
be achieved through pouring in an extra 10 rmlhon ecus primarily
destined to create a Palestinian police force - -on top of the 500
million previously agreed from community programmes Present aid
and assistance programmes make :the Europear Umon the major
donor, The Palestinians consider. the EU- action as an essential
contribution, as they see it, towar‘ds buﬂdmg a Palestinian state. -
However, the Unicn is unable’ “to- fully <arry out its own
objectives, because it is unable  to: influence the process
decisively: the participation of the' Union- and .the degree of its
influence over the peace process- and in partlcu‘lar Israeli-Arab
negotiations is but marginal. It has had no say in the _political
negotiations between Syria and Isrrae! and the leading political
actor continues to be the United ‘States. There:is little the
European Union has been able todo — pour in~economic support,
preside over the 'Reg'lonal Economic Developmg Group' .and, tast
but not least, remain the main tradmg partner ‘of the:countries in
the region - to help the fact thatithe United- States remain the
decisive political actor in the whole region. :

And even if the EU has discreetly been trymg o push the peace
process forward within is network of bilateral agreements with the
countries in the region (and. occamonally puthng pressure on
Israel, inctuding at the Security Council leve1 -in connection with .
the Jemsh settlements in occupied. terntones, using -the trade
agreements as leverage), this has been. done w:th Tittle visibility.

This joint action is ambitious Cits soope, ‘and integrates
economic, political and security dmenmons In order that its goals

~ may be entirely fulfilled, however, a stronger polmcal presence of
“member states seems to be r'equu‘ed. :

Former Yugoslavia

Humanitarian aid to Bosnia-Herzegovina Th‘lS IS a tymcal case of
defective preparation. Little thought seems: to-have .been given to.
whether the means were available to actuany carry out this joint
action. Its relevance.and effectwenéss are heavily cornprormsed by
the inability of the European Union to force humanitarian aid-
through the routes the Bosnian .Serbs have systemat!cal'ly been
closing. This task is incumbent-upon the Unprofor, and the
relevant aspect here, from an EU point of. view. is that the WEU
was not asked at an early stage ‘to take partin convoying the
humanitarian aid. Although it was decided in -November 1993,

Brugea Conference Page § Jung ‘21, 18885




support to the convoying of humanitarian ald was never actuaﬂy
implemented in the face of sustained attacks of the supply routes
by the Bosnian Serbs and this ob]echve was unofﬁmaﬂy dropped.
More importantly, the EU had a’lready gwen up leading the
‘diplomatic efforts to solve the Bosnian crisis, and was replaced by
the five-nation contact group. The mu1tmatwnal force currently
being dep1oyed in Bosnia to support Unprofor in the wake of the
hostage crisis, mostly composed of British and French troops, is
under Franco-British command. Again, the WEU was left out, even
if the backbone of the force is from European countries. The need
to get the troops to Bosnia forthwith was certainly taken into
account, but also Britain's opposition to adding another 'hat' to
the process. Funding for the muyltinational force is sought from
the United Nations, not the European Umon.

Administration of Mastar Taken belated'ly, af‘ber heavy ﬁghhng
was allowed to resume, but still quite significant especially in the
sense that it facilitates the Bosniarn. Croats reIat_mnsh_xp with the
Bosnian government. This was the first time ‘the WEU was asked
to take part in the implementation ¢f a EU decision. .

The main conclusion to be drawn from both joint actions adopted

and the efforts undertaken by the ‘EU and its members, is that.it
remains ill-suited to decisively intervene in conflict resolution. Not
essentially through lack of means or institutional constraints, but
through lack -of political will for a much more: effectwe (not least
cost-effective) intervention. M1mmaT consensus, as opposed to

agreeing on a common analysis of ‘the situation from which the

EU's interest in the region could’ be rneamngfu‘ﬁy deﬁned does
not allow for effective action. ‘

Russian parliamentary elections
Monitoring of the Russian parhamentary electmns was the first

joint action decided by the Council. It has. been criticised as a -

perfect example of lack of ‘ambition’. In fact, it would have been
unnecessary to adopt a joint actién for EU: member states to take
part in the international operation set up to monitor the Russian
election. The EU has taken part in similar efforts.set up for
Belarus and Mozambique without having adopted - Jomt act:on to
that effect. .

South Africa

The EU's joint action was cermmTy not dec:swe ‘to the outcome of
the South African process, which continues to depend mostly on
the action of internal actors, nor was ‘it meant to be. This action
was important because it permitted to EU members, who had long
been divided over South Africa in the past, fo present a common
front in support of the South. Afm_:an transition: process,
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neutralising any attempt to 'play’ certain Europear'l countries
against others. In view of destabﬂwsmg ‘attempts on the part of
extremist groups, this was of course important,

According to independent an_alysts. ..therg was excellent
coordination of EU election observers, and ‘the Commission is
playing a very important role in the EU jomt action in South
Africa, which is being conducted with consrderable efficacy both
in its political and economic aspects, Econonuc support to South
Africa's constitutional transition:.process . (total. budget of 500
million ecus, 125 million in 1995), mvolvmg a:considerabl¢e number
of NGOs espemal}y active in educatlon, is considered to have an
impertant effect, : :

This joint action, with its economic. support dtmenswn, pr‘owdes an
example of what the European Union is best, equ:pped to do:
provide assistance, mainly economic, to prooe55es .which are
already on their way to successful- completwn, Owing to the fact
that there is a stable situation and:a credible r'eg:onal interlocutor
and on top of that the country concerned 15 an rmportant partner -
of the Union in terms of trade.

The European Union has established. 1tse1f as &n actor on. its own
(separate from its member countries) in South Africa, within a
region — Subsaharan Africa - whe'r‘e the 'backyard‘ approach on
the part of the former colonial powers is stlll the rule

On the other hand, the joint action: in South Afnca léd the EU to
establish an active dialogue with other mternat:ona‘t or‘gamsahons
such as the UN. The dialogue estabhshed with: the coyntries in the
region should be emphasised in partwular as it ‘was considered
vital for the success of both the:jdint: actlon and the broader
transition process. The EU met with SADC - Berhn to  discuss
regional cooperation and South Afr‘lca's place. in: emstmg schemes.
This- approach actually corr&eponds to the: EU's increasing
tendency to make dialogue with _regional.- and sub=regional

. organisations a priority, which also- helps: to,. bolster the latter's

role in the mediation of conflict reso'lutlon or transnhon 'away from .
conflict,

Security

Dual-yse goods. Conmstmg of 1mposmg expor't centro1s on dual -use
goods, this joint action could be of great- relevance since. foreign
trade is a domain in which the European Unioniis a ma]or world
actor. On the other hand, this actign is’ half-way between ‘the first
and the second pillar. It typically pertains to féreign trade, and
s0 a community regulation to the -same effect- fiad to be adopted
simultaneously with the Council CFSP demmon The Tist of .dual-use
goods, however, which is included in" the- Counicil's. decision, can
only be altered through unanimous’ vating in ‘the CFSP- framework.
It is interesting to note that this joint actron fonowed an initiative
taken by the Commission to guarantee the. free mrcmahon of dual-
use goods within the single mar‘ket B R :
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NPT. This case brings to the fore the often d}fﬁcmt distinction
between common positions and joint ‘actions. The purpose of the
Council decision was to bind the member. states party to the
Nuclear Non-Proliferation Treaty to a common posmon which they
already shared, and to join their diplomatic efforts to bring third
countries agree to the indefinite proroga{non of. the Treaty.
Commission sources reported success in- reIatnon to one particular

country.

. Anti-personnel mines. This issue 1is: parhcular}y relevant in African

states who are emerging from protracted wars where mines were
extensively used. Cambodia, Afghanistan and Angola: are cases in
point, The joint action consists of three dufferent aspects: common
moratorium on mine exports, joint participation m the international
conference to review the 1980 Convention,- and a contribution to
the UN-led muitilateral effort.. Specific EU actions’ may also be
undertaken, which the WEU may be asked to fperform As-in similar
cases, as the Council decision re-states, unanimcus voting will be
required. It is interesting to note' that the British ‘have in the
meantime made it ¢lear that this does not 1mp1y that the WEU will
automatically accept.

Common positions

Common positions adopted so far can “be . r‘oughly divided into
three categories: those dealing with sanctions, €ither. as. a result
of UN resolutions (Libya, Haiti, Bosnian: Ser‘bs, and. Serbia and -
Montenegro) or of EU decisions (Sudan, military embargo); those
dealing with a broad definition.of the context of humanitarian aid
(Rwanda, -Burundi) and finally those dealing mth, -actyal EU
priorities for a given country or region: (Ukrame) '

Common positions towards Rwanda-and Burundr shou!d have been
adopted earlier. They were however necessary to. put EU
humanitarian aid into the broader picture of ;EU “priorities. But.
they will remain ineffective unle55 member states, the United
Nations, OAU are able to find the means to stop the ethmc. ‘
massacres. - '

Common positions regardmg econormc sanctm‘ns brought nothmg
new to EU policy, Economic sanctions: had been- imposed on
Rhodesia in the sixties, long beforeieven EPC had been ‘set up,

The effects of economic sanctzons, moreover, &r‘e open to much -
debate these days, except in what concerns ﬂh’htary -embargoes
and exports of goods with a d'rreot 1mpact m tmhtary buﬂd-up-
(v.g. energy).

The most significant and common posmon mncerns the Ukr'anne.
The EU affirms its continued support to democratic transition,
independence and territorial integrity of the .country and sets
forth a set of priorities related’ both- to ‘the. first pillar
(partnership and cooperation agreements) and. the- international
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action of member states. A common posmon along Slmﬂaf‘ lines
concerning Russia is being prepared which shou‘ld be adopted in
the course of 1885,

Together with the Pact on Stabﬂ'rty in Europe, the common position
adopted for the Ukraine containis’ important: elements for the
definition of a genuine common and. foreign security policy.

WEU  and the European Union -

In the last couple of years, the WEU has: essentially concentrated
on reforming itself, The siege ¢f the. organisation -moved from
London to Brussels, and the Permanent Councﬂ and the _planning
cell were 'upgraded’. :

From an operaticnal point of wew; however. j:he WEU has been
almost completely absent from EU -external action. The exceptions
are the continuation of the air-naval. operatnons in the Danube and
the Adriatic, i.e. enforcement of the embargo on: former Yugoslavia, -
and the sole new migsion was re‘lated with’ the pohcmg ‘of Mostar.

At ministerial level, the WEU CoLrnc:il has_taken. part in the current
debate on the reform of the Treaty ‘on Eur‘opean Union and the
WEU's institutional relationship with''the European Union-and Nato.
France, Italy and Spain (to be ]omed by Portugal) .decided the

_joint Mediterranean land and maritime force they I‘e establishing
T

is to be made answerable as a priority to WEU.Y This pnomty .
status accorded to WEU should be roted. as ‘a step forwards in the
direction of a European defence 1dent1ty :

Re!ationship between CFSP and 'nérﬁq;ial forergnpohm _

- At its present stage, CFSP contznues to. be 'Ia.rgély an- ‘addmon' to

or an outgrowth' of "national fore1gn pohcus.' And as a

consequence, in what concerns Eur'opean secur!ty, the Union's role | -

tends to be overshadowed by the. ro'le p1ayed by certam member
states.

Paradoxically, the EU as such has been act-rve in r‘emons wh1ch
were until now the 'backyard' of given member :states. (this being
the case in North Africa and parts of Subsaharan Africa).
Apparently, France is beginning to-realise’ that’ the Algerian crisis

. can only be dealt with in a imultilateral. : framework. As a

consequence, other member states . have in- the meantime become
much more interested in the Mediterranean,’ paf‘hcularly Germany.
In Subsaharan Africa, France has ‘sought European’ 'Iegmmacy u}
addition to that conferred by the UN for its operahon in Rwanda.
France even sought, but failed to: obtain, the WEU's support.
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Portugal proposed a joint action for Mozamblque, wh1ch met with
Britain's opposition.

In what concerns South Amer-_ica, Spain an__d, Portugal have
repeatedly tried, and to a certain extent succeeded, in making the
EU and all of its member states. take part in the initiatives
towards Mercosul and its member countries. Imhahves towards
Mercosul and other reg1onal gr‘oupangs are o a large extent
community initiatives in the economic cooperatton sphere, where
the Commission plays a central role; a. smgvﬁcant political
dimension remains to be added.

CFSP: a painful exercise?

The European Commission’s r'epart on the func’nomng of the TEL&
states that CFSP is at its present: Stage, a. d1sappo1nt1ng exercise

Not only because of the inconsisténcies of the TEU coupied w1th
the restrictive interpretation of its provisions; ‘but- also owing to
the continued lack of coherence between foreign. policy and
foreign economic policy (precisely one of the per'cewed ﬂaws CFSP
was supposed to overcome) and, not least, .to the fact that
differing interests between mem_ber states conhn_ue to spell
paralysis. .

The Council secretariat is: shgl'rtly ]ess pess:mtstlc The
instruments are there, and they have ' been useful every time the
political will was there to use them The mstrtutlonal merger
established by the TEU has not as.yet taken plaoe ‘and conflicting
responsibilities between the po'httcal committee. and -the -Coreper
only makes the decision makmg process and coherence more
difficult. .

The European Par‘hament n'fakes a much more critical
assessment of CFSP. Paralysis and lack of.. ‘coherence are
principally due to the three-pillar :compromise,- which -is to blame

- for the fact that conumty mshtutions have but a margmal or no
role at all in CFSP.

On balance, CFSP has been a rather: pmnful exermse so far,
especially owing to the comphcataﬁ and- slow’ “decision mechanisms
applicable. Moreover, unanimity is having .a. perver'se effect on
community activities. Via both common positions: ‘and joint actions,
partncu]aﬂy as far as economic sanctions are concerned, unanimity
is being extended into community. : affairs. Th:s explains the
Commission's concerns to the effect that mstead of ‘seeing a mild
degree of supranahonahsatnon' creemng into CFSP it is the first
pillar that in some respects is becdming mter‘-governmentahsed'

This perverse aspect becomes all the more 1mportant since EU
action tends to-become more and more integrated, i.e.:taking on
both an economic and a political d1mens1orr. The &xdisting. confusion
will then become greater between- the ﬁrst andr the second piltar
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every time decisions mth direct implications for community affairs
are taken within the framework of CFSP. As mentioned. above, this
has already been the case with both economic sanchons and dual-
use goods. :

The European Commission's report complaina about the procedural
complexities involved in articulating CFSP and 'pure and simple'
community matters. However, this.can hardly be avoided, except
in the remote case of almost entire commumnritarisation of the
second pillar, In any case, if mter—governmentahsatton' is a real
danger to coherent, integrated action, procedura‘l complexities seem
to be a small price to pay for a correct balance to-be- achieved
both between political and economi¢ elements in-the EU's external
action and, no less important, between the European Commumty
and its member states.

If coherence and efficacy is the aim, them common posmons and .
joint actions will increasingly havée to. combine. economic and
political, including security and defence aspects. R,

This becomes blatantly obvious : even’ when one looks at
development cooperation and humamtanan assistance (the bulk, no
less in budgetary terms, of the EU's external achon Since CFSP's
inception). At present, it is conveyed .to’ ‘many . countnes and
) regwns in.a chaotic political and social s1tuation, not. infrequently
verging on civil war. As a rule, the. EU has not proven to be up
to the task of decisively influencing,: .either: bi'lateraﬂy or within
the framework of the United Nations, the course of: events so as
to resolve the crises to which EU. humamtanan .aid- is channelled.
As a result, the time-length of’ humamtanan actions’ becomes
greater (and so does their oost) while at" the same! .time little is
done to extricate the tumor, i.e. the real: c_ausgs of a given crisis.

A reasonable degree of coherence’and efficacy, therefore, has to
be "kept at all costs, otherwise commumty ﬁo‘hc'y as_a-“whole will
suffer. In order to do so, it is not only. necessary -to enhance .the -
role of the Commission but that the latter shou‘ld use’ 1ts powers -
UfunhahVEIH CFSP. ) : o :

The reviéion of Maastricht

Those who make a positive gbbeﬂ a33essment of CFSP say it is
certainly a step forward in relation. ‘to the- essent\aﬂy dec1aratory
EPC policy. Step by step, significant:, progress: will. ‘eventually. be
achieved. This was broadly the Mastricht approach ‘which accounts’
for the elaborately ambiguous language: used: to.describe the
sequential relationship between CFSP, a common defence policy and
maybe a common defence.

The question to ask, however, is. whether the present European
and world landscape permits a step-by-—step Iapproach without
inflicting mortal wounds on the who'le European ;process Both the.

Bruges Conference Page 11 o L iﬁ?-z utJune 21, 1895



former Yugosiavia and Algeria wou!d seem to thorough]y disprove
the 'gradualist' thesis.

In the former Yugoslavia, either military action is taken through
WEU, ideally in collaboration with the United States, or the
common actions decreed will have virtually no effect at all in the
future course of events.

In the Western Mediterranean, the Algerian cr?isi_s calls for.a far
greater political commitment on the part of the European Union.
The association agreements currently being negotiated with.
Marocco and ready for signature with . Tunisia, debt relief
arrangements and so forth, are welcome developments but they do
not suffice. It is necessary to lead the Algerian govérnment into
negotiating a political transition with oppomt'ion'parti'es. otherwise
there will be no permanent solution to the crisis and no alleviation
of the considerable pain and suffenng 1t_1s caum_ng among
civilians. T

As we have mentioned, since November 199:_3, .the European Union
continues to act largely like a civilian power, or a trade bloc, as
it did before. The impact of its. policiés -in ;areas of crisis is
minimal. Wherever its pre-crisis influence was not-decisive, as in
the Middle East, the consequences are not garticularly serious.
Conversely, where decisive action had to ‘be taken by the
European Union since no other power was.in a‘ position to do so
{again, former Yugoslavia and Algena are cases in pmnt), then its
failure has termme consequences. .

The guestion of defence

CFSP is beset by both political and institutionial‘problems.. Political
obstacles are roughly the sanie that have: prevented the
development of a common defence ‘policy so far or more meaningful
agreements and actions to be demded mthm the WEU after CFSP
came about. :

At the same time, WEU member states were mvo‘ived m sngmﬁcant
military actions, at times in paraﬂe’l with CF‘SP joint” actions,
particularly the twe permanent :members of the UN Secunty
Council, France and Britain. _ .

More than Britain's chronic oppos*rhon, it IS Germany 5 mab:hty to
act in defence-related issues, partncularly ata time when it is
leading the reform of the Union, that is- hindering .significant
progress. Germany's participation. in:the humanitarian operahc)n in
Somalia has done little to help build even & nahonal ‘consensus on
the future participation Bf German: rmhtary personnel in peace
operations outside Europe.

The development of the military dimension of the European Union‘s
external action will hardly be European if. Germany stays out
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altogether. The CDU-CSU coalition is: pressing for the Hevelopment
of a European defence policy, which it déems the nght framework
for Germany to be able to take up its responswbﬂmes in-European
security. In this light, the full integration of the WEU into the
European Union is considered. 1nd15pensab?e This is certamly not
Britain's perception. It hardly appears to: be the French
perspective so far, France seems keen on balan_cing.Germany's
economic predominance against France's military interventionism,
and is also concerned with the fact that without. further reform
the integration of WEU in the European ‘Union wou'ld mean allowing
.veto power to be used by members who .dre opposed to a
European defence identity. .

The present trend, clearly demonstrated in the case of the former
Yugoslavia, not only in the way.the multinational support force
was set up, but also in the replacement of the European Union by
a contact group, may lead to thé -formation 'of -a .directoire in
foreign and security policy, which: would act mdependently of the
European Union. PR

Were a de jure or de facto drrectcnre to be. formed . European

integration would have suffered a severe blow- from which it mlgl'“‘

never fully recover. Would the European Umon be able to survive
'back-to-the—balance—of—powers‘ s1tuat10n° :

Sub-groupings within the EU are a‘iso emergmg in. re]at:on to the
Mediterranean. Southern countries; more deeply ‘coricerned with
the worsening situation in North Africa, are pushmg for increased
cooperation with the Maghreb countries and Egypt..And the fact
remains that initiatives such as the. anhng Fwe+F1ve -and the more -
recent Mediterranean Forum have not succeeded -in_involving the
European Union as such, which is cr‘ucxal but mere]y the southern
Five. £

Particular interests of a member state or a: 'roup of member'
states for a given region or issue.should- be regarded as a
contribution to the development of the European Union.: Provided,
of course, that contribution is mtegrated 1n the overa‘ll concerns--
and pohc1es of the European Umon. .

The first and the second ;Sman-wijgfe does’ p&ﬁgr@noé-..gt;and?

Unless the reform of the TEU. fully cTanﬁes the relatlonsmp'- -

between the first pillar and CFSP. the . for‘eseeable consequence
will be a certain degree of 'mter-governmentahsatron .of the first
pillar, as noted above, especially. through -the. . spﬂl—over -of .
unanimity into community affairs, and ‘a rernfoncement of the
powers of the Council.

Since CFSP's inception, econonric sanchons became dependent on
Council CFSP decisions. Even if it.is stited -in- the. Treaty that
majority voting is to be apphed 'to eeonon'nc sanc‘hons resulhng )

Bruges Conference Page 13 :-Io'- . L __June 21, 1993



from common positions or joint actions (article 228A), in reality a
previous unanimous decision has now become necessary, contrary
to what happened before CFSP. The effects have aiready been felt,
for instance, in what concerns the scope of sanctions against
Haiti. o - .
Confusion also arises in joint actions which "have an economic
dimension, as the above example of dua‘l—pur'pose goods, and in
budgetary issues. Most joint actions are not funded by the
member states but from the comniunity budget. This is a source
of tension between the Council and the European Parliament which
is trymg to use its budgetary contro‘l powers ‘to enhance its own
role in CFSP. To make it all more dtfﬁcult, the :Court of Justice is
powerless in CFSP matters.

At the present stage, CFSP may therefore be. used as a tool by
member states who wish to ‘circumvent’ the majonty rules which
apply to issues in the realm of forexgn trade policy. This has in
turn forced the Commission to . act with -utmost caution and
explains why it has never used its powers of initiative in CFSP.
It will continue to refrain from-initiating .decisions as long as
matters can intrude into the first pﬂ]ar. The :Commission is now.
prepanng an initiative in relation- to human nghts._ .

As far as the Mediterranean pohcy 15 concernéd, the Commission
has kept matters firmly within . the first pillar.. The Euro-
Mediterranean conference in Barcelona has not given rise to a
common position or a joint action, it is a community initiative.

. The right way to deal with the institutional problems arisen out
of CFSP does not seem to be -efther inter<governmentalising"' .
foreign economic policy or foregmng political and security
instruments. The first consequence of the latter would of course.
be that EU initiatives would remain- predommantly within the trade
or at best economic sphere even when the ob;ectwes to be .
achieved are of a pmmamly po‘ht:ca! nature..

The solution would seem to lie in the adoptmn of the concept of .
integrated action. Majority voting in accordanc_e with community .
. rules would apply in all CFSP issues.with -first pillar. imphcations
(such as sanctions, for example).” On - the other ‘hand, CFSP
mechanisms must be reformed so-as to pernnt qua'hﬁed majority
voting after a unanimous decision has been taken by the Council
to the effect that one given issue was ehg;bte for a joint action
or a common position. Matters with clear deéfence implications
should be left out of this procedural reform and contmue to be
decided upon unanimously, whilst at the sameé:time the stepping
aside formula would be consastently apphed to non-WEU members.
This would not bar non-WEU members from suppor'hng or even

taking part in ensuing actions. '
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An unseen foreign pohlicy?

One of the striking features of EU joint actions is their lack of
political 'ambition’, asg if the EU was satisfied with playing a minor
role in the major present-day security issues in the European
continent and worldwide. This minor role i3 not.commensurate with
the resources committed nor does it match the importance and the -
vigsibility of the Union's deve]opment coopération and trade
policies. Third countries, in central and eastern Europe, in North
Africa, in Subsaharan Africa, 'in Latin Amencan look. upon. the
Union as a major partner, whgse support is 1nstrumental to the
consolidation of ongoing democratlc transitions_or an. .incentive to
regional integration processes. In the context of relations betwwen
Europe and the United States, mc‘ludmg the transatlantrc security
partnership, it is also essential that. the European Union develops
its CFSP dimension. The Union's foreign policy;. however, through
lack of political instruments and wvirtual absence : of security ’
instruments, is perceived as nrot’ matchmg its: external economic
role. Europeans often deplore the lack of wvisibility of CFSP. It
seems obvious that visibility will ‘heavily _depen_d on. efficacy.
It is also obvious that the credibility . of -the .European Union as a
- whole suffers with the manifest lack of political- will that is behind
the present disappointing stageé: of CFSP, Centra1 Eurcpean
countries, for instance, seem to .put member‘shlp of Nato before
membership of the Union, as far as political relevance is
concerned. In former Yugoslavia, Hnot' only::the. international

credibility of the European Union ‘has 5uffered but also domestic -’

public support. The resulting malaise has in turn 'generating
Euro-scepticism and Euro-pessimism across the member states.

European leaders are hiding behind what - they clalm to be the
prevailing feelings in their own countries. to justify" ‘their own lack
of political will. A variety of polls,. however, seeins to. show clearly

 that the majority of the European: publiés and. agmﬁcant sections
of the elites are agreed to the effect that- the ‘Union” sh0u1d be
playing a much more decisive (and therefore \nswble) role in.
foreign and security policy issues. .

Political will and determination -wil not anse merely out of

. improved institutional arrangements But a . few :modifications may
improve efficiency, and therefore- increase the- visﬂnhty of the
Union's largely. unseen foreign and. _security’ ‘policy,: while at the
same time increasing the European: cmzenry S capamty to influence
CFSP. Setting up a policy plannihg staff,. which : ‘would work
closely with the Council and the Comnnsmon, would be an-
important step towards formulating CFSP 1n1hahves ‘which would
tend to reflect the Union's interestias a whole

Follow up of joint actions and wmbihty need- not d'ummsh the role
of the presidency, from larger orf smaller countries.- Rather, the .
issug seems to recommend a remforoement of the Council
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secretariat. Appointing a leading »Eurdpean-‘figure" as CFSP
secretary general could also be ¢nvisaged. .

Summary

After. briefly looking at the common pos*atmns .and. J01ht actions
adopted so far, a number of ﬁndmgs can be :summarised which
may be a useful contribution to & broader asgessment of CFSP
which will have to take primarly into account the kind of
challenges {(both internal and externa'l) the European Unicn is
currently facing.

1. CFSP remains essentially at the. deciarator'y stage

2. CFSP has concentrated mam?y on. actions typlcal of a civilian
power (humanitarian aid and :supporting po‘lmcal transition
processes, basically through econdnric mstruments) '

3. The EU has largely failed wherever its. action would have
been decisive either to prevent or: wolve even humamtanan crises
at an early stage (former Yugos‘la\na, Rwanda).”

4. The distinction between common posmons and JOlnt actions
remains unclear. .
5. Both common positions ' and Jcnnt actlons actually’

corresponded in most cases to mtegrated actons, mth a sirong
first pillar component and an almost invisible componerit of the de
facto fourth pillar, the WEU (Mostar pohcmg, and posmbly takmg '
part in de-mining activities).

6. Although pomtmg in the right dwectlon, mtegr*ated actions
cause the first and the second pillar:to overlap. In reso]vmg the
institutional entanglement, specific- procedunes will ‘have to . be
agreed avoiding mter-governmentahsatlon‘ of the ﬁrst pillar.

7. The European Commission and a number of member states
are not enthusiastic about joint actions, .on .account. of the
complicated procedures required by double unamrmty reqmrement
and seem to prefer looser arrangemenw. : )

8. with the important exception of the Pact on Stabmty in
Europe, CFSP is a framework for reactlng to- events rather than
for acting to influence their course. Gne of the: easons is the fact
that the Council secretariat has t depend on member states'
information and has no analysis and planning’- capabﬂ:hes of its
own. The latter would certainly hel'p form a oommon wsmn in line
with the interest of the Union as ‘a whole. -~

Q. Lack of efficiency and of ws'lb'chty obmusly go together
A central body with supervising powers seens: to be needed,
especially to coordinate mtegrated actlons and tmp1ement them
jointly with the Commission, ,
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10, The European Parliament and the national parliaments have
no role whatsoever in forgmg consensus on foretgn and security
policy matters

11. Foﬂomng up on joint actions, es;:emally in what concerns
guaranteeing that resulting arrangements come into effect and
progress achieved is sustainable, should be envisaged.

12, The budgetary question has to be addressed. A community
budget line should be established for joint actions, including a
special fund for emergencies, to whrch all member states should
be ‘net contributors’. o
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ANNEX

JOINT ACTIONS

Ex-Yugeslavia
2) Suppott for the convoying of humanitarian aid in Bosrﬁa-Hﬂgg ving

~ Council decisions: 93/603/CFSP 8.11.93 (Official Jourmal n® L 286 .20.11.93),

93/729/CFSP 20.12.93 (Official Journal n° L.339);, 94/I1S&/CFSP - 7.3.94 (Official
Journal o° L.70 12.3.94), 94J789/CFSP 12.12.94 (prorogatlon) (Cﬁic:a] Joumal o° L.
326 17.12.94)

Goal: increase EU tumanitarian aid to Bosma—Hemegovma, to mppon the | convoymg .
of the international hvrmanitarian aid in Bosuoia Herze,gdwna, thronigh the identification,
reconstruction and preservation of supply routes. The:aid is essentially contralied by
ECHQO, assisted in BosmaHerzegownabyUNorgamsanons such asthe UNHCR.

Duration: Since the $th of November 1993, the support to the omrvoymg of
humanitarian aid has been successively prorogued ‘I‘he dac;swn iS apphcable until the
31st of December 1995 .

Budget: The sum of the humanitarian aid totals tifl 3’0 9 1994 48 30 l:mlhtm ecu (24 15
millions from the Community budget, part IILB and the other half fiom the member-
states). The Conmission is responsible for the mauaga‘nent of the Commumty ﬁmdtng

b} EU's aduninistration of Mostar

Councit Decisions; 94/308/CFSP 16 594 (0ﬁma[ loumal n" L 134 30 5.94),
94/510/CFSP-27.7.94 (Official Journal o® L. 205. 8894) 94!?9@!(:1-’59 12.12.94
{Official Journal n® 1:326 17.12.94) (promgauon) o

Goal: tooonmbmetothecreamnofadumbleandmu!ﬁ-eﬂnncadmmxu‘atmnafthe
city; to contribute to the effort of reconstruction of the: city's infrastiuctures (mainly

water and electricity systems and rebuiidmgofthedwtmcwdbndgwthatusedtolmk

the two sides of the city.

TheWEUalsooonmbutedvmhapohoe fumetegnm‘meeﬂtemoftheEU'

mission o

‘Durstion: The EU ad:mmstranonwassetuponthe%rﬂ oquly 1994 Th:s xmssron is
sr.lpposedtoheﬁmshedmtwoymstime .

'Budget 32 million ecu in 1994, I7ofwhxchﬁ‘0mthememberststex’l‘hepartcova'ed
bytheOomnntybudgetwastakenﬁmntheCFSPhldgetlme Inthe 1995
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community budget, 60 miilion ecu are destined to Mostar and an add:tmnal 20 nnlhon
have been approved by the EP for the reconstruction of the destmyed Mostar hospital.

Mﬂxam_ﬂmmsm ,
Council decision 93/604/CFSP 20.11.93 (Official Journal n° 1.28620.11. 93)

Gosl: contribute to the international effort of supervision of tbe December 1993
Russian parliamentary elections : _ S

Number of persommel involved: The Eumpcem Union obscrvm Jomed the OSCE
mission, totalling 500 observers to tbe Russian elections; the EU's ‘mission consisted of
experts and diplomats of the Twelve, representattves of the Comnusmon and 2
delegation of the European Parliament .

~ Budget: All the expenses of the special untt fortheco—ordmaumofﬁteEUsmxsmon -
were administrative expenses; the member states mvolved were; responsibie for the
expenses with theirr own observers :

South Africa | '
Council Desision 93/678/CFSP 6.12.93 (Oficil Ioumﬂ n’°'L’3 16154 17. 12.’9‘3)

Goal: to support the ioternational mission of preparaﬁon and” observatmn of the
general elections in April 1994; support of the polmcal and econormc transition

process through a special assistance programme

Number of persorutcl involved in the elections assxstanoer 3 12 observers (24 ﬁ'om each
member state and from the Comuission) : L

Duration; The first part of this joint action ended 518 April 1994 The assistance
prograunne is conducted by the Commission and is. sch:eduled to becomplebed n 1999.

Budget: The member states were rcsponsible for the e'xpensm wrth the observers the
special assistance programme for South Aﬁ‘xca amounrs to 500 nnihon ecus fmm the
Community budget. ' A ST e

Pact on Stability in Eum

Council Decision 93/728/CFSP 20.12.1993 (Oﬂimt Jourrial 1° EL{339 3112, 1993) |
Councll Decision 94/367/CFSP 14.6.1994 (pmmgahon) (Ofﬁcxat Journal o L. 165
© 1.7.1994)

‘Goal: to make possible the negotiation of a good-netghboufhood eonduct code that .
mgulates borders- and ethnic minorities problems between oentral and eustern Em'ope




The Council decision also makes a reference to projects financed by the PHARE
programme for economic reconstruction in Central and Eastern Europe The
responsibility for these projects belongs to the Commission. , :

Countries and intemational organisations involvect ‘The participating states in this first
Paris conference were Poland, the Czech Republic, Slovakia, Hungary, Bulgaria,
Romania, Lithuania, Estorda, Latvia, Albania, Belarus, Ukraine, Moldavia, Russia,
Slovenia and the Council of the Baltic Sea States; the EU and its member states, the
OSCE, the Council of Europe, the WEU, NATO and the United Nations'

Duration: The Pact on Stability Opening Conference took.place in Paris on the 20th -
and 21st of May 1994; The Pact on Stability Final Conference was held also in Paris oo
the 20th and 21st of March 1995. Between the two conferences, the countries involved
beld several roeetings in Brussels, Copenhagen_ Vennaand Bonn, where very general
political problems were discussed.

Budget: all the expenses related to the coufereneesorgamsedeumde EU institutions
are considered administrative expenses, therefore cirvered by the Community budget

" Middle East Peace Process

Council Decision 94/276/CEFSP 19.4.1994 (Oﬁc:al Journal m° L 119 7.5. 94) Coungil
regulations (CE) n° 1734/94 and 1735/94 11.7.94 (Gﬁicml Jouraain L. 182 16.7.94)

Goal: participation in the interpational agrecmmfs to mamtam peaoe in the region;
work towards the consolidation of the democracy;. contribute to the defirition of the
future refations among Middle East countries; keep its role in the "Regional Economic
Development Working Group”; 1o follow closely the problem of the Iscaeli settlers; to
- provide economic assistance to the Occupied Temtones, help.the process-of creating a -
Palestinian police force; protection of the Palestimisrs m the chp:ed Territories as
established by Security Council resolution 904 (1994) participate:in the international
supervision and observation mission to the commg elecuons in the Ocmpwd :
Termitories. : : : :

Budget: global assistance of 500 million ecus. (t}ns axd is not mcluded in- the Council
decision); 10 million ecus ( from the eonnmtmy budget) to the creatton of the
Palestinian police force .

Treaty or na non-p roli tion
Council Decision 94!509/CFSP 25.7.94 (Official meai n° L 205 8 8 1994)

Goal' to present 2 common approach Vis-devis: tbe mdeﬁmte and unooudlttonal
prorogation of the nuciear Non-Proliferation Treaty ; to make 2 dsplomatlc effort to
convince the higher possible oumber ofstaiesthatarenotyetpartofthrstreatydd :
adhere to it and to participate in the final working sessions: of the -preparatory -
committee ; tostudyﬁlepossibq]nyofass:sungtlﬁrdoommeswhe need to take
spemﬁcpmeeﬁnmmordertompecttheagmedobhgauonsmosedbytheu“ty
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Budget: no operational expenses are previewed

Dual-use goods

Councit decision 94/942/CFSP (Official Jourmal n° L 367 31, 12 1994 and Oﬁ‘icwl
Journal o° L 90 21.4.1995); Council decision 95/127/PESC 10.4.:1995 (modification)
. (Official Jouroal n® L 90/2 21.4.1995); Council decision 95M28/PESC 10.4.1995
(modification) (Official Journal v° L. $0/3 21.4,1995);, Conuncil regulation (CE) n°
3381/94 19.12.1994 (Official Journal n® L367 31.12.1994); Coumeil regulation.(CE) o°
837/95 10.4.1995 (modification) (Official Journal n° L 90/ 21 4. 1995)

Goal: to make possibie the free circulation of dual-use goods mde the Umon, to
control their exports to third countries. The joint action is integrated-on the Council
regulation on the coatrol of the exporting of dual-use: goods (goods that may be used
etther for civilian, military or terrorist purposes), This regulatmn makes; possible the
free circulation of these goods inside the Union and at the same time-deals with the
problem of their export to third countries. The regulation also iticlodes a list of which
goods should be controlled and which third countries EU member states. cannot export
dual-use goods to. There is also a list of countries which only need & mmphﬁed
exporting procedure (Australia, Canada, USA, Norway and, Sw:tm‘iand)

The regulation wﬂl enter into to force on the Ist afJu}yI995 o

Anti—mnd mines ..
Counc:l decision 95/170/PESC 12.5. 1995 (Oﬁcial Jourml n L 115/ I 22 5 1995)

Goal: tocontﬁbmefortheﬁghtagamstthespread anduseof s
a concerted position in the Conference on the revrsacm of the 1980 Convention that
prohibits or limits the use of certain conventional weapous.. The action” will include -
three main aspects: 1) a common moratonumanthee}cpoﬂofsw.:h manes; 2)
preparation of the Conference on the revision .of the 1980 Comrentmn, 3) EU
contribution for the intervational actions of de~mmmg oo

If necessary, the WEU will be associated to the spec:ﬁc acttons ée:nded by the Council
concennngde-mmmgoperanons L .

mmes to have

Budget: in its contribution forthemtemahomleﬂ’orfsofde—munng,theEUwﬂl
oouuibutevmhIGOthousandecuﬁomﬂieconmmtybudgetforﬂtemtﬁnaﬁoml
eﬁoﬂofde—mmmdmth3uulhonecufortheva}untarylmﬁm&fdrde-ummg




COMMON POSITIONS

Libya )
Council Decision 93/614/PESC 22.11.1993 (Official Journal o L. iésn 30.11.1993)

Subject: reduction of the economic relations with leya, acoordmg o the Secunty
Council resokruon o’ 883 (93)

Sudan

Council Decision 94/165/PESC 15.3.1995 (Official Journal i L'15/1.17.3.1994)

"~ Subject: embargo on arms, anununitions and nu'htx:yemnpmmmsudan _

- Haiti

Council Decision 94/315/PESC 30.5.1994 (o&sciéﬁéasﬁal " L:-ffiféﬁ?mz 6-.1994)
Subject: reduction of the economic relanonsvmhﬁam, accordmgto ‘the: Secm'rty'
Council resolution n® 917 and to the Council's- regu[anon o 126394 30.5.1994. The
regulation forbids any flights from member states to Haiti-or vi¢e-versa znd &ll imports

19.10.19%4

~ or experts to Haiti. This regulation was revoked by the Council regulauon n 2543/94

Council Decision 94/681/PESC 14.10.1994 (0fﬁc1a11mmaln°1.271f321 ;fc»;i 994)

- Subject: Termination of the reduction of the ecomcrela‘uons wifhﬂm L

Ex-Y

Councit Decision 94/672/PESC 10.10.1994 (Oﬂicla] JcmmaI n“ L. 266f 10 15 10 1994)

* Subject: reducnon of the economic and financial: reiahons wuli the parts of’ Bosnia-

Herzegovina controlled by the Bosmjan Serbs,: aocordmg to’ the Secunty Councd
resolution n° 942 (94) -

Council Declsnon 49/673/PESC 10.10.1994 (Oﬁicxal Jom'na] n° L 266;/1{ 15 10 94)

Subject: suspension of certain trade rmmons vath tbe Fettan{ Repubhc of

| Yugoslavia (Serbm and Montenegro), accordmg 1o Secunty Council rmluhcm n°® 943

o9
Council Decision 95/ ISO/PESC 28.4.1995 (Ofﬁaal Iom'nal n 99]229 4 1995)
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Subject: prorogation of the suspension of certain’ trade rm‘tcucms with the Federal
Republic of Yugos]awa (Serbia and Montenegro), according to the Security Council
resoluuons n° 943 (94), n° 970 (94) and n°® 988 (95) L

Rwanda ‘
Council Decision- 94/697/PESC 20.10.1994 (Ofﬁciai Journal n® L. 283/ 12910 1994)

Subject: objectives and priorities of the EU towards Rwanda. These objectives and.
prioritics are: humanitarian aid to the refugees. short term measures of recuperation in
the most important areas, such as electricity, water, education, health, co-operation for
development with Rwanda; aid to Rwanda ncxgbbounng coum;nes tha:t suffered with

+ the refiigee crisis

Ukraine

Council Decision 94/779/PESC 28.11.1994 (Oﬁici'éﬂ 3@&:51 1oL 313/1'6.12,1994)

Subject: priorities and objectives towards the Ukram& These:are: ’to develop 3 strong
political relationship with the Ukraine and to increase the co-operation between the EU
and the Ukraine; - to support then democratic development of the Ukraine, - to
support the economic reforms based on the agrwuanmththeﬂ’«fﬂ”'andtosetforward

as soon as possible the partnership and co-operation agreement, to contioue to support
the process of nuclear disarmament and to guarantee the: Ulrziné's adhesion to the

NPT as a state with no nuclear weapous; - to. support Ukeainie’s participation in the

Pact on Stability in Europe as a neighbouring courtry; to support. the efforts of OSCE
in Crimes; - to promote the EU/G7 plan of nuclear security- and réform in the energy
sector, which will lead, namely, to the closing of the Chemobylptant .

Barpadi

- 2431995

Subject: Priorities of the EU towards Burundi: ~t0 scxpport tlte orgamsanon of a

 national debate inciuding all components of Burisiidi's.nation; - to” support the mission

of truman n,ghts experts under the control of the UNHCHR; - 10 contribute to the
reconstruction of the State and to the streugthemng of the Judmal system Other
aspects can be developed in a supplementary cotmmon posxtmn L




DEC TIONS

1993
N°  Subject ‘Date

102. Fcomss Mandate ~ 04.11.93

103. Nagorno-Karabakh - 09.11.93

104. Negotiations Kempton Park o 18.1163

© 105. Congo ‘ 18.11.93

106. Nigeria : - 18.1193 '
107. hudicial Procedure at Tiraspol $ 25,1193
108. Yemen - 251193

- 109. Philippines .. 261193
110. India and Pakistan -30:11.93 - O
111, Georgia ©.30.1193

- 112, Human Rights 111293

113. Former Yugoslavia - - 11.12.93

114. Russia - Elections o --16.12.93 ,
115. India : 201293
116. Kazakhstan 227293 -

1994
N°  Subject -  Dite

1. Congo ' 120194
2. Azerbaijan T17.0184 o
3. Agreement USA/Russiz/Ukraine 180194

4. Bosnia-Herzegovina . o 210194 0
5. Yemen C3tete4 . s
6. Lesotho : ' ‘ 0. 03,0294 . .

7. Afghanistan 070294 ke

3 Russia | - orees

10. Sargjevo S o7e2e4 L

11. Burundi ‘ 110294 SRR

12. Nomination ofAyalaLassofor the UN. 2102, 94_".;1‘ s : ‘
13, Sudan ‘_'_:_.;_21 0294 L UL
14. Yemen | 240294 Lo e

15. Hebron , iasozed
16.Nigeriadeamerﬁon - 28.02.94

18, N | 280294 .

18. Namibia | ~ ' C02.03.94

19. South Africa | 20394

20. Skrunda ' 03.03.94
21, Somalia - . , L 0410394
22. Middle East . --i.;‘ros 03.94




23. Adhesion of Kazakistan to NPT .09.0394
24. Afghanistan 17.03.94
25, Baltic States - 18,03.94
26. Liberia : 22.03.94
27 Togo ..23.03.94
28. Moldova  24.03.94
29, Burundi -+ 250394
30. Friendship Treaty with Lithuania - 30.03.94
o 31. Turkey - Human Rights ' - 31.03.94
| : 32. North Korea - Nuclear Question 31.0394
: 33. South Africa 07.04.94
34. Israel . :08.04.94 :
35. Rwanda and Burundi C 120494 0
36. Rwanda : . 118.04.94
37. Bosnis-Herzegovina . 19.0494
38, Ukraine 0190494
39. Georgia S 220494 .
40. South Africa ' © 22,0494 . ¢
41. Rwanda -.250494 - <
42, Ugands , - 7250494
43. Estonia o 030594
44, Gaza - Jetico 040594 0
45. Rwanda _-'-_:060594-'_
47. Agreements Latvia / Russia 10.05.94
48. Yemen 060594 i
49. Guatemazla - 1110594
50. Rwanda 160594 . -
51. Tajiskan 170594
53. South Africa _ 1270594
54. Malawi ‘ : 270594
55. Haiti - UI27.0594
56. Agreement Croats / Serbs / Muslims 10694
57. Mostar 150694
58. Latvian Citizenship S 210694
59. Ethiopia : : 406,94
60. Nigeria - Amest of Moshaad Abiofa . 300694 ¢
61. Angola 0300694 .
62. Guatemala 070794
63 Visit of Arafat to Gaza and Jericho 070794 T
64. Former Yugoslavia 180794 .
65. East Timor 180794 - Lo

66. Yemen B : 190794 Ce ol

68. Rwanda - 020798

69. Guinea-Bissau - Elections L, 220794

70. Gambia 250194

71. MeetmgHussetnRabm 260754 -
72. Burundi | © 27.07.9%




73. Zaire.
74. Tadjikistan
75. Relations Russia- Baltic States
76. Accession of Kirghistan to NPT
77. High-Karabakh
78. Lesotho
79. Nigeria
80. Withdrawal troops former USSR from
- Latvia and Estonia
81. High-Karabakh
82. Lesotho
83, Haiti
84. Algeria
85. Burundi
86. fraq
87. Gambia
88. Haiti
89. Israei
90. Jordan / Israel
91. Mozambique
92. Niger
93. Sudan
94, Sac Tome and Principe
95. Gambia
96. Angola
97. Mozambique
98. Chale / Argentina - concerning Laguna
del Desierto
99. Indonesia - Condemnation of
Mugchtar Pakpahan
100. Angola '
101, Mecting of the APEC Imders
102. Moldova
163, Adhesiov of Ukraine to NPT
- 104. Sri Lanka
105. Moldova
106. Rwanda
107. Ukraine - adhesion to NPT
108, Turkey
109. Former Yugoslavia
110. Narmibia - Elections
111. Negotiations Litlriania / Russia -
Military transit to Kalmingrad

1995
N° Subject

1. Palestinian Territories
2. Chechnya

Y

- 27.07.94
- 28.07.94

28.07.94

129.07.94

“15.09.94

©.24.08.94

- 25.08.94

31.0894

1 15.09.94
" 16.09.94
260904
051094 .
111094
2131094
151094 v
1201094 . L
(261094
271094
271094
311094 -
C03.11.94
' ';f03 1194 .7 &
031194 ¢
A LY B

. 221194- o
231198 s
129.1194 -
13001194
i28:11.94
C 281194
28104
CU0B12:94
09:12.94
100298
141294 s
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3. Somalia
4. Netanya
5. Algeria
6. Former Yugoslavia
7. Chechaya
8. Adhesion of Algenia to NPT
9. Sri Lanka
10. Afghanistan
11. Ecuador / Peru - border conflict
12. Criminal assault in Algeria
13. Cairo Summit
14. Former Yugoslavia
15. Chechnya
16. Niger - elections
17. Labour Union leader Pakpahan
18. Salman Rushdie
19. Sierra Leone
20. Release of OMONIA members
21. Angola
.. Northern Ireland

22. Adhesion of Argentina to NPT

23. Pakistan
25 North Korea

Burma

Gambia

Kazakistan

Burundi-

Tchetchnia
Kazakhstan -

Russia

Chechnya

Sri Lanka

Rwanda

Turkey

Angola

Israel

Sierra Leone

Sri Lanka

Chite (adhesion to NPT)
South Aftica )

28

-+:20.01.95
- 23.01.95
.. 23.01.95
- 23.01.95
:23.01.95
30.01.94
- 30.01.95
- 30.01.95"
01.02.95

01.02.95

.06.02.95
*106.02.95
06.02.95
.-07.02.95
13.0294
130295 .
- 130295
s 2102957 G
2202 95 e
230295
(280295
}.§'03 0. 95 S

'-,--‘13.03.95_ o
R 03 9
L3, 04 95
}:‘:’:070495:“; o
120495 i7
4720,0495 1 7
240495
250495
0150595 i
19,0595
300595
15,0695 i
7 36:0695 ¢ O




W -

Totals and percentage of declarations per region/sabject -
1 November 1993 - 16 June 1995
Total . %
Sub-Saharan Africa: 44 |  2__6;67%

Russiz and the former Soviet Republics .
(including the Baltic States): 29 1758%

Former Yugoslavia: o 545% R
Latin America: D 4 naw

Caribbean: 3 i

Maghred: | 3-. 182% -

United Nations: 1 :'_‘._-0.6.1'%‘4 -

Northern Ireland: 1 o061%
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